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DNE Mr. Justi 1 R. C. Mitler and Mr. ae K. C. Chunder. 
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H. BRIJKISHORE SINGH AND OTHERS 


Do 


Su. NAZUK, BAI AND OTHERS. *. 


Suit for accounts—Liability of the legal representative of ths person standing 
in fiduciary relationship and liable to accounts—Death of the person after 
preliminary decree in the account suit—The extent of the liability— 
Person “in fiduciary position acquiring something through opportunity 
afforded to hAim—Whether can hold the same himself or shall hold the 
same as a trustee, 


_ Apreliminary decree in a suit for accounts is passed and thereafter the 
person standing in fiduciary relationship dies : 


A ‘ ee 
Held,that the legal representatives are liable to deliver the account 
papers but are not bound to explain the accounts kept by the deceased; 


Held further, that an executor is debarred from. purchasing any part of 


the testator's assets. A person in a fiduciary position cannot hold for himself, _ 


but must hold as a, trustee, a thing which he may have acquiied through the 
opportunity afforded to him in his fiduciary capacity, ' Such a person cannot 
also be allowed to place himself in such a position where his duty conflicts 
with his interests, , 


- 


*Appeal from Original Decree No. 75 of 1941, with Cross-objection, against 
the decree of Ramesh Chandra De, Esq., Subordinate Judge, First Court, 


Zillah Midnapore, dated the 10th June, 1940; with -Appeal from Original. 


Order No. 224 of 3940, against the order of Narendra Nath De, Esq., 
Subordinate judge,. Second Court, Zillah Midnapore, dated the 8th of 
May,1940. ^ i - Dos 
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Keech v. Sandford (1) ; Phillips v. Homfray (a); Lee v. Sarah Bewler (3) ; 


Holscomby v. Rivers (4) ; Concha v. Murrieta (5) reviewed. 


Kumeda Charan Bala v. “stutosh (6); D. K. Cassim'& Sons v. Sara Bib. 
(7); Admiralty Commissioner v. S. S. America (8) ; Hills v. Shokhee Monee 
Déssee (9); Lawless v. The Calcutta Landing and Shipping Co. Ltd. (10); 
Manmothonath Bose Mullick v. Basanto Kumar Bose * Mullich (11); Maharaj 
` Bahadur Singh v. Basanta Kumar Roy (12); Raja Sasi Sekhaseswar? Roy 


Chowdhury v. Hajfirannessa Bibi (13) discussed. 
Appenl by the Defendant. 
Suit for accoünts. 


The material facts appear from the judgment. ' 
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: Moar Amarendra Mohan- Mitra and Tasun Kumar Dhar 
for Respondent No. 3 


The judgment of the Court was as follows : 


One Dhan Singh, a person governed by the “Mitakshara School 
of Hindu Law, died on the rith October, 1922 at Kharagpur in 
the District of Midnapur. He migrated to Bengal from the^ 
Centfal Province. By cariying on the business of a contractor 
and other businesses in the District of "Midnapore including a 


business of sale of country liquor he acquired considerable . 


properties, both moveable and immoveable. He left behind bim 
his wife, an adopted son of the name of Puran Singh, a Mohamedan 
Mistress, Mustani Bai, two children by her, Nazuk Bai and Fakir 
Singh, and a number of nephews—brother’s sons and sister’s sons. 
Both his adopted son and, his illegitimate children were minors 


at the tims of his death. Two days prior to his-death he - 


exscuted a Will by which he appointed his sister's sons, Hari 
Singh and Sital Prosad, as exacutors. Both of them obtained’ 
probate of his Will on the 3rd October, 1923 from the District- 
Judge of Midnapore on an application made by them in January, 
1923. Shortly after the grant of probate Sital Prosad died and 
Hari Singh continued to be the sole executor. 


On the 22nd November, 1929 Puran Singh, then a minor 
represented by his-next friend Dal Chand, who was his natural 
father, instituted a suit in the Court of the Additional District 
Judge at Nagpore in, the Central Province against Hari Singh, 
and the legatees, who were to take under the Will: of Dhan Singh 
or their heirs. In that suit Nazjk Bai -and Fakir ,Singb, who 
were then-minors, were represented by their mother Mustani Bai. 
Nazuk Bai was then & married girl, her husband being Abdul 
Majid Khan. The suit proceeded upon the basis that the proper- 
ties dealt with by Dhan Singh in his Will were, not his self-acquired 
properties but were his ancestral properties and accordingly . the 
said Will was illegal and inoperative. He prayed for possession 
on the basis of his title as Dhan Singh’s adopted son (Exhibit 10), 
A consent decree- was passed in that suit on “the 28:h April, 1930. 
[Exhibit ro(a)], Mustani Bai purporting to give consent on behalf 
of her minor children. By consent the Will was declared inopera- 
-tive-and invalid and the probate: ineff:ctive ; some moneys were 
` to be given to the other Hophews of Dhan Singh or their heirs 


w- 
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' and-Rs, 2500 to Mustani Bai and her children. Mari‘ Singh took 


the liquor business and brick manufacturing business and Pusan 

Singh got the rest of the properties. On the 3oth April following : 
Dal Chand was appointed receiver by consent with “power to... 
réalise all moveable and debts due to the plaintiff of that suit and. 


i to place.them at the disposal of the Court. 


Dal Chand had already been appointed. guardian of the person 


and ‘property of Puran’ Singh by the Distiict Judge of Midnapore. 


On Puran Singh attaining majority.he was. discharged: from his 
guardianship in 1931 and Puran Singh admitted in bhis -petition 


“to the said- District Judge’ that: he had feceived on the toth: 


October; 193t all his properties from his ergoiidian, Dal’ 


Chand. 


CIn 1934 Nazuk Bai and Fakir Singh by their next friend Abdal 
Majid Khan, the husband: of Nazuk Bai, filed a Tide Suit, being- 
No. 2 Of 1934 (later on numbered as 9 of 1937) in the Court of 
the Subordinate Judge at Midnapore against Hari Singh, Puran-- 
Singh and Mustani Bai fox setting aside the consent decree’ passed = 
in the Nagpur guit-and for possession of certain properties: onthe . 
basis of Dhan Singh's Will. "That suit was decreed by the learned. 
Subordinate Judge, on the firiding amongst others that the said 
consent decree was not binding on the said plaintiffs and has more- 
over: been obtained by fraud and collusion. Against that decree 
Puran Singh alone pteferred sn appeal to this Court, being Appeal 
No. 39 of 1938." In that appeal. Hari Singh was by consent of 
parties appointed receiver on the a tst March, 1938 over, the pro: ^ 


. perties in: suit, The said appeal ended in a compromise between 


Puran-Singh on the one part and Nazuk Bai and Fakir .Singh- on. 
the other and a consent decree in terms of the-compromise was. 
passed on the 28th November, :1938 (Exhibit ]). On the sth. 
May, 1939, the suit in which this appeal arises, was filed by. Nazak. 
Bai and Fakir Sing, the latter by his next friend Abdul Majid Khan 
against. Hari Singh for Self and as. executor and. against otheis, 
The principal prayer against Hau Singh is a prayer for accounts. 

The learned Subordinate Judge decreed the suit in part, Hari. 


` Singh-filed this appeal and the plaintiff No. x "has, filed a memo- | 


randum. of cross-objection. Hari Singh died during the pendency 
of appeal and his heirs and legal representatives, Brij Kishore 
Singh ‘and others; have on a their own application been SBDSHERted. 
in liis place. > - ME 
: The points raised id ae appeal anda io the c Trosg- 'objoclidn are 


as follows i—: D f ` CE 28, o et 


Vor. 83.] : HIGH COURT. 


I. Is the suit bad for defect of parties, and so not maintainaole. 


II. Is the prayer for account barred by the provisions of 
Order II Rule 2 of the Code.of Civil Procedure, > 


III. For what period account can be demanded by the 
plaintiffs, ` 


IV. In respect of what properties account has to be given. 
V. Is the decree correct in form, that is to say, 


7 (i) is that decree as passed by the learned Subordinate Judge 
for possession of moveables correct, and 


4 


(ii) can a decree for accounts be passed against the legal 
representatives of Hari Singh, the executor. 
t 


We will record our findings on the aforesaid points in the order 
stated above. 


I. The plaint as originally filed was against Hari Singh and 
Puran Singh only. By an amendment made on the 2nd October, 
1939 Hari Singh was described in the cause title as being sued “for 
self and as executor". In paragraph. 7 of his written statement 
filed on the 26th June, 1939 Hari Singh pleaded that the suit was 
bad for defect of parties, as the other legatees mentioned in Dhan 
Singh's Will had not been made parties by the plaintiffs. - There- 
after on the plaintiffs’ application defendants Nos. 3 to 5 were added 
as defendants on the rith July, 1939. They are respectively 
Sitaram, Lachman and Chandan Singh. Sital Prosad was then 
dead and Chandan Singh was his sole heir. It is admitted in evi- 
dence that Asaram was then dead and Hari Singh was his sole 
heir. The plaint contained “an averment that Mustani Bai was 
dead and that -averment has not been denied. That,is also the 
evidence of plaintiff's witness No. r.. Mustani Bai’s heirs would.be 
the plaintifs only as there is no evidence in support of Hari 
Singh's statement made in his written statement that.she had 
married Abdul Majid Sheik. : Moreover the plaintiff's witness 
No. rs evidence that Abdul Majid Sheik was her paramour only 
is uncontradicted. All the legatees and persons interested under 
the "Will excapt Dhan Singh’s widow and sister, were thus added 
as parties by this amendment. There is, however, no'evidence that 
those two persons were alive at the date of the suit. Puran Singh 
would be the sole heir of Dhan -Singh’s widow and there is no 
evidence that his sister had left any heirs., Moreover Hu iri Sing h 
admitted in a way in his petition filed on the sth August, ' 1939, 
that after the addition of those thred persons as defendants Nos, 3 
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to 5, the defect of parties had been removed. This point is 
accordingly overruled. , 

IL.: The contention of the appellant is that the plaintiffs 
were bound to include the claim for account against Hari Singh ~ 
in the suit that they had brought in the Midnapore Court. Order 
II rule 2 of the Civil Procedure Code does not require (except 
in those cases which fall within the Explanation), the plaintiff to 
join at his peril all the causes of action he may have at the time 
against the same defendant or the same set of defendants. He - 
is bound at his peril, unless leave has been reserved, -to include. 
the whole of his claim, that is, ask forall the reliefs, in respect” 
of the cause of action on which he had brought the suit. The 
initial difficulty in the case before us in the way of the appellants 
is that the plaint of the Midnapore suit is -not an exhibit and so 
we are left to gather what was the cause of action in that suit 
from the statements made by the learned Subordina:e Judge in 
the judgment delivered in that suit, and from .what appears in 
the decree. The decree (Exhibit 11) shows that the suit was 
against Puran Singh, Mustani Bai and Hari Singh-ia his personal 
capacity and not as executor. The compromise decree in the 
Nagpur Suit (Exhibit roa) ‘shows that the Will of Dhan Singh _ 
was in express terms ignored,—declared invalid and inoperative— 
and the parties to that suit including Puran Singh and Hari Singh 
divided amongst themselves according to their liking the assets, 
or what in law could be regarded as the assets, of Dhan Singh. 


` The object of the Midnapore suit, as would appear from the 


statements in the judgment of the Subordinate Judge, was to 
declare the said consent decree to be not binding on the plain- 
tiffs: and for consequential -relief which would flow from that 
declaration, namely recovery of possession on the strength of 
Dhan Singh’s Will, which had been given a go-by by the said 


' consent decree. It is for this reason that Hari Singh was sued 


in his personal capacity. If he had been sued also in his capacity 
as executor the suit would have been bad for misjoinder of 
parties-and causes of action. It was in no sense an administra- 
tion suit." The other legatees who were interested in Dhan Singh's ] 
estate on the ‘basis of his Wil were not made parties The. 
relief-which is being claimed in the suit bgfore, us against Hari 
Singh could not have been claimed by the plaintiff on what 
can be inferred to have been the cause of action which was 
the subject matter of the Midnapore suit. This poiat is accord- 
ingly overruled. ] 


Vou 83] - "^ HIGH COURT. 


e 


III. It is concéded before us by the learned Advocate for the - 


_ appellants that Hari Singh was bound to render accounts from the 
death of Dhan Singh till the 3otb, April, 1930, when he is said to 
have made over possession to Dal Chand as receiver appointed 
in the Nagpur Suit, The order for the appointment of Dal Chand 
ag receiver which followed the consent decree was also a consent 
order, but the consent given on behalf of the minors Nazuk Bai 
and Fakir Singh was no consent, as it hag been held in the Midna- 
pore suit that the person appointéd as their guardian-ad-litem 
-in that suit could not have in law represented them. The order 
for receiver therefore was not an order passed with- the consent 
of all-the legatees. The order also cannot be regarded as an 
order of a Court passed in an administration suit by -which the 

` executor is directed to make cver possession to a receiver, for 

in the consent decree which preceded the said.order Dhan Singh’s 

Will was declared void and inoperative and the probate ineffec- 

tive. "The cast was therefore not the case where the executor 
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had distributed the, testator’s assets either under an order of ' 


Court or by consent of all the legatees and persons interested 
. in the estate under the terms of the Will, The case before us 
is the case where an executor sheds his character as -executor 
` with a view to commit fraud upon the righ's of some: of, or all 
the legatees and to gaina personal advantage by either arrang- 
ing or participating~in a distribution on the basis that there was 
no valid Will. Itis moreover a case of a more serious nature 
-as Dhan Singh’s Will had then been probated, probate: having 
been-taken by Hari Singh himself and the properties left by him 
were to a very large extent, if not wholly, Dhan Singh’s self 
acquired properties. Moreover Hari Singh admits on his depo- 
sition given in the case before us that he received no orders 
from the Nagpore Courtto make over possession to ‘Dal Chand. 
He must therefore account till the, 21st March, 1938, when he 
was appointed receiver by this Court in -First Appeal 39 of 1938 
in respect of the asssts of Dhan Singh except the liquior-business. 
That business was not the subject matter of the Midnapore suit 
and so Hari Singh was not appointed receiver in the said First 
Appeal over the same. The accounts must be taken in respect 
of that business uptodate of our decree as we are holding that 
that business is to` be regarded as part of the assels of Dhan 
Singh, though it was carried on by Hari Singh after Dhan Singh’s 
death on the strength of a license issued under the Bengal Excise 
Act by the Collector to him personally. . 
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- Cii, or E hentia is or: 
— 7 IV. -In his Will Dhan Singh enjoined his executors to keep 
1946. intact and continue his liquor business. The said business. was 
HL Brijkishore Singh carried by Dhan Singh on a piece- of land let out to him by the 
‘Sm. Natok Bai, Station Committee of Kharagpur of the Rengal Nagpur “Railway 
poe Company Ltd. in-a two storied building erected by him at his 
cost, the agreement -with the Station Committee being that if he 
failed to obtain a license from the Excise authorities he would 
not be able to remove the building but would be bound to sell 
the same to the incoming licensee ata valuation to. be made by 
-the Station Committee. Dhan Singh had the license to sell "liquor 
‘there till his'death. : In facthe died during the currency of the 
c. last yearly license. O1 Dhan Singh’s death -Hari Singh applied 
'  onthe 23rd October, 1922, to the Excise authorities for license 
to sell liquor there ( Exhibit F(r)). In that application’ he^ 
mentioned the Will of Dhan Singh and the fact thathe wis an 
executor under that Will.. He also stated that the adopted son: 
‘of Dhan Singh was then a minor, that he was a nephew of Dhan ` 
‘Singh and had helped the latter in his liquor business. ^ He 
applied for a license as the “Chief legal representative” - of Dhan 
Singh. The Collector by an order dated the 23rd October, 1922, 
directed a license to ba issued to Hari Singh personally and not 
jn his character of legal representative of Dhar Sing. The Will 
was not probated then. ‘It was probated by Hari Sing and his 
brother later on. It is Hari Singh’s case~ that thereafter he 
bougbt the siocks left at Dhan Singh’s death at a vafuation 
made by himself, and the shop building ata valuation mide by 
the Station Committee,- and credited Dhan Singa's estate’ with 
the amounts by making an entry in the account’ books kept by 
him, and carried on the. business. thereafter. as his personal 
concern on the personal license given to him by the. Excise 
authorities. 


A liquor business can only be carried on a license, which is 
“an yearly one generally, issued by the Collector under the Bengal 
Excise Act (V of 1509) and the license is a personal one (sections 
19 to-23 of the Bengal Excise Act) and the person holding: a 
license has no right of renewal (section 444). Rule acg of the 
Excise Manual does not confer any right on the legal representa- 
‘tive of a deceased licensee but only gives discretion to the Collec- 
=- torto issueʻa license in his favour. Those sections of the Excise 
Act define the relation of’ the license-holder vis a vis the Govern- 
‘ment, but in our judgment have little bearing on the “question 
as to whether -the business carried. on by Hari Singh is to be 


' Ven, 83] 14 | HIGH COURT.- 


Tenda as part of the assets of, Dhan Singh. . The actual decision 
as given in Keech v. Sandford (1) which has been applied to executors 
(33 Halabury’s Laws of England section 808, pàge 426, and 
Edition) may be applicable only to cases where there is a right of 
renewal by contract or custom. The particular rule: that what is 
obtained by the trustee, executor or any other person in a fidu- 
ciary position is to be regarded as “‘a graft on the. old stock” may 
not be applicable to cases other than cases of where by reason of 
renewal by contract or custom, property is obtained by such 
persons. But besides the said rule there are other principles 
recognised and applied by Courts -in "England. The principles 
relevant to the matter before us are firstly, that an executor is 
absolutely debarred from purchasing either directly or indirectly 
-any part of the testator's assets. This rule has been rested on 
public policy by Courts of Equity. The second is that a person in 
a fiduciary position cannot hold for himself, but must hold as a 
trustee, a thing which he may have- acquired through -the oppor- 


tunity afforded to him in his fiduciary capacity. .This doctrine, - 


as-also the third doctrine that a Court of equity will not allow a 
person -holding a fiduciary position to place himself in such & 
position where his duty conflicts with his interest is also based on 
public policy, which is the real foundation of the -doctrine of 
constructive fraud.- The purchases by Hari Singh of the stocks left 
by Dhan Singh and the shop building are ineffective. In law 
he must be deemed to be carrying on the liquor business in the 
house. which is still a part of Dhan Singh's assets, and in law it has 
to be held that he has utilised Dhan Singh's assets in carrying on 
. the -said business. “By the direction in Dhan Singh’s Will that the 
executors would keep intact his liquor -business and continue the 
same, Hari Singh as executor was placed under:a duty to carry 
on the said business for the benefit of the legatees and by taking 
` the- proceeds of the business for his personal use he has committed 
a breach of the duty so cast on him. 


We accordingly hold tbat account must. bs given not Sate of 


the. stocks left by Dhan Singh but also of the profits of the business 
from the date of death of- Dhan Singh np to the..date of our 
decree. 


By his Will Dhan Singh devised every thing ‘he had to eight 
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persons including Nazuk Bai and Fakir Singh. He-also gave -` 


those eight persons the right to’ participate in thé profits of bis: 


businesses in equal shares. He then provided that ‘in case Hiep 
(1) 1723) P White & Tudor 640 ; Sel, Cases id Chancery. 61. 
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Civit, disagree amongst themselves and separate” then his adopted son 

1946. was to get the liquor shop, the shop house and his dwelling house, 

H. Brijfishore Singh Mustani and ber son and daughter were to get all his -other 

Sm, Nazuk Bai. remaining houses absolutely, and his wife and sister. “on a 

partition” taking place amongst the legatees, were to get each one 

of them properties fetching a net monthly income of Rs. 100. 

In paragraph 13 of the plaint the plaintiffs claimed from Hari 

Singh one/fourth share of the income and profits of Dhan Singh's 

estate. This claim was obviously on the footing that the aforesaid 

contingency namely, separations etc, had not happened. The 

original written statement of Hari Singh is silent on the point. , 

He first gave his deposition on the rsth and 16th February, 1940. 

‘He stated then that Mustani and her children used to mess 

separate from Dhan Singh and occupied during his life-time a 

separate building. ‘That is natural, for Dhan Singh was a Hindu 

- and had a wife living with him and Mustani besides being a mistress 

was'a Mahomedan. The plaint was thereafter amended on the 

a3rd February, 1940 on the plaintiff’s application and Hari Singh 

was allowed to file an additional written statement which he did 

on the 1st March, 1940. In paragraph 2 of the additional 

written statement he pleaded that there was disagreement amongst , 

the legatees from the date of Dhan’ Singh's death and they 

separated in mess. Thereafter he was examined again on the 13th 

April, 1940 but made no further statement on the point. The 

words ‘in case they disagree amongst themselves and separate” 

used in the Will must be-construed in the light of the facts existing 

at the time when the Will was made and while Dhan Singh was 

living. At that time two of legatees, Nozuk Bai and Fakir Singh, 

were in separate mess and were living in a separate house, 

reg X separately at least from Puran Singh and Hari Singh and it may 

E . be that some of the other legatees were living separately and had 

‘separate arrangements for food. Those words cannot therefore 

mean separation in food and residence. The context further 

shows, and especially paragraph 2 of the Will, that the contin- ` 

gency contemplated by the testator was disagreement with regard 

to management of properties and separation in the enjoyment of 

the properties. There is no proof that such a contingency had 

ever happened. The plaintiffs and other legatees had had no 

ortunity to manage jointly and so no question of disagreement 

rate management amongst them could have arisen, We 

ingly hold that the plaintiff's claim as ud in » paragraph 13 of 
int is a valid one. 
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*: "V(i. We have already held on a construction of ‘Dhan Singh's Cnr, , 
Will that plaintiff No. 1 is entitled to have one/eighth share of 1946. 


all the assets left by him and of the income and profits thereof as y Brijk 
the contingency mentioned in the Will (namely disagreement and pa 
separation) has not happened yet. But by reason of the co Be AW JAM 
mise between him &nd Puran Singh in First Appeal N AS 
1938 he gave up his title in favour of the latter in all the di x 


| 


ishofe Singh 








described in Schedule B of the decree passed in Title SW 
Of 1937 (the Midnapore suit) save and except to the Ndie 
Rs.'6ooo ‘which was the cash left by Dhan Singh. This comPeae 
mise was on the 28th November, 1938 and go the plaintiff No. r 
has lost title to those properties from: that date. He is however 
. entitled to the income accruing from the moveables, which included 
Government Promissory Notes and moneys deposited in Banks, | P189 0 
from the time of Dhan Singh’s death upto the arst March, 1938 .. 
when Hari Singh was appointed receiver- by this Court. The ` 
decree in favour of plaintiff No. 1 must therefore be in respect of 
his one/eighth share in the moveables saye‘and except those men- 
tioned in the said Schedule B of the decree passed in Title Suit 
No. 9 of 1937. He has ‘already got à decree for the said sum of 
Rs. 6200 against Hari Singh. M ee ` 
V(ii). . It is next contended by the appellants that the decree in 
the form made by the learned Subordinate Judge against Hari 
Singh on the claim for account cannot stand ‘as against his legal 
“representatives, that there’ can in law be no direction on them 
to render accoun: of the management of Dhan Singh's estate by 
Hari Singh and that the decree now to be-made by us can only 
direct them to make good to the plaintiffs ih their share the loss 
which they, the plaintiffs, might be able to establish by evidence 
led by them to have been caused by the negligence and mis- 
conduct—malfeasance and misfeasance—of Hari Singh, out of 
the assets of Hari Singh in their hands. A number of decision 
both of Indian.and English Courts have been cited before us an 
the matter has also been argued on general lines. We will fits 
summarise the argument of -the appellants’ advocate, His sub- 
missions are as follows i—  . DCN a 
` I That the liability to account of an agent, guardian, or any 
other person occupying a fiduciary position is a personal one, and 
80 ‘the cause of action for account against such & person does not. 
survive his death. — iu Se Ee zb 25 
II. That. it follows as a necessary corollary therefrom, : 
that " E M NE dq Seer ue : 
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(a) a-suit for account in the strict sense of the term would -not 
lie against the legal representative of such a person ; 

(b) that if such a person dies during the pendency of a suit for 
account the suit as framed must come to an end, and it is imma- ` 
terial whether death occurred before or after the preliminary 


` decree ; * 


(c) that an entirely different cause of action arises sanit the 
legal representative—the right to recover from him out of the 
assets of the deceased agent, guardian executor etc. in their hands 
the -loss that had been occasioned to the plaintiffs by the mis- 
handling misappropriation or misconduct by the agent, guardian or 
executor in respect of the. plaintiff's property or the property to 
which he is entitled. 

He seeks to support the last mentioned proposition under the 
second head by referring to the majority judgment in Phillips v. 


-Homfray (1), the decision in Aumeda Charan Bala v, Asutosh 


(2) and other Indian decisions. The correctness of the proposition 
formulated by him under the first head will have to be examined 
first. 

The following facts must exist for raising an obligation to 
account : 

(1) the person upon whom such an obligation i is sought to be 
imposed (hereafter called the obligor) must-have received some 
property not his own ; 

(2) the person seeking to impose the.obligation (hereafter 
called the obligee) must be the owner of the property in respect 
of which the obligation is sought to be imposed ; 

(3) the obligor must not have received the property as mere 
bailee ; 

(4) the obligor must have received it into his possession and 
under his control. Custody like that of a servant is not sufficient ; 
and — » 3 oe 

(5) there must be a fiduciary relation between the obligee and 
the obligor, or to use the expression used in English Common Law, 
there must be privity between them. ; t : 

For the question raised before us it is necessary to examine 
the fifth element only and that in some detail.. 

The English Common Law recognised privity only in espedi of 
three classes of persons, namely agents, bailiffs and receivers, and 
in Common Law this privity was considered so strictly a personal 


(1) (1883) 24 Ch. D. 439. 
(2) (1912) 16 C. L. J. 382 ; 12C. W. N. 5. 
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relation- that neither the right created nor : the duty imposed by 
the obligation could be transferred even by an act of law. Hence 
“upon the death of the obligee the obligation could not be enforced 
by his executor or administrator, and on the death of the obligor 
it could not be enforced against- -the latter’s executor or administra- 
tor [Coke on Littleton Subhéading "The heir is without remedy" 
under the heading “On Socage" (Section ra-, page 9o(b), roth 
Edition-by Hargrave)]. Those Common Law rules were abrogated 
by early ‘statutes “13 -Edw. I. C. 23 ("Statutes at Large". Vol. I, 
page 196 by Danby Pickering) entitled the executot-of the obligee 
to have a “writ of account” and section 27 of- 4 Anne, C, 16 
("Statutes'at Large", Vol. XI, page 153, by Danby Pickering) 
provided that “actions of account shall and may be brought and 
maintained against executors and administrators of every guardian, 


£3 
Civn. 
1946, 
__ : 
H. Brijkishore Singh 
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bailiff ‘and receiver ; and also by one ‘joint tenant, and tenant in ` 


common, his executors and administrators, against the other, as 
bailiff for receiving more than comes to his just share-or proportion, 


and against the precita and administrator E such p tenant: or, 


tanant in common”, 
In two respects the Courts of Equity went beyond. thé ammo 


Law. The- liability to account was imposed. on all persons occupy- ' 


ing fiduciary positions, and even before thé abovementioned statu- 
tory change in the reign of Queen-Anne those-Courts held that 
the legàl representative of the obligor was also under-the obligation 
‘to account. We. may refer to some of the earlier cases on the 
subject. - The cdse of Lee v. Sarak Bowker (1) was -decided in 
1664. John -Bowler -was entrusted -with thé management of the 
plaintiffs-plantation at -Virginia, -and goods -of the’ plaintiff were 
entrusted to` him, for which he was under an obligation to account 
as factor. .He died and his mother Sarah Bowler was his adminis- 
tratrix:.A Bill of Account was filed-by the plaintiff against her. 
The Court decreed her to. account. The. case of Holscomby v. 
Rivers (a) was decided’ five years later. The facts material for 
our-purposes were as follows : -The defendant and-one Collins 
were factors for the plaintiff in Spain. --Plaiñtiff filed a -Bill of 
Account against the defendant only and not against-the executrix 
of Collins; who was- then dead. The Court held ‘that the 
. “Surviving factor, (namely the-deféndant) was'to account for what 
-was made by himself or his co-factor” ; and further observed that 
“an account lies against the executrix of the dead factor”. - At no 

(1) (1664) Cases in. Finch 125; 23 E, R. 68.. --- 9.3 - 

(a) (1669) 1 Ch, Cas, 127; 22 E. R. 736. E XN ae 
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time a Bill of Account was regarded by the "Courts of Equity as a 
"personal action” within the rule of that “actio personalis moritur 
cum persona”. That rule is an archaic relic of the English Common 
Law and has been frequently subjected to criticism both in England 
and in India. In D. K. Cassim & Sons v. are Bibi (1). Page 
C. J. made the following observations’: 

“Now, I have never heard it suggested that the rule actio 
personalis moritur cum persona is based upon justice or common 
sense, or that it can be supported upon any principle of law......... 
It is natural I think, that during the centuries in which the rule 
has formed part of the Common Law of England it should from 
time to time have been severely auimadverted upon by Judges. 
Lord Sumner has pointed out (Admiralty Commissioner v. S. S, 
America (a) that “the maxim itself has many critics ; it has heen 
coldly disparaged as post-classical, meaning thereby that it is bad 
Latin: Finlay v. Chirmey (3); it has been suggested to be a 
mistake for action poenalis (Poste's Gaius, 2nd Edition P. 493), 
whence it is sometimes insinuated that it is bad law ; and it has 
been peevishly described “as a wretched saw” and “as a purely 
identical proposition" (Austin, Jurisprudence 3rd Edn. Vol, a, 
1013). -I need only pause to point out that in some cases more 
opprobrious epithets have been applied by Judges to this rule of 
law. The Indian Legislature has in section 306 of the Indian 
Succession Act adopted the rule in a very restricted form. A suit 
for account does not fall within the named exceptions in that 


Section and in our judgment it does not fall within the general 


expressions, for it cannot be said that on the death of the obligor 
the granting of the relief sought in such an action would be 
nugatory, The object of the plaintiff in an action for account is 
to recover from the obligor his property or its value or money 
appropriated by latter and so the relief sought by the plaintiff in 
such an action is in substance a relief to recover property or ita 
value or money. Onthe death of the obiigor the recovery can 
and would be from his assets in the hands of his legal representa- 
tive: Even in the case ofa suit based on tort, where accounts 
had been directed Bowen, L. J. (with whom Cotton, L. J. agreed) 
in delivering the judgment of the majority observed thus: 

“The only cases in which, apart from questions of breach of 
contract, express or implied, a remedy for a wrongful act can be 
^ (1) (1939) I. L, R. 13 Rang. 385 (400). 


(a) (1917) A. Cz 38 (60). Be LI 
(3) (1888) 20 Q. B. D, 494, E » ` 
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-pursued against the estate of a deceased person who had done ae 
the act, appear to us fo be those in which property, or the-proceeds 1946. 
or value of property, belonging to another, have been appropriated H Brijkishore Singh 
by the deceased person and added to his own estate or moneys. Sm. Nazuk Bai. 
In such cases, whatever the original form .of action is, it is in Qo 
substance brought to recover property or its proceeds or value, 
and by amendment could be made such in form as well as in 
substance" [PAiJigs v. Homfray (1)]. . These observations furnish 
us the-authority for holding that in a suit for account death of 
the obligor would not render nugatory the granting of the relief 
sought by the plaintiff, 
We may observe that the statement of the law on the question 
of the survival of the cause of action as made in the first part of 
the aforesaid passage in Lord Bowen’s judgment i is not complete, 
and that for the reason that the case before their. Lordships was a 
case of tort and not an action for a wrongful act done by a person 
holding a fiduciary position in breach of his trust. The comis- 
‘sion has been supplied in Concha v. Murrieta (a). The law on ^ 
* the subject as recognised by Courts in England is stated thus b 
Cotton, L. J. at page 553 of the report: 
"It is true that no action for a tort can be revived or com- 
menced against the representatives of the person who committed: 
it ; but the case is quite different where the act is not a mere tort, 
but is a breach of a guasi contract, where the claim is founded 
on the breach of a fiduciary relation, or on failure to perform a 
duty.- Here the father, though I do not call him a trustee, was in 
& position in which he owes duties of a fiduciary -character to his 
daughter. In the very careful judgment of Lord Justice Bowen in 
Phillips v. Homfray (1), cases depending upon breach of contract, 
, express or implied, are excepted from the judgment. ‘Here there 
is what we call a quasi contract, the law implying -a contract that 
a man will faithfully perform the duties which he has undertaken”. 
. As early as 1868 this Court held that a cause of action in a 
suit for-account against an agent survives his death and can be 
enforced against his legal representative. [Hil/s v. Shokhee. Monee 
Dossee (3)]. The observations of Wilson, J. in Zaw/ess v. The 
Caltutta Landing & Shipping Co. Ld. (4), where two cross suits, 
one by the executor of. an agent against the company and the 
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other by the company against him, were tried together, to the effect 
that on the death of the agent, “the Company acquired a fresh 
right to have an account rendered by his representatives”, an, 
observation which had the approval in Kumeda Charan Bala v. - 
Asutosh (1), does not militate against the view we are taking that 
the cause of action for account against the obligor, survives his 
death. The cause of action thus formulated by Wilson, J. may be 
an additional one. Kemeda Charan Baja's case (1) also does not 
in our opinion militate against our view. Mookerjee, J. nowhere - 
says in his judgment that the cause of action for account against 
the obligor does not survive. All he says is that the representative 
of a deceased agent cannot be ordered to render accourt ia the 
same form as the agent himself. In Monmothanath Bose Mallick v. 
Basanio Kumar Bose Mullick (2) on which reliance was placed in 
Kumeda Bala’s case (1) no general principle was laid dowh, but 
the decision was rested on the interpretation of section at of the 
Guardian and Wards Act made in the light of an earlier decision of 


.that Court before the said Act was passed. In any view of the 


matter we prefer to follow the view expressed in our Court in, - 
Hill's case (3). i 

The obligation to render account involves the following duties. 

(a) to keep accounts ; - 

(b) to keep them ready and to deliver them ; 

(c) to vouch after delivery to the obligee, and . 

(d) to explain them, if explanation is needed or called for. - 

Kumeda Charan Bala’s case (1) lays down the principle that a 
decree of a Court should not direct what is impossible to preform. 
That is a sound principle. No trustee should be ordered by 
the Court to find out at the suit of the cestuigud ¢rust a valuable 
heir-loo m, a historic jewel for instance, which he may have in a fit 
of anger thrown into the. bottom of the sea and to restore it to 
the trust. "On that principle it may at most be'said that the legal 
representative of an agent or other person holding a fiduciary 
character cannot be directed by the Court to explain the accounts. 
kept by the dead agent or the other person. But there is no 
inherent.impossibility in the performance of the other acts by ` 
the legal representative, namely to deliver the account papers and 
support them by vouchers, for the hand of death does not remove 
papers, To that extent & departure may have to be made for the 


" () (1912) 16 C. L. J. 282; 17 C. W. N. 5. 


(2) (1900) I. L. R. 22 All. 332. " 
(3) (1868) 10 W. R. 59. 2 
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general principle that à suit"is to be tried throughout in all its 
Stages on the.cause of action as laid in the plaint and the relief 
appropriate thereto is to be given, and that & person' substituted 
as legal representative can only take a defence appropriate to his 
character as legal representative of the deceased defendant. As 


the respondents Advocate has stated before us that his client . 


does not wish to call for any explanation of the accounts and would 
be satisfied if the account papers kept by Hari Singh and vouchers 
in support are directed to be produced by thelegal representatives 
of Hari Singh, we need not further examine the position of tha 
legal representative, where the obligor had died after the prelimi- 
nary decree for rendering accotints had been passed. The form 
in Seton on Judgments and Orders at page r14 to rr5, Volume I 
(7th Edition) would seem to suggest that the preliminary decree 


` so passed would stand. In the cases of Kumeda Charan Bala v. 


Asutosh (v) ; Maharaj Bahadur Singh v. Basanta Kumar Roy (2) 


17 
Civ. 


1946. 
Ver . 
H. Brijkishore Singh 
P Y. 
Sm, Nazuk Bai. 


and Raja Sasi Sekhareswer Roy Chowdhury v. Hajirannessa Bibi 


(3), death of the agent took place before the preliminary decree, 


-and Philips v. Homfray (4) was a case of tort, and the preliminary m 


decree in so far as it had directed accounts on the second, third 
and fourth heads fell through, as it was held by the majority of 
the Lord Justices that the cause of action which would have 
sustained them did not survive the death of R. Fothergill, 

During the. pendency of the appeal plaintif No. 2, Fakir 
Singb, who is a major now, compromised the matter with the 
appellants, We certify the compromise to be beneficial to the 
“minor appellants and record the same. The decree in favour of 
Fakir Singh would be in terms thereof. - ] 

The result is that plaintiff No. 1 would get a decree for one- 
eighth share of the moveable described in the schedule to the 


plaint other than those mentioned in Schedule B of the decree of . 


Title -Suit No. a of 1934 (subsequently numbered as 9 0f 1937) 


of the Court of the learned Subordinate Judge, Midnapore, and we . 


direct the Court below to assess the valüe of the plaintiff No. r's 
one eighth share therein as at the date of this suit and -tò pass a 
decree for the said sum of money. For this purpose of 
determining the value further evidence by the parties may be 
admitted, 


(1) (1912) 16 C. L, J. 284; 17 C. W. N. 5. 
(a) (1913) 17 C. W. N. 695. : 
(3) (1918) 28 C. L. J. 492. 

(4) (1883) 34 Ch. D. 439 (454). 
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The appellants are also directed ^to file in the lower Court 
-within a month from this date the account papers kept by Hari 


H. Brijgishore ; S'ngh Singh in respect of the moveables and immoveables left by Dhan 


Sm Nazuk Bat. 


Singh together with vouchers from the date of Dhan Singh’ s death 
upto the 21st March, 1938, and also of the liquor business together 
with vouchers which Hari Singh carried on in his own name from 
‘the death of Dhan Singh till this date. That a commissioner be 
appointed to take account of thé whole estate of Dhan Singh 
and the whole of the liquor business for the aforesaid periods and 
a decree for one/eighth of the sum that may be found due on 
the said accounts be passed in favour of plaintiff No. 1, to be 
realised in terms of section 5o of the Civil Procedure Code. If 
the account papers for the said periods or part thereof be not 
filed -by the appellants, plaintiff No. 1 would be at liberty to adduce 
secondary evidence and/or to adduce evidence to show what sums: 
Of money had been realised by , Hari Singh and not paid to-her 
-or to a person on her behalf, and in that case the appellants would . 


' be allowed to adduce evidence to show that the sum or sums of 


money alleged by plaintiff No. 1 to have been realised by Hari Singh 
had not in fact been realised by him and also to show what sum 
or sums of money had been paid to her or spent by him.in due 
course of administration, as executor of Dhan Singh's estate. If 
the account papers and vouchers are not produced either for part of 


- or for the whole period of accounting the Court would be at 


liberty to find if they are being withheld and make such inferences 
as may -be proper. As the appeal fails and the cross- objéction 
succeeds the appellant must pay the costs of the appeal and of | 
the cross-objections to plaintiff No. r respondent. The hearing- 
fee in the appeal would be Rs. 300. We assess the hearing-fee 
in the cross objections at 10 gold mohurs. 


Re: Misc. Appeal No. 224 of 1940. 


. We have already stated that Nazuk Bai and Fakir Singh brought 
& Title Suit being Title Suit No. 2 of 1934 (subsequently numbered 
as Title Suit No. 9 of 1937) in the Court of the Subordinate Judge, 
Midnapore against Puran Singh, Hari Singh and Mustani Bai for 
recovery of property after setting aside the compromise decree 
passed in the Nagpur suit and got a decree in the trial Court. 
The decree comprised a sum of Rs, 6000 which was the cash 
found in Dhan Singh's house at the time of his death. An appeal 
was preferred by Puran Singh alone being First Appeal No. 39/38 
and that appeal was compromised between Puran Singh on the one 
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part and Názuk Bai and Fakir Singh on the other acd ihe decree 
passed against Hari Singh by the trial Court remained in tact. 
On the 28th September, 1939 that decree was put in execution 
against Hari Singh for recovering the said sum of Rs. 6000 and 
costs, Hari Singh filed an objection under section 47 of the Code 
of Civil Procedure raising only one objection before the executing 
Court, That objection was that by the compromise in the said 
First Appeal the applicants have -relinquished their claim to the 
said sum of money. The executing Court by an order dated the 
8th May, 1940 overruled that objection and allowed the execution 


` to proceed. Hari Singh filed this appeal against the said order. 


The objection urged before the executing Court has not been 
urged before us by the appellants. They however, contend that 
as an account of the said sum has been claimed and directed to 
be taken in the suit which is the subject-matter of First Appeal 
No. 75 of 1941, in which we have just now delivered our judgment, 
the decree in question cannot be executed. We cannot give effect 
to this contention. The decree stands and the execution Court 
is bound to execute it. We, however, wish to make it clear that 
if the decretal amount of Rs. 6000 be realised in the course of 
the execution or is paid by the appellants, the appellants would 
be given credit for the same in the accounts that we have directed 
in the aforesaid First Appeal and in the final decree to be passed 
in favour of plaintiff No. 1 

The resült is that this appeal is dismissed with costs to the 
contesting respondent. Hearing-fee two gold mohurs. 

Let the records of these cases be sent down s soon as the 
decrees are signed. 


F. M. 4. No. 224 of 1940. 


During the pendency of the appeal, plaintiff No. 2 Fakir Singh 
who is a major now, compromised the matter with the appellants. 
We certify the compromise to be beneficial to the minor appellant 
and record the same. The decree in favour of Fakir Singh would 
be in terms thereof, 


8 K Bj S C. Appeals dismissed, 
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Before Mr. Justice W. Me. C. Sharpe.. 


a 


MOULVI MAFZALAR RAHAMAN CHOUDHURY 
à AND OTHERS. 


v. 


SREEJUKTA KARIMANNESSA BEGUM 
AND OTHERS.* . e 


Bengal Public Demands Recovery Act (III B. C. of 1913)—Certificate sale— 
Two certificates against the same certificate-debtor in respect of identical 
properties issued—One sale held for both—Sale, whether valid, 

Held, that a single sale under the provisions of Public Demands Recovery 
Act for satisfaction of two certificates in respect of the same property is not 
invalid where the certificate-debtors are the same, 

Held further, that if the certificate-debtors are not the same in both the 
certificate cases or if a person isnot a debtor.in both the certificate cases, 
then the above principle is not applicable. 

Appeal by the Plaintiffs. - 

Suit for declaration that the certificate sale held was invalid 
and for injunction. 

The material facts will appear from the judgment, 

Messrs, Hiralal Chakraborty and Rabindra Nath Bhat'ackarjya 
for the Appellants. 

Messrs. Purushottam Chatterji and Satyendra Nath Mitra for 
the Respondents. 


C A, V 
The judgment of the Court was as follows :— 


Sharpe, J. :—This appeal is by the plaintiffs and arises out of 
& suit brought by them for a declaration that the certificate sale 
in respect of the Taluk described in the schedule to the plaint was 
fraudulent, irregular and without juisdiction, and for restraining 
the defendant No. 1 who isa ward of Court represented by the 
General Manager, Court of Wards, Chittagong, from interfering 
with their right in the disputed land and from settling the land 
with any other persons. The case for the plaintiffs was that 
defendants Nos. 2, 3, 5—9, 12 and 13, in collusion with the officers 
of the Court of Wards, got certificate cases 719 of 1931-32 and - 
1732 Of 1933-34 instituted and the taluk put up tu certificate sale 


*Appeal from Appellate Decree No. 341 of 1942, against the decree 
of the Subordinate Judge, 3rd Court, Chittagong, dated the rsth August, 
1941, affirming the decree of Muns'ff, and Court, Patiya, dated roth 
February, 1941. : 
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.by suppression of the noticss prescribed by section 7 of the Public 
Demands Recovery Act and jhe sale proclamation. Certain of 
plaintiffs and other necessary parties were not, it was alleged, 
made parties in the certificate cases or served with any notices 
in connection with the sale, and it was claimed that the amalgama- 
. tion of the dues «on account of the two, certificate cases which 
related to different rents, lands and certificate debtors, was entirely 
illegal and improper, and the sale held in consequence thereof 
was without jurisdiction. As a result of all these irregularities 


and illegalities, the taluk was purchased for one:pice by the. 


, certificate holder, the Court of Wards, causing serious injury and 
loss to the plaintiffs who with defendants Nos. a—r1 were owners 
of the taluk held under defendant No. r. . 

The suit was contested by defendant No. x alone. He denied 
the allegation of the plaintiffs, and contended that there were 
originally two taluks which had been amalgamated into one 


taluk with the consent of all-the recorded tenants in the last: 


R. S. operations, and that the rents of the two taluks which had 
been previously Rs. 42-7-6 and Rs. 1a-13-0 respectively, were 
amalgamated into one rent of Rs. 55-4-6. All necessary persons 


were made parties, no fraud was practised, there was no suppression” 


of notices or sale proclamations, and there was no collusion 
between the officers of the Wards Estate and any of the defendants. 
It was also claimed that the suit was not maintainable because no 
notice had been served on the defendant No. r as required by 
the provisions of section 8o of the Code of- Civil Procedure. 

- The learned Munsiff who tried the suit held that the plaintiff 
No. r was & party in both the certificate cases, that the other 
plaintiffs Nos. 2—7 were not recorded in the R.-S. Khatians and 
were not therefore necessary parties in these cases, and that the 
certificate cases and the sale were not bad for any defect of parties, 
He found further that there was no fraud or illegality in the cases 
or in the sale and consequently dismissed the suit, holding, how- 
ever, that the suit was maintainable without servico of a notice 
on defendaut No. 1 under section 8o of the Civil Procedure Code. 
On appeal, the. learned Subordinate Judge held. also that the 
certificate sale was neither fraudulent nor without Jurisdiction and 
was not liable to be set aside. He held further that the suit was 
not maiatainable because of non-service of the notices prescribed 
by section 8o. Consequently, he dismissed the appeal. 

For the appellants in this Court, Mr. Chakravorty had urged 
three points, (1) that the sale was without jurisdiction, (2) that on 
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the findings of the lower Courts, the-title of the plaintiffs Nos. a-7, 
should have been declared, and (3) that the finding of the lower 
appellate Court in regard to the necessity for service of a notice 
under section 8o of the Civil Procedure Code is erroneous. 

- With regard to the first point, no arguments were advanced 
against. the findings of the Courts below that no fraud had been 
proved or that there was no suppression of necessary notices or of 
the sale proclamations. Mr. Chakravorty’s contentions were that 
the ‘holding of one sale ip respect of the dues of the two certificates 
on account of the, arrears for the different jamas and in which it 


‘had been found that the certificate debtors ‘were- not the same, 


was wholly illegal and without jurisdiétion. In order to appreciate 
these contentions, it will be necessary to state the facts more 
fully. 

A certificate was applied for on gth September, 1931, for the 
arrears of rent for 1335—37 B. S. of the taluk Hari Ali of 
which the annual jama was Rs, 42-7-6-and the case was numbered 


` 719 of 1931-32. The order sheet of that case, Exhibit C(1) shows 


that all the usual steps preparatory to sale of the taluk were taken 
and that after various unsuccessful attempts it was put up to sale 
on 20th April, 1936. On-that date there were- no bidders and the 
sale was.adjourned to 4th- May, r936, on which date it was pur- 
chased by the certificate-holder- for one pice.- An appeal was 
preferred to the Collector alleging various irregularities in. connec- 


- tion with the sale but the appeal was dismissed on 3oth June, 1936, 


and the sale was confirmed on r5th July, 1936. 

According to the.evidence for the defendant No. I, which has 
been accepted by both the lower Courts, there were two jamas 
for the same taluk Hari Ali, and about 193r at the time of the 
R. S.:operations the two were amalgamated into one with a total 
rent:of-Rs. 55-4-6 with the. consent of the parties. A certificate 


- was. filed on: 14th November, 1933, in respect. of the arrears of 


rent for the year 1338—39 B. S. of the amalgamated jama, 

-The case was numbered 1732 of 1933-34. In that case too the 
necessary steps preparatory to sale: were taken, vide order sheet, 
Ex.C. The sale was fixed for 8th July, 1935, but on that daté 
there were no bidders and on the prayer of the certificate-holder 
for a frésh sale along with the dues of Case No. 719 of 1931-32, 
the sale was adjourned to 5th August, 1935. ‘Thereafter the 
orders in regard to the sale are to be foundin the order sheet, 
Ex. C(1). On sth August, 1935, there were no bidders and on 
the prayer of the certificate holder the dues of Certificate. Caso 
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No, 1732 of "1933-34 were added to those of Certificate Case No. 


719 Of 1931-32, and fresh sale proclamation -was issued for sale 
of the amalgamated taluk for-the total amount -of the two certi- 
ficates, A further unsuccessful attempt to sell was held on ao:h 
January, 1936, and then, after issue of another fresh sale pro- 
clamation, the amalgamated- taluk was, as already stated, sold on 
^ ath May, 1936, to the certificate-holder for one pice. 

Itis contended by Mr. Chakravorty that the selling of the 


laluk in one sale. on account of the dues of two certificates is - 


entirely unwarranted, especially as, he claims, the certificate 
debtors in the two certificates were different, according to the 
finding of the courts below. `The taluks originally belonged to 
one Bazlar Rahman, and on his death, his widow . Atimannessa 
who was the original plaintiff No. 1 and his sons and daughter, 
who have been made defendants, became -the recorded tenants. 
Plaintiffs Nos. 2-7 also claim an interest, but it has been found 
by both the Courts below that they were not recorded as tenants 
and that the interest, if any, which they possessed will not be 
affected by the gale in dispute.- It has been found also, and it 
is not disputed, that some of the other defendants, daughters of 
Bazlar Rahman were not made parties in either of the certificate 
Cases, but since they have raised no objection to' the sale and 
have claimed no relief, their omission is not material for the 
“decision of the present matter. It is, however, claimed by Mr. 
Chakravorty that according to the findings of the lower Courts 
the plaintiff No. r was. made a party in the first certificate case, 
-but not her'soh who is defendant No. 3, and -that the plaintiff 
- No. r was nota party in tbe second ‘certificate though her son, 
"defendant No. 3, was a party. In support of his arguments, Mr. 
Chakravorty has referred to the provisions of the Public Demands 
Recovery Act generally and in particular to the provisions of 
sections 3 (1), 5 6, 7, 8, 9, IT, 14, 17, 18, 20, 22, 23 and 26. He 


has pointed out that in all these sections the reference is speci-, 


fically to ."a certificate" .and that ‘no -one can -be'a “certificate 
debtor” in respect of any dues unless his name “is mentioned “as 
a debtor in a certificate filed under this Act" [Section 3 (1)]. 
He has emphasised especially that where the debtors of the two 
certificates are not identical, there will be substantial and prac- 
tical difficulties -in utilising the provisions of sections 22 and 23 
_ of the Act, and that the result would be thata person. who is a 
debtor in respect of one certificate only would be compelled, 
when applying -for the setting aside of a sale held in execution 
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of the certificates, to deposit the entire amount on account of 
which the property had been sold, though he may not be liable 
at all forthe payment of a portion thereof. Other difficulties 
will, he maintains, arise in the disposal of the proceeds of execution 
under the provisions of section 26 (1). 

Since the main objections are based on the contention that 
the parties in thé two certificate cases are not identical, it has to 
be determined first how far that objection is justified, and 
whether it is really material. The courts below have not given 
any serious attention to the case of defendant No. 3, since he 
has claimed no relief, and has made no objection. The trial 
Court has found that the name of Atimonnessa, plaintiff No. r, is 
not in the requisition Ext. : for the case No, 719, but he has 
pointed out that that requisition is not a complete document, 
and, as a matter of fact, it appears that there is a note therein 
that there are other debtors. - He has pointed out also that in 
the notice issued under rule 46 in case No, 719 of 1931-32, the 
name of Atimonnessa appears, and that the copy of the Sale 
Register, Ex. F which relates to both the certificate cases shows 
that both Atimonnessa and her son Manirajama were debtors. 
On a consideration of the entire evidence he has come to a clear 
finding that Atimonnessa was a party in both the certificate cases. 
The findings of the Appellate Court on this question appears, 
however to be rather confused. He has observed In one portion 


- of his judgment that the deceased plaintiff No. 1, Atimonnessa 


was not a party in the second certificate case but this apparently 
isa mistake, since her name appears in the application Ex. 1 (a) 
which relates to Certificate Case No. 1732 of 1933-34 ; and later 
he has noted that the son and widow of Bazlar Rahman were 
made parties in the second certificate case. 

With regard to the first certificate case, he remarks only that 
defendants Nos. 3 and 14-17 were not made parties, and later he 


„notes that the widow of Bazlar Rahman was mentioned in the sale 


proclamation, Ex. 2 (a) issued in the first certificate case. He does 
not find anywhere that Atimonnessa was not a party in the first cer- 
tificate case ; on the other hand his observations taken in conjunc- 
tion with the conclusions reached indicate sufficiently his agreement 
with the finding of the trial court that plaintiff No. 1 was a party in 
both cases. He has of course found that defendant No. 3, son of 
Bazlar Rahman, was not a party in the first case, but evidently 
this was not a question which was directly investigated in the 
Courts below, and it was not one which was required to be 
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"decided. Mr. Chatterjee who appeared for the pud has 
pointed out that defendant No 3 was the appellant to the Collec- 
torin the application for setting aside the sale, and he has not 
therefore made any objection. or claimed any relief in this suit. 
So the question whether he was or was nota party does not fall 
to be decided and fs not material. This isa view with which I 
"agree, and having regard to the view taken above that the findings 
of both Courts are that the plaintiff wasa certificate debtor in 
each of the certificate cases, the main difficulties which might be 
caused by the realisation of the'amounts due under two certificates 
by one execution sale and the main objection to such a procedure 
will disappear. 

` It must be admitted that the piedi adopted in: this case 
is unusual, but having regard to the provisions of section 37 of 
'the Public: Demands Recovery Act which specifically include 
question relating to execution, discharge or satisfaction of a cer- 
tificate duly filed under this Act it is clear that this Court will 
not and cannot interfere unless the sale was without jurisdiction. 
It is not disputed that the certificates in question were “duly filed 
under this Act” and consequently mere irregularities, not affecting 
„the merits, would not confer any authority on Civil Courts to 
Set aside the sale. It has been found by the Court below that 
the proceedings were not tainted with any fraud, and those find- 
ings are not challenged. As stated above the further objections 
are that the sections of the Public Demands Recovery Act refer 
to a certificate and do not appear prima, facie to contemplate 
joint execution of more than one certificate. It is however, a 
legal principle of interpretation that words in the singular shall 
include the. plural, and -Mr. Chatterjee has drawn attention to 
certain sections of the Act, e.g., 31 (2) and 32 (2) and 37 where, 
quite obviously, the use of the singular is intended also to include 
the plural. Although unusal, therefore, I do not think it can be 
said that there is anything inherently irregular ‘or objectionable 
in the holding of one sale of one property for the satisfaction of 
the dues of two certificates, The matter might -be different if it 
were established that the certificate debtors were not identical 
and if one of the persons who was nota debtor in both applied 
for the setting aside of the sale. That:is not, however, the 
position in the present case, in. which it has been held that plain- 
tiff No. rz was'a debtor in both and the otber plaintiffs were not 
parties in either and so their interest will not be affected. On 
the merits, moreover, there islittle.to be said in support af tha 
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plaintiffs contentions, As Mr. Chatterjee has pointed out, there 
would have been legal bar to the inclusion in one certificate ofa 
claim for the arrears of 1336-1339, the period by the two certificates, 
of to the putting up to sale of the taluk for such arrears. All that 
happened was that separate certificates were filed on account of ' 
separate portions of this period and up to the'final issue of the sale 
proclamation, the certificates proceeded separately and the property |. 
was put up to gale separately for satisfaction of the separate dues 
but without success At this-stage, the dues of the certificates 
were added together and one sale proclamation was issued for 
the sale of the taluk for the total amount. It has been suggested 
that if separate sales had been beld for the lesser amounts, 
possibly some bidders would have been forthcoming. The order 
sheets show thatin fact this would not have been the case, and 
there is no reason to suppose that if the taluk had been sold 
separately on- account of the dues of one certificate leaving the 
other arrears to be realised, the certificate debtor would have 
been at all benefited. As a matter of fact the sale of the taluk ` 
in satisfaction of the entire arrears would seem on the whole to 
have been beneficial to her. If there had been any surplus left 
after putting up the taluk to sale in respect of the dues uhder 
one certificate, then under section 37 (e) of the Act the balance, 
ifany, would have been utilised towards satisfaction of the sub- 
sequent arrears, and thereafter the surplus, if any, would have 
been available for the certificate debtor in accordance with the 
provisions of cl. (d) of section 37. If on the other hand, as 
Seems probable from the facts of this case, the amount realised 
had not been sufficient to cover the amount due on the second 
certificate, there would have been more likelihood of an attempt 
to realise the dues on account of the second certificate by some 
other means. ` l ] 

Having regard to all these facts, therefore, tbere is not, in 
my opinion, any justification for holding thatin this case there 
was any want of jurisdiction in the holding of the sale ;-at the 


- most it might be said that there was an irregularity which “did 
-not affect the merits or in any way prejudice the plaintiffs and 


this would not warrant interference by the Civil Court, or justify 
the setting aside of the sale. 

The second point urged by Mr. Chakravarty does not call 
for any lengthy discussion. There was no specific prayer fora 


- declaration of the title of the plaintiffs Nos. 2-7. No doubt both 


Courts haye held that if they had any title, their interest would 
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not bà affected by the sale since they were not parties to either 
of the certificate cases, but the question of their title was not 
investigated and there was no issue in regard, to it. On the 
materials available it would not be possible to decide whether 
they had in fact any title, and there was no reasons, therefore, 
why a.declaration of* their title should be made. 

In view of the previous decisions, it follows that this appeal 
must be dismissed and there is, therefore, ho need to decide the 
third point, whether any notice was required to be served under 
the provisions of section 80 of the Code of Civil procedure on 
defendant No. 1, the General Manager of the Court of Wards. 
Different conclusions have been reached on the question by the 
lower Courts and it is better that it should remain open. : 

The result is, therefore, that the appeal is dismissed with costs 
to respondent No. r. s 


S K BjS$.C. - : Appeal dismissed. 


Bore Mr; Justice A. È. Blank and Mr, Justice 
5 P B. Chakravartti, 
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.Held, thata person who was a tenure-holder within the meaning of 
the Cess Act at the time of the last cess valuation and whose lands were 
valued as a tenure, but who has since become a cultivating raiyat with respect 
to the same lands continuing to pay the same rent, will be liable to pay 
education cess under section 30(3) on the annual value of the lands as deter- 
mined.at the cess valuation and his case will not be governed by section 30(4} 
wherein it is provided that a cultivating raiyat will be liable to pay cess 
calculated upon the rent payable by him 

Under section 29(2) ofthe Act whenever there isan existing cess valua- 
tion, the education cess shall be leviable on the annual value of the land as 
determined by the said valuation, 

Since the total liabillty and the proportionate shares are both to be 
determined by reference to annual values of all the lands and respective 
interests (viz. holder of estate, tenure-holder and cultivating raiyat) as 
ascertained under the Cess Act and since the two Acts mention the same 
grades of holders, it is clear that the two Acts run on parallel lines. 


When the said Education Act comes into force in any area, the liabilities 
under it would attach to persons holding land in the status they occupy in 
the existing cess valuation. 


Gorachand Barhal v. Mohit Krishna Kundu (1) referred to, 
Appeal by the Plaintiffs. 
Suit for recovery of arrears of rent and cesses and” for damages. 
The material facts will appear from the judgment. 


Messrs. Jitendra Kumar Sen Gupta and Bhabotosh Chakraborty 
for the Appellants. 


Mr, Abinash Chandra Ghosh for the Respondents. 


C. Ae V. 
The judgment of the Court was as follows :— ` 
The only question involved in this appeal, which is one of 
some difficulty, concerns the true interpretation of sections 29 
and 30 of the Bengal (Rural) Primary Education Act. The 
question is whether a. person, who was a tenure-holder within 
the meaning of the Cess Act at the time of the last cess valuation 
and whose lands were valued as a tenure, but who has since 
become a cultivating raiyat with respect to the same lands, 
continuing to pay the same rent, is liable to pay education cess 
under section 30(3) on the annual value of the lands, as determined 
atthe cess valuation, or is only liable to pay cess under 
section 30(4) as a cultivating raiyat upon the rent paid by him. 
The Courts below had no occasion to pronounce on this question, 
as it does not appear to have been raised before them. 
$ ‘ ~ CS, 


(1) (1932) I. L. R. 60 Calc. 145, 
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: The material facts are the following :—The plaintiffs, -who -are 
the appellants before us, sued the respondents for the recovery 
of Rs. 96-6-3 pies as arrears of rent and cesses for 1343 to 1346 
“BS., together with damages thereon. Rent was claimed for all 
the years at the rate of Rs, 3:8 annas per annum and road cess 
at the rate of Rs? ro-3 annas ; but education cess was claimed, 
only for the years 1345 and: 1345 at the rate of Rs. 12-12-9 pies. 
The last circumstance is explained by the fact that the Bengal 
(Rural) Primary Education Act was not extended to the District 
till 1938. The amoünts claimed for the two cesses, which were 
startingly disproportionate to the -rent paid by the respondents, 
were calculated on the annual value of.the lands, as determined 
at the last cess valuation made in 1923. It appears that although 
the respondents are raiyats, they had at that time some.tenants 
under them and were, therefore, treated as tenure-holders . for 
the purposes of the Cess Ast and the lands were valued in 
their hands as a tenure at Rs. 164-13 annas. The claim for the 
cesses was calculated on that amount. PEE "T ‘ 

In their written statement no question was raised .by the 
respondents as to the claim for rent, but they complained that. 
the claim for the cesses was excessive. -Their contention was. 
that they were cultivating raiyats and as such liable, in respect of 
both the cesses, only for amounts calculated on the rent paid 
by them. : . 

The learned Munsiff, before whom the valuation roll was 
produced, decreed the claim for road cess in full As to the 
education cess, however; he held that the -respondents were 
admittedly raiyats and were, therefore, only liable under 
section 30(4) of the Bengal (Rural) Primary Education Act, for 
seven/tenths of the, cess calculated at tht statutory rate upon the. 
rent paid by them. In the result, he decreed education cess 
calculated per rupee of the annual rent of Rs. 3*8 annas. The 
` Tespordents accepted the decision as to. road cess and did not 
appeal, presumably .for the reason that. according to the view of. 
this Court, a valuation roll prepared under the Cess Act must 
continue to be the basis for the calculition of road cess, till it is 
myied. 00 0o. i l a 

The plaintiffs, however, appealed against the decision as to 


-education cess and the only question canvassed before the learned. 


District Judge appears to have been whether the respondents. 
were actually cultivating raiyats during the period of the claim, . 
He held that they were and in that view dismissed the appeal, -- 
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The facts found, therefore, are that the respondents were 
tenure-holders_in the technical sease of the Cess Act at the time 
of the cess valuation and the lands were in fact valued as a 
tenure. They have since become cultivating raiyats—there being 
no longer any unlertenants—and were so during the period to 
which the claim relates. zo 
. Sincethe claim relates to a period immediately succeeding 
the introduction of the Bengal (Rural) Primary Education Act, 
in the area concerned, the fiading involves that the respondents 
had already become cultivating raiyats when the Act came into 
force in their locality. 

No question, therefore, arises as to the consequences of, a 
change of status after a person has once come under the operation 
of the Act and has been assessed on a certain basis. 7 

The appellants accepted the findings of facts arrived at by 
the Courts below, but contended that the respondents were still 
liable to pay education cess as tenure-holders. On their-behalf 
two points were urged before us. It was said that a person, 
recorded as a tenure-holder in the valuation roll, prepared under 
the Cess Act, could not claim to be treated as a cultivating raiyat 
for the purposes of the education cess. It was said in the second 
place that assuming the respondents could bs and were to be treated 
as cultivating raiyats, still, the annual value of the lands held by 
them having been actually ascertained under the provisions of 
the Cess Act, they were liable to pay education cess thereon under 
the second of the alternative provisions contained in section 3o(4). 
of the Bengal (Rural) Primary Education Act. 

The second of the appellant’s contentions can be disposed of 
briefly. Section 30(4) of the. Bengal (Rural) -Primary Education 
Act lays down that evéry cultivating raiyat shall pay the primary 
education cess calculated at a certain rate “upon the rent payable 
by him or upon the annual value, as ascertained under the provi- 
sions of the Cess Act, 1880, of the land held by him", Itis to be 


. noticed that the sub-section simply lays down two alternatives, 


but does not add that of the two amounts, whichever is greater. or 
whichever is less shall be payable. The implication clearly is 
that the two alternatives are mutually exclusive and cannot co-exist 3 
in other words, .when there is a rent payable by a cultivating 
raiyat, there cannot be at the same time an annual value ascertained ` 
of the lands held by him which seems to represent correctly the- 
position under the Cess Act. In the present case there is the rent 
of Rs, 3-8 annas, payable by the respondents. If they are to be 


'VóL. 83.] HIGH COURT, pd 


taken to'be cultivating raiyats, there is.no annual value determined 
of the lands held by them as such and they cannot be held liable 
. to pay education cess on the basis of the valuation made of the 
lands as a tenure, In any event, assuming.the two alternatives 
are not mutually exclusive, the respondents can justly claim to 
be assessed undef the more advantageous of them, since both are 
equally applicable and available. Itis clear. that if the respon- 
dents can establish their’ Tight to be treated as cultivating: raiyats, 
the appellants cannot succeed on their second contention. 

With regard to their first contention, the respondents’ reply 


- was that section 32 of the Bengal (Rural) Primary Education Act, 


"which made `the provisions of the Cess ‘Act applicable to the 


. assessment and levy of the-primary education cess, was careful 


to omit acts done under the former Act which weie not so made 
applicable. On the other band, section 107 of the Cess Act -laid 


. down that nothing done under that* Act stould be deemed 


to affect the rights of any person in respect of àny immovable 
property except as otberwise expressly provided therein. It was 
notreasonable to suppose that in enactirg the Behgal (Rural) 
Primary Education Act, the Legislature intended to hold pers»ns 
to'cess valuations made a considerable time ‘ago and to make 
them liable to pay education cess, as calculated thereon. It was 
true that under section 29:(2) of the Act, the education cess was 
to ba levied on the annual value of land as determined under the 
Cess Act, but the intention of: the Legislature was that if and 
when a fresh cess valuation was made after the passing of the 
Rural Primary Education Act, education cess would then be 
‘levied on that valuation. Reference was also made to the absence 
“of any mention of the Cess Act’ in sub-section (3) of section zo 
and it was contended that in the case of tenure, the anual value 
was not the value determined under the Cess Act. 

In our opinion, the intention of the Bengal (Rural) Primary 
Education Act is reasonably plain and there is no room for these 


far fetched ingenuities. It is more difficult to suppose that the . 


Legislature intended to keep a taxation measure indefinitaly in 
abeyance till a fresh cess valuation was’ made than to suppose 
that it intended to adopt an old valuation which was still opera- 
tive fora similar purpose. Neither the object of the Act, which 


: was to “make better provisions for the progressive expansion of 


primary education", nor its several provisions warrant any such 
, view. In chapter IV alone, it is linked with the Cess Act through 
“ag many ag four sections, Section 35 - makes the definitions con- 
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tained in the Cess Act, among those, that of "annual value of 
land", applicable. Section 29 (r) says that wherever the pro- 
visions of the chapter may be extended, all immovable property. 
on which cesses are assessed under the Cess Act, shall be liable 
to the payment of a primary education cess; and sub-section (2) 
of the section says in the clearest possiblé manner that the 


.primary education cess shall be levied on the annual value of land 


as determined under the Cess Act. It does not say that the cess 
shall be levied onthe annual value to be determined. Section 
32, in our opinion, only imports the machinery portion of the 
Cess Act, but if its object or effect is to exclude acts done 
under the Cess Act, as contended, it is to be noticed that the sec- 
tion makes itself "subject to the provisions of this chapter" and 
thus saves the operation of section 29 (2) which attracts an act 
done under the Cess Act, viz, the valuation roll prepared. 
Lastly, we are unable to see that section 107 of the Cess Act has 
any bearing on the matter. Assuming that if the valuation made 
under the Cess Act is applied for the levy of the education cess, 
an act done in accordance with the Cess Act is made to affect 
the rights of persons in respect of their immovable property, the 
saving contained in section 107 of the Cess Act cannot avail 
against the specific provisions in another statute, whereby the 
results of certain proceedings taken under the Cess Act are adopted 
for another purpose. 

In our opinion, there is no escape from the definite provisions 
contained in section 29 (2) of the Bengal (Rural) Primary educa- 
tion Act that whenever there is an existing cess valuation, the 
education cess shall be leviable on the annual value of land as 
determined by that valuation, if chapter IV of the Act has been 
extended to the area. The Act takes over, as it were, the plat- 
form of assessment already constructed under the Cess Act and- 
then builds on it its own structure, but it does so in strict accor- 
dance with the design followed in the earlier Act. It does not 
in terms say that the status of persons for the purposes of: the 
education cess shall be the same as his status under the Cess 
Act but that, we think, is necessarily implied in its scheme. Sec- 
tion 29 (1), it will be seen, first lays down the basis of assessment 
by adopting the valuation made under the Cess Act and by 
prescribing a rate and thereby it prescribes the total amount 
of the cess. It is this total amount, an amount calculated on the 
cess valuation, which is distributed by section 30 between the 
holder of the estate, tenure-holders and cultivating raiyats, in 


- 
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exactly the same manner as is laid down in section 4t of the 
Cess Act. Each has to pay à certain amount to the person ‘next 
above him, but he is also entitled to receive a certain amount 
from the person immediately below except the cultivating raiyat 
who has no one under him. The liablity of both the holder of 
the estate and the tenure-holders has reference to annual value of 
the lands, which obviously means the annual value as determined 
under the Cess Act, while the liability of the cultivating raiyat 
bas reference, as under the Cess Act, to the rent payable by him 


or the annual value of his lands. Leaving aside the deductions. 


allowable, the scheme is that the holder of the estate, the tenure- 
holder and the cultivating raiyat have to bear, in proportionate 
shares, calculated on the assessment of the annual value of their 
interests under the Gess Act in the same status, the total amount 
of the education cess which is itself calculated on the annual 
value as determined at the cess valuation. Since the total 
liability and the proportionate shares ate both to be determined 
-by reference to annual values of allthe lands and respective 
interests, as ascertained under the Cess Act, and since. the two 
Acts mention the same grades of holders, it is clear that the two 
Acts run on parallel lines. The latter Act intends a person to 
have the same status as given to him in the cess valuation with 
which his liability and the right to reimbursement are both 
linked through the "annual value". So long asthe annual value 
as determined under the Cess Act, which is the basis of the 
total levy under:section 29(2), remains unaltered, the annual 
values in section 30 must remain unaltered as well, which means 
that the status of each grade of holder which goes with the annual 
value of his interest must also remain unaltered. It follows that 
. when the Primary Education Act comes into force-in any area, 
the liabilities under it would attach to persons holding land in the 
status they occupy in the existing cess valuation. 

The contention of the respondents that even if they are to 
be treated as tenure-holders; their liability cannot be calculated 
on the ‘cess valuation, will not beara moment’s scrutiny. The 
argument is based on the fact that in section 30(3), the Cees Act 
is not expressly mentioned.” But it is clear that the annual value 
in the various clauses of section 30 is the same annual value as 
' in section 29 (2), which is annual-value as determined under the 
Cess Act. If the respondents’ contention were correct; the 
position would be that while the total amount of the cess was to 
be assessed according to one annual value,. its -distribution under 
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section 3o Would have to be made according to another value. 
Apart from its obviously untenable character, the contention is 


| Awal Kamer Roy sufficiently disposed of by section 35 which says that the expres- 


Debendra Kumar 
Lodh. 


— 


sion "annual value of land" shallhave the same meaning as in 
Section 4 of the Cess Act. 

It may appear somewhat inequitable that» respondents should 
actually be cultivating raiyats and yet be liable to pay education 
cess as tenure-holders, simply because atthe time of the cess 
valuation they had some under-tenants on the land. But the 


-case of the superior holder in the position of the plaintiffs cannot 


be overlooked. They are liable to pay the cess on the annual value 
of the lands as determined under the Cess Act which was based 
on the rents paid by the undertenants who were then the culti- 
vating raiyats and which was as muchas Rs. 164-13as. On that 
basis, they would be entitled under the scheme of section 30 to 
re-imburse themselves from the respondents according to the 
same annual value. To consign them to receive an amount 
calculated on the rent of Rs. 3-8as. is to -curtail seriously their 
right of re-imbursement, while their own liability remains adjusted 
to the cess valuation. The respondents who have now brought 
all the lands into their kbas possession are certainly not deriving 
less profits from them when the lands were tenanted. In the 
case of Gorachand Barkal v. MoAitkrishna Kundu (1) a Division 
Bench of this Court pointed out the unfairness of the landlord 
being allowed to makea profit by increasing a tenure-holder's 
contribution towards road cess through a variation of the rent 
while the valuation remained unaltered. The present is a con- 


- verse case and the position is also different in that in the case 


cited, theright of a person, once determined for the purposes 
of the Cess Act, were sought to be affected for the purposes of 
that very Act. But the principle, we think, applies. 

Forthe reason given above, we hold that the courts below 
were not right in holding that the respondents were only liable 
to pay education cess on the rent payable by them. The res- 
pondents, in our judgment, are liable to pay the cess on the 
valuation made of their lands asa tenure under the Cess Act. 
There is no dispute as to the correctness of the calculation. The 
appeal is accordingly allowed, the judgment and the decree of © 
the lower appellate Court are set aside and those of the-trial ` 
Court, in so far as they relate to education cess, are also set aside, 
The appellants wil have a decree for education cess for the 


~ (1) (1932) I, L, R. 60 Calc. 145. 
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make no order as tò Costs, - Debendra Kumar 
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[ON APPEAL FROM THE HIGH COURT OF JÜDICATURE 
i AT Mapras]. 
Hindu Law—Trust—Dedication for a religious purposs—Owner in the con- 
_ templated trust not divssting himself of the property rior acting asa 
TUHINPC Dedie ation if valid—Dharmz Skatam means a -charitable 
` trust. . 

Held, that in order -to create a proper and valid trust for. charitable 
‘purposes in the shape of à Dharma Chhatram (presumably. an institution 
-having charitable objects) there must.be`a- dedication. ! 

Where the owner never divested himself of the property which was the 
subject matter of the proposed charitable trustand the owner kept the pro- 
perty in his Own name and over and above the owner neither declared him- — . 

self nor acted as the trustee in respect .of such trust property, it must be 
held that there cannot be any presumption of the existence of any valid 
dedication for cháritable Purposes, Kg 2 

Bab Bhagwan Din Y Gir Har Saroop (1) considered, 


‘Privy Council Appeal. No..67 of 1946 from the judgment and 
decree of the High Court at Madras dated the rst December, 1943, 
reversing the judgment and decree of the Subordiriate : ‘Judge of , 
Guntur dated the 3 tat- “March, 1942. 


(1) (199) LR.62LÀ.1; 4C. WN. 294; AC.L.J 169. 
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The material facts will appear from the judgment. ^ 

Messrs. P. V. Subba Row and R. Parikh for the Appellant 
. None for the Respondent (ex parte), E ris 
' Their Lordships’ judgment was delivered-by 


Sir John Beaumont :—This is an appeal froma judgnient 
and decree of the High Court of Judicature'at Madras dated 1st 
December, 1943, which reversed a judgment and decree of the 
Court of the Subordinate Judge,-Guntur, dated 31st March, 1942. 

The question in the appealis whether certain propérty des- 
cribed in the plans to the plaint is the private property of the 
appellants or dedicated to the public for charitable purposes, . 

Onthe 27th June, 1935, the respondent who was formerly i 
in the employ of the original plaintiff, Kapilavi Mallayya (herein- 
after called “the plaintiff”) made an application by original peti- 
tion No. 73 of 1935 to the District Judge. of Guntur, under 
section 3 of the Charitable and Religious Trusts Act XIV of 1920 
alleging that the said property was public charitable trust pro- . 
perty and praying for a direction to the plaintiff to furnish parti- 
culars as to the nature and object of the trust, the value, condition 
and management and the Appicanon, of the trust property and of 
its income. - 2 


On the 29th Noveniber, 1937), the "District . Judge of . Guntur 


' made añ order upon the said O. P. 73 of 1935 that the property 


was a charitable institution, that the plainuff was the founder 
thereof and the dedication by him to the public had’ been com- 
pleted by Exhibit “E” to-the said eee which is Exhibit Dr 

in these proceedings. ` 


That exhibit i is in the following terms :— 


Sree Rama  * LANE 2) Sib kamasi. Letter of . 
invitation for the opening ceremony of the new Dharma Chatram 
(free choultry) to MR Ry. Nagasarapu Lakshmayya, : news as to 
welfare written by Kapalavayi Subbarayudu Garu's son Mallayya: - 

The learned persons decided that, on the auspicious Monday, 
Vyshaka Sukla.of the year vibhava (corresponding;to and May, 
1928) under the constellation of Chitta Star in the Dhanurlagnam 
at 10-30 Vighadiyas, in the night corresponding to hours. 10°31 
minutes, the Dharma Chatram (free choultry) Built for the use 
of the sojoürners, in the ‘western bazar of the Narasaraopeta 
village should be consecrated, -that on 3rd May, 1928, there will 


‘be the feeding of Brahmins and that on sth May, 1928, 


there will be celebrations of Rukmini Kalyanam and Vysha 


* 
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feeding. So youare requested to come with family and friends 
to those functions, grace the same with your presence and 
bless ` me. 
^ Yours obediently, 
Kapalavayi Mallayya. 
Narasaraopeta * : 7 s 
29th April, 1928.” grs 

The word translated “consecrated” in the said Exhibit is the 
vernacular word ‘‘Prathishta” which is defined in Wilson's Glossary 
as consecration or setting up of an image, or a temple : a cere- 
mony performed on the completion of a house before it is 
inhabited ; also, purification or re-consecretion of an idol, house, 
or temple that has been pollüted. : 

On the rrth July, 1940, the plaintiff commenced this suit 
against the respondent. In his plaint he alleged- that 
the building marked “A” in the plan accompanying the 
plaint and the row . of shops marked “B” in the same. plan 
were the absolute property of the plaintiff built: with his own 
funds ; that the portion of the building marked “A” was cons 
tructed by the, plaintiff with the ‘intention of establishing it asa 
private charitable choultry- (i. e. rest-house) under the manages 
“ment of members of the plaintiff's family, but the intended private 
trust had not been created and no dedication of the property 
either asa. private or public trust had been made nor had the 
plaintiff at any time decided what was to be the nature and scope 
of the charity in the choultry whether it was to be the provisions 
of free lodging for any defined purposes -or classes of persons 
whether it was to be free feeding and ifso to whom, or whether 
it was to be anything else. The plaint further alleged that the 
portion of the building marked “A” was being used for letting 
outto wayfarers and travellers and the rents so collected were 
being utilised- and enjoyed by the plaintiff -absolutely ; that the 
Said part was also being utilised by the- plaintiff for ‘feeding some 
Brahmins and Vaisyas ; that the feeding was at the discretion of 
the plaintiff, and the expenses for the same were being met by 
him from his own funds no endowment having been made there- 
for either by the plaintiff or by anybody else. It was further 
alleged that the portion of building marked “B” was being let 
out as. shops and the rents were being collected by the plaintiff 
and the same were being. engaged by him as his own. property at 
his own absolute discretion ; and that the entire building was 
registered in. the name of the plaintiff in the municipal registers 
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and he'had been paying the taxes therefor. The plaintiff claimed 
a declaration that, the said properties were the plaintiff's own 
absolute and private property, and that the order in O. P. No. 73 
0f1935 0n the file of the District Court of Guntur might bs set 
aside as the plaintiff was not, prepared to pay the court-fee in 
respect of the claim for a declaration, that claim*was struck out. 

The plaintiff died pending the suit andthe appellants were 
brought on record as his personal representatives, and the plaint 
duly amended. : 

The respondent to this appeal, who was the only defendant 
to the suit, filed a written statement challenging the allegations 
of factin the plaint, claiming that the property in suit had been 
dedicated by the plaintiff to à public charitable trust, and con- 
tending that the matter was res judicata by reason of the decision 
of the District Judge in O. P. No. 73 of 1935. He also claimed 
that the suit did not lie against him in his personal capacity. 

Atthe trial the learned Subordinate Judge held that the 
order on O, P. No. 73 of 1935 did not found a claim of res judi- 
cata relying on the decision of this Board in Babu Bhagwan Din 
v. Gir Har Saroop (1) and with this opinion their Lordships agree. 
The learned Judge then considered the question whether a 
charitable trust had been created in wespect of the property in” 
suit, and came to the conclusion that it had not. He pointed 
out that there was no deed of trust, and no attempt by the plain: 
tif to divest himself of the property in suit, .and he considered 
that there was no evidence of any dedication of the property to 
a charitable trust. He thought that the prathishta ceremony 
amounted to nothing more thana formal opening of the dharma 
chatram or free choultry, or rest house which had been admittedly 
built by the plaintiff on part of the property, accompanied as 
would be naturalin the case of an orthodox Hindu, by some 
religious ceremonies. Accordingly, the learned Judge set aside 
the order of the District Judge made LOHN O. 2. No. 73 


of 1935. 
From that decision the respondent appealed to the High 


` Court of Madras, though it is difficult to appreciate what personal 


interest he had in the matter. 

On the rst December, 1943, the High Court allowed the 
appeal holding that the property had been dedicated as a public 
charity. For this they relied almost exclusively upon exhibit 


-D. 1, the letter of invitation to the prathishta ceremony. They 


(1) (1939) L. R. 67 I, A. 1 ; 44 C. Wi N. 294; 71 C. L, J. 199. 
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stated that the word “prathishta” ‘is used only in connection 
with the consecration of a building as a public. charitable-or 
religious trust, though this view seems inconsistent with the defi- 


nition in “Wilson” “which gives the meaning attributed to the | 


word by the Subordinate Judge as a secondary meaning. The 
learned Judges did* not, of course, regard the letter D. ras in 
itself a dedication; but they thought that the ceremony to which 
the invitation in D. r related must be taken to have carried out 
the arrangement contemplated in’ the invitation. Their Lord- 
-ships are unable to agree with the view of the High Court. 
Admittedly some ceremony took place onthe and May, 1928, 
but there is no satisfactory evidence as to what took place at 
that ceremony ; it is not shown that there was any formal dedica- 
tion of the Property at that ceremony, noreyen that the word 
“Prathishta” was used thereat. The plaintiff never divested him- 
self of the propérty which remained registered in his name, and 
there isno evidence that he ever declared himself a trustee of 
itfor a charitable purpose, or ever acted as such trustee. Nor 
is there any evidence as to the nature of the supposed trust, except 
that according to exhibit D 1 the property was to be used for 
sojourners, meaning presumably travellers, but whether the use was 
to be confined to any particular class- of travellers, and whether 
any charge was tobe madefor the use of. the premises by 
travellers does not. appear. The shops erected on the land 
marked “B” were built, as the evidence shows, after the ceremony 
of the znd May, 1928, and the plaintiff received the rents from 
such shops for his own use. Without these rents there would 
be no endowment forthe choultry which would require money 
to be spent for its up-keep. In their Lordships’ opinion the plaint 
and the evidence, . whilst establishing - that the plaintiff contem- 
plated that the . property in suit would be used asa rest house, 
which their ‘Lordships assume would be a charitable purpose, do 
not establish that he ever carried out- his intention to dedicate 
the property, or decided upon the nature. of the proposed trust. 
In their Lordships’ opinion the view of the learned Subordinate 
Judge was right and this appeal must, be allowed, The respon- 
dent has not. appeared on the appeal but the appellants have 
been put to the- expense of appealing to His Majesty in Council 
owing to the conduct of the respondent iñ appealing against the 
decision of the learned Subordinate Judge, and their Lordships 
see no reason why the respondent should not pay the costs of the 
appellants, There Lordships wil, therefore, humbly advise His 
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P.C. Majesty that this appeal be allowed ; that the order of the High 
1947; Court of Madras dated 1st December, 1943, be set aside and 
Kapalavayi Kasi that the order of the Subordinate Judge dated 31st March, 1942, 
ae be restored. The respondent must pay the costs of the ' procee- 
Kotta Venkata dings throughout. 
Ratnam. 
minim S. C. * Appeal allowed. 
Sir On Remeron: ' The order of the Sub- 
ost inate Judge restored. - 
PRESENT : Lord Uthwatt, Lord Du Parcq, Sir Madhavan 
: Nair and Sir John Beaumont. 
GOSWAMI SHRI MAGANLALJI 
P. C. GOV ERDHANLALJI MAHARAJ 
1947 > D : 
March, 12. GOSWAMI SHRI PURSHOTTAMLALJI WAGHESHLALJI 


— 


MAHARAJ AND AN. THER. 
[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT BomBay]. 


Hindu Law~—Widow—Remaining in wrongful possession of the family pro- 
perty—Limitation for institution of a suit. 

Held, that when a Hindu widow, who is entitled to maintenance only, 
obtains wrongful possession of the joint family property exclusively to 
herself under a wrongful claim of title in her relation to other members of 
the family the question of limitation to the just claims of the other members 
ofthe family isnot easyto decideand is one of general importance in 
Hindu Law. 5 


Privy Council Appeal No. ror of 1945, against the judgment 
and decree of the High Court at Bombay dated the ard Novem- 
ber, 1943, reversing the judgment and decree made in its Original 
Jurisdiction dated the oth April, 1943. 

The facts of the case will appear from the judgment. 

Sir Herbert Cunliffe, K. C. and S. P. Khambatta K. C. for the 
Appellant. 


Sir Thomas Strangman, K. C. and 4. G. P. Pullan for the 
Respondents. 


Their Lordships’ judgment was delivered B. 
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Sir John Beaumont :—This is an appeal from a judgment 
&nd decree of the High Court of Bombay, dated 3rd November, 
1943, made in its Appellate Jurisdiction reversing a judgment and 


decree of that Court, dated gth April, 1943, made in its Original, 


Jurisdiction decreeing the Appellant's suit with costs. EE 

The subject-matter of this appeal is thirteen shares in the 
Tapti Valley Railway Company, Limited (which are hereinafter 
referred to as "the Railway shares") which stood in the name of 


one, Narsinglalji Maharaj (who is hereinafter referred to as. 
“Narsing”) in the share ledger of the ‘said Company for the ^ 


years 1902—1904. ; 
The only facts which it is necessary to state in order to explain 


-the advice which their Lordships‘ Propose to tender to his Majesty 


are these :— 

Narsing died on the 2and March, 1953, leaving a’ widow Shri 
Rukshmani Vahuji (hereinafter referred to as “Rukshmani”) and 
a son by a former wife, Shri Goverdhanlalji Maharaj (hereinafter 
referred to as "Goverdhan") On the and September, 1903, 
Rukshmani and Goverdhan entered into an agreement, which is 


` Exhibit “A”, assigning certain property of Narsing for the main- 


tenance of Rukshmani. Goverdhan died on end July, 1918 and 
on the 7th February, r922, his widow adopted the Appellant. 
In 1924 Rukshmani, having wrongfully represented herself as the. 
only heir and next of kin of Narsing, i in whose name the Railway 
shares still stood in the register of the said Company, received 
Rs. 4,400 8s dividend on such shares being arrears of dividend 
for the years, 1913 to 1924. The Company also at Rukshmani's 

request entered her name in the Company’s register as owner of 
the shares. On roth April, 1928, Rukshmani sold the Railway 
shares for Rs. 9,100, On the 26th March, 1936, Rukshmani died, 


‘and. this suit was filed on the 26th November, T936, against 


the Respondents who claim under the Will of Rukshmani. 

The suit was heard by Mr. Justice Coyajee on the Original 
Side of the High Court of Bombay. The learned Judge held 
that the plaintiff was entitled to the proceeds of the sale of the 
Railway shares and to the arrears of dividend thereon received by 
Rukshmani with interest. He considered that Rukshmani held 
the shares as part of the property of thé joint family existing 
between herself and the ee and that no question of limitation 
arose, ' 


In appeal the learned Chief Justice and Mr. Justice Kania held 
that the plaintiffs case- was based on. -wrongful conversion of 
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the Railway shares and that such a casé had not been pleaded. 
Accordingly, without going into the' merits of the dispute, or 
considering any question of limitation, the learned Judges allowed 
the appeal and dismissed the suit. 

Their Lordships are not in agreement with the view taken by 
the Court of Appeal. The plaintiff's case was not based on 
wrongful conversion. His case as pleaded in paragraph 24 of 
the plaint was that the property which Rukshamani had purported 
to dispose of by her Will consisted of inter.alia properties acquired 
from the property of the joint family of which she came into 
possession on, or after, the death of Nursing. Particulars of such 
property so far as the plaintiff, was aware were given in the. 
Annexure to the plaint, marked “D”. In his prayer the plaintiff 
claimed a declaration that the plaintiff was entitled to the pro- 
perties of which Rukshmani had died possessed, of the character 
mentioned in paragraph 24 of the plaint, -and asked that the 
defendants might be ordered to make a full discovery of all the 
property of which Rukshmani died possessed which had come into 


their possession. The Railway shares were not mentioned in the . 


plaint, but in particulars furnished to the defendants by the 
plaintiff's solicitors on the and May, 1942, in answer to an appli- 
cation for particulars the defendants were told that the properties 
which Rukshmani had purported to-dispose of by her Will con- 
sisted of properties. acquired by her from the properties which 
Nursing received as a reversionary heir of one G. S. Gopalkeshji, 
and the properties of Nursing which were in her possession in 
Shri Lalji’s temple including, amongst other things, shares of the 
Tapti Valley Railway Company or from the conversion thereof- 
for which she-was bound to account. The case as fought in the 
trial Court was that the Railway shares belonged to the plaintiff . 
and that as they had been sold by Rukshmani he was entitled to 
the sale proceeds. The plaintiff accepted the sale, and did not 
claim damages for wrongful conversion. Their Lordships think 
that this case was sufficiently pleaded in the plaint. i 
Before this Board the appellant claimed that Rukshmani held 
the Railway shares and the proceeds of sale thereof as a member of 
the joint family, and that her possession was not adverse to the 
plaintiff who was the other member ofthe family ; alternatively, 
he claimed that Rukshmani was a constructive trustee of the shares 
for him. Sir Thomas Strangman for the Respondents did not 
support the reasoning of the Court cf Appeal ; nor did he suggest 
that the Railway shares were included in the raintenarce 
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agreement, Exhibit “a”, as dis learned- Chief jaie seems to have 
thought they might be, but he contended” that the plaintiff's suit 
was one for money had and received by Rukshmani for the use» of 
the plaintiff, and that it was barred by Atticle 62 of the Limitation 
Act. The position of a Hindu widow entitled only to maintenance 
who obtains possession of property which ‘bélongs to the joint 
family under a wrongful claim of title in her relation -to` the other 
members of the family, ‘particularly in regard to limitation, is not 


` free from doubt, and is of some general importance in Hindu law. 


The position has to be considered in the light of the facts proved 
in this case; Their Lordships think that ‘it is not desirable that 
they should decide .this ‘matter until it has been properly investi- 
gated by the Courts in India, and -they-. are.-in possession of the 
views of the Court -of appeal as well as of: those. of the trial 


Judge. "Théif Lordships will reserve the question of the costs “of 


this appeal until after the decision of.the High Court is known 
and there. will thereafter - be liberty to- apply as to those 
costs, 

Their Lordships will hetehiie TRN advise His Majesty that 
the . judgment of the Court of appeal, dated -3rd November, 1943, 
bə set aside and that the appeal from the order of gth` April, 1942, 
be remitted to the High Court of Bombay with directions that 
the case of the plaintiff as made at the trial is "sufficiently raised 
on thé pleadings, and that the appeal be: disposed ‘of according 
to law. ` The costs of the proceedings in India will be dealt with 
by thé High Court. : dL » 


T. L. Willson & Cò.: Solicitors for ire podia E 


e Ashurst Morris Tn & Co.: Solicitors for the Respondent. . 


(BERE MMC ST m d - Appeal allowed. 


‘43 
P. C. 


1947. 
aw 


Goswami Shri 
Maganlaljt 

Goverdhanlalji 
Maharaj 


Goswami Shri 
Purshottamlalji 
Wagheshlalji 


Maharaj. 
Sir Fohn Beaumont. 


THE CALCUTTA LAW JOURNAL. [Vor. 83. 


APPELLATE CIVIL. 


Before Mr. Justice R, F. Lodge. 


Cu. — : SHEBAIT OF SRI SRI ISWAR RADHA 
1947. e GOBINDA JIU THAKUR, - 
Ver 


May, 15, a1. MOHANTA GOBINDA GOPALANANDO 
2 : DEB GOSWAMI 


E p 
SHEBAIT OF'SRI SRI ISWAR SHYAM 


ROY JIU THAKUR RADHASYAM 
ADHIKARI AND OTHERS. 


Ejectment—Forfeiture of tenancy—Mokrari tenant deity liable to beat khole 
on pali parban days before plaintiff deity and to pay Rupee 1 annually 
to him in lieu of rent—Tenant deity failing to perform the said service, 
if liable to bs ejected —Deed of ancient grant not available—Record of. 
Rights disclosed the above entriss—Inference, if can be drawn. that 
failure of these services entailed forfeiture of tenancy. 


From the proposition laid down in Sri Raja Venkata Narasinha Appa 
Rao Bahadur Zemindar and others v. Sri Raja Sobhanadri Appa Rao Bakadur 
Zemindar and others (1) that “where lands are held upon such a grant, as 
long as the holders of those grants are willing and able to perform the f 
services, the zemindars have no right to put an end to the tenure whether 
the services are required or not”, it does not follow that the converse 
proposition viz., “when the holders of the grant are unable or unwilling to 
perform the services, -the zemindar necessarily has the right to put an end 
to the tenure” is also tiuo, 


Where the deed of an ancient grant is not available ‘and such services 
form part of rent, mere failure to pay rent on demand does not ordinarily 
entail the forfeiture of the tenancy and hence it cannot be inferred that the 
deed contained a term viz , that the land would be resumable if the shebaits of 
the tenant deity failed to perform the services as this could not have been - 
the intention of the grantor. 


Appeal by the Plaintiff-Deity. 
Suit for ejectment. 
The material facts will appear from the judgment. 
*Appeal from Appellate Decree No. 3a of 1943 against the decree of 
D. N. Bagchi Esq., Subordinate Judge, 1st Court, Zillah Midnapore, dated 


E the goth July, 1942 reversing the decree of Subodh Kumar Niyogi Esq, 
Munsiff, Jhargram, dated the 25th November, 1941. 


(1) (1905) L. R. 33 I. À. 46; 


Vor, 8 4 HIGH COURT. 


Messrs. Atul Chandra Gupta and Purushottam eee for 
the Appellant. | 


Dr. N, C. Sen Gupta, and Messrs, Sarat Chandra Janak and 
Shibnarayan Modak for the Respondent. - 


C. A. V. 


Lodge, J. :—The material facts giving rise to this appeal are 
as follows :— 


Sri Sri Mahanta Gobinda Gopalananda Deb Goswami, as sole- 
sebait of the deity Sri Sri Radha Govinda Jiu Thakur instituted 
a suit against the deity Sri Sri Shamray Thakur, represented by 
sebaits, who were made defendants Nosy 1 to 5, concerning certain 
lands situated within Mouza Kanpur, Fargang Nágabasan, District 
Midnapore. 


The plaintiff deity claimed debuttar right in the lands in suit, 
and asserted that the defendant deity was in possession of the said 
lands as a chakran tenant, on condition that the sebaits of the 
defendant deity beat &Ao/ before the plaintiff deity on gali parban 
days ; and that the defendant deity paid Rupee 1 annually to the 
plaintiff deity .as bheti or selami. The plaintiff deity. further 
. asserted that since Jaistha 1347 B.S, the sebaits of the defendant 
- deity had refused to beat #%ol before the plaintiff deity. The 


Crvit, 


1947. 


Shebait 


Iswar Radha 


of Sri Sri 
Gobinda 


Jiu Thakur 
v. 
Shebait of Sn Sri 


Iswar Sh 
Jiu Thal 


May, : 21, 


plaintiff deity contended that by süch refusal the defendant deity . 


had forfeited the right to possess the lands. Accordingly the 
plaintiff deity had served notice on the sebaits of the defendant 
deity calling upon them to quit the lands. 

The sebaits of the defendant deity contested the uit, asserting 
that the defendant deity held the land in mokurari tenure at an 
annual rent of Rupee r only. They also asserted that they—the 
sebaits—as devoted  Baishnabs, used: to beat kāo? and sing 
devotional songs before the plaintiff deity on sali arban days, 
for which they were properly remunerated: But as the sebait of 
the plaintiff deity ceased to give them remuneration and scolded 
them, they ceased to beat &Ao/ before the plaintiff deity from 
Jaistha, 1347. ` They denied that there ‘had been any” forfeiture of 
the tenure. $ 

The learned Munsiff found that the tenancy was of very long 
. Standing, but that no document was forthcoming to shew how ot 
when the grant to the defendant deity was made. He also found 
that there was no‘ evidence to shew whether the plaintiff deity or 
. the defendant deity first acquired interest in these lands. The 
only satisfactory -evidence regarding the conditiond of the tenàncy 
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was to be found in the settlement record. According to the settle- 
ment record, the defendant deity had Mokurari tenure right under 
the plaintiff in the lands in suit. The rent payable was shewn as 
Rupee r per annum,  There-was an entry in the settlement 
record to the effect that in addition to the payment ‘of rent A&Aol 
badya must be performed before the plaintiff deity in parva days. 
The learnéd Munsiff accepted the entry in the settlement record 
as correct. But he held further that in the absence of evidence 


to the contrary it must-be presumed that-the defendant deity 
' acquired his mokurari tenure after the plaintiff deity had acquired 


debuttar interest in the land, and that the sebait for the time being, 
who had granted the mokuyari tenure had no power to grant a 
permanent tenure except for legal-necessity. As there was no 
evidence of such legal necessity, the present sebait was entitled 
to avoid the tenure and resume possession of the suit lands, He 
accordingly decreed tbe suit with costs. . i 

The defendant deity appealed: and the -appeal was heard by 
the Subordinate Judge, First Court, Midnapore. The learned 
Subordinate Judge held that the plaintiff in his pleadings had not 


' made out a case that if the defendant deity held a mokurari tenure 


as stated inthe settlement record, then inasmuch as it was granted 
by a predecessor sebait without legal necessity, the present sebait 
was. entitled to avoid the tenure and resume possession of 


' the land. 


Consequently , the learned S iWordinnts Judge held that the 
learned Munsiff was wrong in decreeing the suit for the reasons 
given by him. Mr. Gupta for the appellant in second appeal did not 
challenge this part of the judgment of the Court of appeal below. ; 

The learned Subordinate Judge then found, in agreement -with 
the learned Munsiff,: that the entry in the settlement record was 
correct and that the rent payable for the tenure was Rupee 1 per 
annum together with service to the plaintiff deity. In other words 


- the defendant did not possess the lands in lieu of wages, but was 


a tenant liable to rent, and the rent consisted of services as well as 
money. He held further that “it is improbable that the grantor of 
the tenancy in suit intended that the land granted to the deity 
for its daily worship and maintenance would be resumable if the 
sebaits thereof madé default, in performing the service burdened 
with the estate.” 

The learned Subordinate Judge allowed the appeal with costs of 


~ both Courts and dismissed the suit. 


! The plaintiff deity has brought this second appeal. 


1 


Vor. 8] | : HIGH COURT. 


u 


Mr. Gupta for the “appellant Sontanded that hen a grant of. 
this nature is made, and the grantee is unwilling or unable to` 
perforni the service required of him, the grantor is entitled to 
resume the land ; and he relied for this proposition on the deci- 
sion of the Judicial Committee in Sir Raja Venkata Narasinha 
Appa Rao Bakadur Zamindar and another v. Sri Raja Sobhandri 
Appa Rao Bahadur Zamindar and others (1). 

- In'that case the proposition is-not stated in the form suggested 
-by Mr. Gupta. Actually the converse of the proposition is stated. 
Theit Lordships observed, “it is well settled that where lands 
are held upon such a grant as long asthe holders of those grants 
are willing and able to perform the services, the Zamindars have 
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no right to putan end to the tenure whether the services^are “ 


required or not". In my opinion it does-not follow from this 
that when the holders of the grant are unable or unwilling . to 
perform the services, the zemindar necessarily has. the right to 
put an end to the tenure. It seems to me that this must depend 
on the terms of the agreement made when- the grant was given 
It may be made a term of.the agreement that on failure to per- 
form the services the grantor shall be entitled to put an end to 
the tenure:; but unless this be made>a.term of the agreement, 
I do. not see why such a consequence: should follow. In thess 
cases, the services form part rent and mere failure to pay rent 
on demand does not ordinarily entail forfeiture of the tenancy. 
_ I think the learned Subordinate Judge was right in holding that 
it could not have been the intention of the grantor in the present 
case that the land would be resumable if the sebaits of the tenant 
deity failed to perform the services and that therefore this could 
not have been a term of the agreement. : 3 

In any-case there is no -evidence that it was a term ef the 
agreement, I hold therefore that the suit was rightly dismissed 
and I order that this appeal be dismissed with costs. 

Leave to appeal under clause i» of- the Letters Patent, prayed 

for, is. refused. 


$0 Tome Appeal dismissed. 
` Leave to appeal under_clause 15 of 
j ` Letters Patent refused. 


" 


(1) (1905) L. R. 33 I. A. 46. 
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Before Mr. Justice R, F. Lodge and. Mr. Justice Amin Ahmed. 


Cri. ATUL KRISHNA ROY 


ae * i . - 
‘ July, 7, IH. MANMOTHA NATH ROY.» . 


Execution— Compromise decree embodying the agreed scheme of division of 
debutier property and separate possession and realisation of vents by 
tach of the two shebaits, passed in a declaratory suit by one shabait— 
The Deity not made a party—Objection to execution by the other 

- shebait, if valid—Code of Civil Procedure (Act V of 1908),. sec- 
tion 47. - 

A and M the joint shebaits in respect of the debutter property submitted 
an agreed scheme of its division in two shares and of separate possession 
and realisation of rent by them separately and the Court passed a decree 
treating it asa compromise. Thereupon M applied for execution of the 
decree by appointment of a commissioner to demarcate the position of the 
partition wall to be erected and A filed objectjon under section 47 of the 

~ Civil Procedure Code that the decree being one for declaration and the Deity 
. being not made a party, the decree could not be executed : 


Held, that the objection should be ‘upheld as the decree passed ina 
declaratory suit cannot be enforced by execution proceedings. 


Vathilinga v. Theyagarajaswami (1) approved. ` 

Damodarbhat v. Bhogilal (a), Vythilinga Pandar Sannadhi v. The 
Board of Control Sri Thiagurajasmami Dwasthanam Tiruvarur (3) and 
Theyagarajaswami v, Balayee Ammal (4) dissented from. 


1 


Appeal by objector, . 
bs Petition of objection under section 47 ôf the Code of Civil 
Procedure. / 
The material facts will appear from the judgmept. 
Mr. Bhabanath Dutta for the Appellant. 
Mr. Sudhangsu Kumar Sen for the Respondent. 


C. Ae V. 


The following judgment was delivered. 


o *Appeal from Appellate Order No. 21 of 1947, against the order of 
E. B. H. Baker Esq., Additional District Judge, 1st Court, at Alipore, District 
24 Parganas dated the 8th January, 1947, affirming the order of J. C. 
Majumdar Esq., Subordinate Judge, 3rd Court, Alipore, dated the 1st of 
June, 1946. 


(1) A. I. R. (1936) Mad, 581. 
(a) (1899) 1. L. R. 24 Bom. 45. 
(3) (1931) 61 Mad, L- J. 904. 
(4) A. I. R. (1928) Mad, 61. 


Vor. 83] : HIGH COURT. 


. Lodge, J. :—This is an oppeal againstan order of the Addi- 
tional District Judge of - 24 Parganas dismissing an’ appeal against’ 
an objection under section 47 Civil Procedure Code. The- 


material facts briefly are as follows: The respondent in this 
appeal Manmatha Nath Roy instituted a suit in the Court of the 
third Subordinate Jadge, Alipore, praying for a declaration that 
certain properties were debutter properties and for a declaration 
that he was the shebait of those properties jointly with the pre- 
sent plaintiff Atul Krishna Roy, There was a further prayer that 
if the properties were held to be secular and not: debutter pro- 
perües the properties should be partitioned between the parties, 
It was held that the properties" were debutter properties, It was 
ultimatily held by this Court in appeal that- the present appellant 
and the present respondent were both shebaits of the debutter 
properties and the suit was remanded to the Court of first instance 
for the preparation of a scheme .of management. When the 
matter came again before the Court of first instance the present 


appellant and the present respondent submitted an -agreed scheme ` 


to the learned. Judge and that scheme was accepted’asa com- 
promise by the Court. According to that scheme, the present 
appellant and the present respondent should alternately perform 
the Sheba, Puja, etc. of the deity for one year. It was, also pro- 
vided that the property of the deity should be divided into two 
shares and that one of the brothers should have possession of 
one share as‘shebait and the other should have possession of the 
other share as shebait, that each of these brothers should sepa- 
rately enjoy possession of the property, should separately realise 
rent, separately pay municipal tax, separately let out the pro- 


perty if he thought fit and in fact should be ‘in absolute separate ' 


possession of his own share of the debutter- property. ` The present 
respondent Manmatha Nath Roy subsequently applied to the Court 
of first instance for execution of this decrée by the appointment 
of a Commissioner to demarcate-the line along which the wall 
partitioning the two shares of the property would be erected. 
The present appellant Atul Krishna Roy filed an objection under 
' Section 47 Civil Procedure Code. In his objection he contended 
that the decree beiüg merely a decree in a declaratory suit for 
framing a scheme should not be executed at all and secondly he 


contended that inasmuch the -deity was not represented in draw- 


ing up the scheme the scheme was not binding and could not 
be put into effect by the executing Court. This objection was 
disallowed by the learned Subordinate Judge. The present 
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appellant appealed arid the appeal was heard by the District Judge 


'ofa4 Parganas, The appeal was again disallowed and the pupo 


lant has now preferred a second appeal before us. 

- The material question for our consideration is whether a 
scheme drawn up in the circumstances in which the present 
scheme was drawn upcan be enforced by executing the decree. 
No Calcutta case has been placed before us. The appellant has 
relied upon the case of Vaithilinga v. Theyagarajaswami (1) ; on ` 
the other hand the respondent has relied -upon the cases of 
Damodarbhat v. Bhogilal (a) and Vaithilinga v. Theyagarajaswami 
(1) and Theyagarajaswami v. Bajayee ‘Ammal (3). In the two 
Madras cases relied upon by the learned Advocate for the res*' 
pondent Mr. Justice Cornish was a party to the decisions. Mr. 
Justice Cornish was also a party to the decision relied upon by 
the learned Advocate for the appellant. It seems, therefore, 
that the considered opinion in the Madras High Court has now 


, come round to the view that such a decree as that before us 


cannot be enforced by execution proceedings. We respectfully 
agree with the decision in the case of Vathilinga v. Theyagarafa- 
swami (1), and we are of opinion that the objection to execution’ 
should have been sustained. 

In this view the appeal must be allowed. The appeal is 
therefore allowed with costs, "The decisions of the Courts below 
are set aside and the objection under section 47 Civil Procedure 
Code is allowed. 4 ' ad 
8. C. Appeal allowed. 
* The order of the Courts below set aside, 

The objection under section 47 allowed, 


(1) A. I. R. (1936) Mad. 581. 
(a) (1899) I. L, R. 24 Bom. 45. 
(3) A. I. R. (1928) Mad. 61. 


Vou 83, sige aa eee: 
"CIVIL REVISION. ^^ 


Bore Mr. Justice R. C. Mitter and Mr. Justice 
i W., Me C. Sharpe, 


- PASHUPATI- ROY AND OTHERS 


f v. 2 
THE PROVINCE OF BENGAL.* 


.. Compensation —Amard-— Land, Acquisition — Defence of India Act (XXXV of . 


1939), section 19—Defence of India Rules, rule 75(4), 9g6——Land Acqui- 
sition Act (1 of 1694), section 23, sub-sections 1, 2—Apportionment and 
not the amount of compensation challenged by landlord—Scope of 
reference to arbitration, tf limited only fo apportionment between land- 
lord and tenant—Arbitrator appointed under section 19 of the Defence of 
India Act, tf has jurisdiction to entertain a reference to arbitration for 
apportionment of compensation offered by Collector, between landlords and 
tenants—Government of India Act, 1935 (26 Geo. V Ch. 2), section 299 
sub-sections I, 2, if requires separate interests to be valued separately— 
Different interest-holders agreeing to the Collector ` apportioning the 
amouni—Such apportionment, if binding on the parties, A sc 


i‘ The Jandlords made an application to the Collector under Ais 75(A) 
> (erroneously- referred to as rule 96) on the grounds inter alia of insufficiency 
.of the compensation awarded and of improper apportionment of the same to 

.them and in the prayer portion they prayed that the matter be sent “to the 
Special Land Acquisition Judge, 24-Parganas, Alipore, for arbitration with 

- regard to apportionment and to stop payment to the said (tenants) till the 

X final disposal of the casa.” 


Held, that the scope of efsténce to arbitration was apportionment of, 


“thie total compensation batween the landlords and the tenants as the landlords 
in the statement -of claim before the arbitrator accepted the total amount 
- fixed by the Collector. i -> 


T The- arbitrator appointed under clause (b) of seotion 19 of the Defence of 


India Act has the jurisdiction to determine the amount ` of compensation in a ' 


, dispute only between the Central Government on the one part and the person 
- whosa property is acquired on the other and not in-a dispute regarding com- 
pensation awarded by the acquiring authority in which the.Central Govern- 
ment is not interested ; hence the District Judge was right in holding that the 

reference being only with regard to apportionment of compensatioa between 
- tlie landlord and tenant he had no jurisdiction to entertain it asan arbitrator 
-appointed under section 19(b) of the Defence of India Act, 


, The sub-sections of ‘section 299 of the Government of India Aot do, not 
-require that separate interests are to be valued separately and the amount of 
compensatiba divided and paid to the respective parties separately, 

*Givil Rule (Revisioa) No. 9 of 1947 against the order of the Arbitrator 
appointed tinder the Defence of India. Act, the District Judge of 24-Parganas; 

- dated the s7th-August, 1946 made in L.-A, Case No. 31 of 1946, 
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In the case of requisition of acquisition under the Defence of India 
Rules the Collector has not to value the separate interests in the _ property. 
separately Or-to apportion the amount between the holders of different 
interests in the property but to assess one single: amount as compensation for 
the property requisitioned or acquired. In case however the persons holding 
different interests in thé property appear before the Collector and agree to the 
Collector apportioning the amount as between thém and accept the respective 
sams thus apportioned, it would be a valid and binding E peni ment 


Petition by the Landlords. 


- "Petition for revision under section’ 115 of the? Codec of Civil 
Procedure. ` ` : 


.'The material ins will appear des the ERER ae 
Messrs. Sudhangsu Kumar. Sen and Amarendra Nath Gupta for 


‘the Petitioners. 


Mr. Ramaprosad Mookerjee for the Opposite Patty. 


` The judgment of the "Court was as follows : . 

Mitter, J.:—An area of land recorded in Settlement “Dags 
Nos. &t9 and 521 of Mouza Bhatpara in 24-Parganas was acquired 
under rule 7 5(A) of the Defence of India Rules. Those lands were 
tenanted lands. The landlords are the petitioners before us and 
the tenants are Srijib Bhattacharjee and-others. The Collector 
assessed the-total compensation of the land ‘so acquired at the 
figure of Rs. 16,886-11-7 pies. He proposed to give out of this - 
amount Rs. 10,845-8-0 to the tenants and Rs. 41-3-7 pies to the 
landlords. "The landlords took up the position that the amount 
awarded ` “to- them out of the total compensation was not adequate 
compensation for their interest. They accordingly applied to the 
‘Collector to send the matter for arbitration. The material portions 
of their application to the Collector are as follows :—After giving 
the number of the- land in acquisition case they say :—"'In the 
matter of an application for apportionment of’ compensation", . 
-Then in para r.they say that as award under section 19 of the 
Defence of Índia Act read with rule 96 of the Defence of India 
“Rufes [the reference to` rule :96 is obviously a mistake ; it ought 
to be rule 75(A)] was made with regard to the above plots Nos. 519 
and sar in which a sum of Rs. 10,845- 8-0 was awarded to tenanta 
‘Srijib Bhattacharjee and others of Bhatpara, It does not mention 
in ‘the body of the petition what is the actual amount awarded 
to them. Then the grounds are set out. In the first gtound it -is 


-stated that the tenants hold the land as sthitiban raiyats as recorded 


inthe Khatian paying nominal rent to the landlords.’ In grouads 
No. (b) the same’ fact -is repeated; namely, that the tenants were 


4 


Vor: 84.] . ." BIGHTCOURT. i : 


paying dctntoal rent, that the reason is given why nominal rent is still 
being realised from .them at the date of the acquisition. Then in 
ground No. (c) the mode of compensation as made by the Collector 
is .Set out. It is stated there that the Collector capitalised the 
existing rent at 20 years purchase but that was quite unjustifiable 
inasmuch as the rent was abnormally low. Then in paragraph (d) 
they set out that on a comparative standard of the prevailing rate 
of rent with regard to contiguous plots and with regard to the 
present enhanced market value of land, the Collector ought to have 
made an apportionment of compensation on the basis of a/sths ratio 
to the landlords and 3/sths ratio to the tenants. Clause (e) deals 
‘with a claim for statutory allowance at 1s per cent. which is 
admittedly not admissible in an acquisition under section 19 of 
the Defence of India Act inasmuch as only sub-section 1 of 
„section 23 and not the other sub-section, namely, sub-section 2 of 
' the Land Acquisition Act is referred to in that section for the 
purpose of determining the amount of compensation. The prayer 
is: “Under the circumstances’ your petitioners pray that your 
Honour will be pleased to send the matter to the Special Land 
Acquisition Judge, 24-Parganas, Alipore, for arbitration with regard 
to apportionment and to stop payment to the said ‘Srijib Bhatta- 
_ charjee and others ‘ull the final disposal of the case", The Collector 


sent this petition together with the valuation sheet to the District, 


Judge of 24-Parganas who had been nominated to be an arbitrator 
to arbitrate on matters mentióned in section r9 of the. Defence of 
India Act. The petitioners before us filed a statement of claim 
, before the District Jadge. There also they accepted the’ total 
amount fixed by -the Collector to be fair. but they stated that out 
of that sum they are entitled to get more and the tenant less. In 
view of these facts we hold that the scope ‘of the reference to 
arbitration was apportionment of the total amount of compensation, 
namely, compensation for the property paid, between the petitioners 
and their tenants. The learned District Judge has said: so and 
we agree with him. The question therefore that arises is whether 
seeing that the acquisition was not under the Land -Acquisition Act 
but under the provisions of the Defence of India Act, the learned 
District Judge as arbitrator appointed under section 19 of the 
"Defence of India Act kad jurisdiction to enteriain the reference 
which ‘was a reference asking the arbitrator to apportion the 
: coinpensation offered by the Collector between them, the landlords, 
and -their tenants, namely, Srijib Bhattacharjee ‘and others, The 
learnéd- District Judge has held that he bas -no jurisdiction to 
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entertain that reference because under the Defence of India Act 
the arbitrator has not been given the power to entertain cases of 
appointment between persons having different interests in the 
property acquired under the Defence of India Rules. The question 
in our opinion, depends solely upon the interpretation of section 19 
of the Defence of India Act. The rules may be utiljsed as giving 
an indication but it would not be right:to proceed upon the rules 


‘themselves apart from the statutory provisions of section r9 of the 


Act. We therefore propose to deal with section 1g of the Act only. 
The relevant portions of that section are as follows : 

“Where by or under any rule made under this Act any action is 
taken of the nature described in sub-section (2) of section 299 ' of 
the- Government of India Act, 1935, there shall be paid compen- 
sation, the amount of which shall be determined in the manner, and 


‘in accordance with the principles, hereinafter set out, that is 


to say: f 
(a) Where the amount P compensation can be fixed by agree- 


.ment, it shall be paid in accordance with such agreement. 


(b) Where no such agreement can be reached, the Central 
Government shall appoint as arbitrator a person qualified under ` 


-sub- section (3) of section 229 of the above- mentioned Act for 


appointment as a Judge of a High Court. ; 
(c) The Central Government may, in any particular case, nomi- 


-nate a person having expert knowledge as to the nature of the 
.property acquired, to......... XE 


(d) At the commencement of the proceedings before -the' arbi- 
trator, the Central Government and the person to be compensated 


. shall state that what in their respeclive opinioni is.a fair-amount of 


compensation. - 

(e) The arbitrator in making his award shall have Tegard to the 
provisions of ‘sub-section (r) of section (t) of section 23 of the 
Land d in “Act, r834, so far as the same can be made 

» 


applicable........«...". 
Section 299 ; of the Government of India Act says, "(r) No. 


person shall be deprived ‘of his property in British India save by 


authority of Law". That sub-section has been complied with 
because requisitions or acquisitions under the Defence of India 
Rules are made by the authority of law, namely, of the Defence of 


„India Act. The second sub-section of section 299 of Government 


of India Act enacts that “neither the Federal Legislature nor a 


„Provincial Legislature shall have power to mike any law authorising 


the compulsory acquisition for public Purposes of any land, or any 
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~ commercial or industrial undertaking. or any interest in, or in any 
: Company owning, any commercial or industrial undertaking unless 
the law provides for the payment of compensation for the property 
acquired and either fixes the amount of the compensation, or 
specifies the principles on which, and the manner in which, it is 
to be determined." Section fo refers to sub-section (2) of section 299 


of the Government of India Act and in conformity with the - 


provisions of that sub-section of the Government of India Act 
specifes the principles on which and the manner in which the 
compensation for the property to be acquired is to be assessed. It 
does not contemplate cases where the property acquired is held 
: in several interests by different sets of persons. The Government 
of India Act does not require that separate interests are to'be 
valued separately and the amount of compensation divided and 
paid to the respective parties separately, it only contemplates that 
compensation for the propertyis to be paid and.the Act which 
authorises the acquisition must either fix the compensation for the 
property, that is to-say, of all the interests taken together or lay 
down the principles on which compensation for the property is 
to be determined, . This is made quite clear in the Defence of India 
Act itself, for, it says that the amount of the compensation,— 
obviously meaning thereby, of the property acquired,—shall be 
determined in the manner and in actordance with the principles 
laid down in the Section. The first is that if there is an agreement 
as to the -amount of compensation between the representative of 
the Government and the owners and persons having interest in the 
property, the amourit of compensation should be paid in accordance 
with that agreement. Where, however, no such agreement is 
reached, the amount of compensation of the property acquired shall 
be determined by an arbitrator having the qualifications of a Judge 
of a High Court to -be appointed by the Central Government. 
Clause (d) indicates also that the Legislature contemplates a dispute 
88 to. the amount of compensation between Central Government 
on the one part and the person to be compensated on the other. 
Where there is no dispute as to the total amount of compensation 
offered by the Central Government or its representatives, but the 
dispute is amongst the persons having different interests in tho 
. property, the Central Government would not come into the picture. 
at all. Clause (4) would have been inappropriate if à case of 
apportionment was. intended to be also the subject-matter’ of 
arbitration by an urbitrator appointed under clause (b) of that 
section. Clause (e) says that the provisions of section a3(t) of 
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Civit the Land Acquisition Act may only be utilised for the purposes of 


1948. assessing the compensation of the, property. Having regard to 
Pashupati Roy these provisions our view is tbat the arbitrator appointed under 


Ve : : i IE 
UR HT clause (b) of section 19 of the Defence of India Act has the juris 


Bengal, diction to determine the amount of compensation in a dispute 

Mitter, g. between the Central Government on thè one pårt and the person 
F. ü 2 f 

— - whose property is acquired on the other. A dispute regarding 


compensation awarded by the acquiring authority in which the 
Central Government is not interested is, in our opinion a dispute 
which does not come within the scope of arbitration by an arbitrator 
appointed under section 1¢(b) of the Defence of India Act. We 
therefore hold that the District Judge was right in holding that the 
reference being‘only with regard to apportionment of compensation 
between the landlord and’ the tenant, he had no-jurisdiction to 
entertain it as an arbitrator appointed under that provision of: 
gection 19 of the Defence of India Act. . 

In view of the observations which we have made the Collector 
ought not to have divided the amount of compensation as he did 
in this case between the landlords and.the tenants. That is prob- 
ably the reason which led the petitioners before us to ask for a 
reference in the form they have done. We may point out that 
in the case of requisition or acquisition under the Defence of 
India Rules what the Collector has to do is not to value the separate 
interests in the property separately but to assess one single amount 
as compensation for the property requisitioned or acquired. It is 
not his business to apportion the amount between the bolders of 
different interests in the property. In view of this fact we think 
that the Government appearing through the Senior Government 
Pleader before us ought not to be awarded costs of this Rule. 
The learned District Judge has directed each party to bear his 
respective costs and we think it would be fair if we direct each party 
to bear his respective costs in this Rule also. , 

These observations do not apply where the persons holding 
different interests in the property appear before the Collector and 
& ge agree, all of them, to the Collector apportioning the amount as 

between thení and accept the amounts fixed by him on apportion-. 
^ ment. 
The Rule is disposed of accordingly. ! 
Sharpe, J. :—I agree. : 2 
S. C i ' Rule discharged. | 
í Order of the District Judge affirmed. 


D 


1 





5 - 3 c - 


Vor. 85.] : l HIGH COURT. 
APPELLATE CIVIL.. 


. Before the Hon'ble Mr. Justia. R. C. Pre l 
o `- Hon'ble Mr. Justice W. Mc C Sharpe. 


— KARNANI INDUSTRIAL BANK LTD, 
: Í i . , 29. = 7 
-PROVINCE OF BENGAL AND orümns.* 


Lease—Brickfield —Lessee to keep the roads, bridges eic in good repair and 
not to sublet—In default, termination of lease and re-entry by lessor— 
Lease for 10 years from agth February—Delivery of possession to. lessor 
after expiry of period and three month's grace thereafter allowed for 
removing lesses’s goods—Tenancy year of 24th-February to 23rd February 
next year: changed to financial year of rst April to. gist March next 
year and excess payment for this change accepted by: lessor—Payment 
in 1937 till gist March 1938 accepted by lessor—Correspondence by 
lessee with lessor upto 14th September, 1938, for renewal of lease witk- 
out success—Subletting by lessee - meantime and no delivery within the 
time allowed by lessor—Suit for ejectment and. permanent injunction 

" restraining lessee from removing his Sorfeited goods—Leass, when 
terminated—Nature of lessee’s possession thereafter—Receipt contain- 
‘ing the words “received without prejudice’ —Counterfoil, if can be 


received in evidence—Entry in Cash Book kept in regular course. of. 


business containing the’ number of receipt—Presumption that the 
receipt was granted, if can be made—Transfer of Property Act (IV of 
1882), section 116, “holding over" requisites for—Acceptance of rent 

long before the expiry of lease, if raises a presumption of assent 
“by lessor—Such acceptance, if conclusive proof—-Forfeiture clause— 
“Other materials’, meaning of—Suit for sjectment and khas posses- 
sion on the basis of a lease containing forfeiture clausss—Relisf for 
declaration of title, if^ essential—Conditions in: para 1 part III, if 
penal—Indian Contract Act (IX of 1872), section 74—Permanent 
injunction, where granted —Granting a period r grace, i amounts to 
waiver of. Jorjoiture, 


Under a registered lease for a period of ten years from e February, ` 


: 1938, granted by P to K, K was prohibited from subletting the brickfield etc. 
.. add was enjoined to maintain the roads, bridges etc. in good repair and 
- working ‘order to the satisfaction of P's s Engineor,. falling which P's 

. *Appeal from Original Decree No. 117 of- 1042, agat. the judgment.and 
decree of Shahabuddin Ahmed, Esq, Subordinate Judge, 3rd Court of Zillah 
24 Parganas, dated 24th November, 1941,- with Cross Objection preferred 

, under/Order.41 Rule a2 of the Code -of Civil Procedure on the in Jane, 
11942, by the. propaee of Bengal. -~ 
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special right of re-entry was reserved in addition to his general right of 
re-entry for breach Or non-observance of covenants in Parts I and If of the 
Schedule which was partially modified later allowing Ka grace of 3 months 
for removal of K's materials after termination of lease after which all 
materials wer& to be forfeited to P. In 1929 P accepted extra payment by 
K and changed the year of the tenancy to coincide itewith financial year 1. e. 
from 1st April to 31st March next year and the last payment "received with- 
out prejudice" was in 1937 for the period upto 1938. K wrote latters to P 
before expiry of the lease for renewal of the lease and receiving no reply, 
did not deliver possession to F’s engineer on the belief that silence meant 
assent. In the letter dated rzth-September, 1938, K was refused renewal of 
the lease and was granted time till 20th September, 1938, to remove and 
vacate and deliver possession, Thereafter P filed a suit alleging that K sublet 
the brickfield, caused damage to it, did not maintain the roads, bridges etc. in 
proper repair, refused to deliver possession on expiration of lease- and did 
not remove his materials even after'three months of expiration of lease : 


Paragraph 11 of Part 1 of the schedule provided :—That the lessee 
“shall before the expiration or prior termination of the lease hereby granted: 
remove his boilers, engines, brick-kilns, railway and tram lines; bricks, 
toolsand plantand all other materials "whatever and yield up the said 


- demised premises unto the Secretary of State and that those bricks, tools, 


and plant and other materials that shall not be removed before such ex- 


piration or prior termination shall become the property of the Secretary of 
State.” s = 


It was modified by paragraph 1 of Part II] which provided that 
“the lessee shall be at liberty to keep on the said premises hereby demised 
for three months after the expiration or prior termination of the term of 
this lease by bricks, boilers, engines, trucks, kilns, railway and tramlines 
and all other material whatsoever as may have been manufactured by him 


' in the premises in accordance with the conditions of these presents, but 
, any bricks and other materials left-in contravention of this condition shall 


beoome me absolute property of the Secretary of State without payment," 


Held, that alteration of a material term of a registered lease can not 
be effected without registration, that from the corespondence it was quite 
clear that both parties believed and accepted the position that the lease 
terminated by efflux of time on 23rd February, 1938, which was the correct 
position, that the possession was plainly not only without consent of but 
against the express desire of the lessor, that the entry in the Cash Book of 
the lesscr that the amount was “received without prejudice’ can not be 
admitted-in evidence to the detriment of the lessor that though the prayer 
for taking in evidence of the counterfoil of the receipt for rent paid in 1937 
upto March 1938 is refused yet there are sufficient materials on which to 
hold that the fact of receipt “without prejudice" of the amount of Rs. 6000 
was communicated to the lessee. : s 


Where the number of the receipt alleged to have been granted appears 
in the Cash Book kept in the regular course of business, there is a strong 
presumption that a receipt bearing that number was fficlally granted. 
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The entry showing receipt of.rent being inadmissible in evidence there 


is no p-oof that Rs 6000 was accepted asrent, It follows therefore that — 


the facts necessary to constitute “holding cver" according to section 116 


of the transfer of Property Act have not been established, and as, the lease ; 


validly terminated by efflux of time on 23rd February, 1931, the plaintifs 
prayer for ejectment, khas possession and for mesne profits must be 
allowed; - - -> 

.The.u.e of the words ‘“‘otherwisa asserts" and. the acceptance 
of rent, as in the present case, long before the’ expiry of the: lease 
raise only ‘a rebuttable presumption of assent by lessor ; as the lessee 


clearly remained in possession against the will of the lessor and as . 
therent, if at all accepted, was accepted long before the determination. 


of thelease, it would be unreasonable to suppose that such acceptance 
was conclusive proof of- assent to lessee’s continuing in possession and 
that it would be open to the: lessor to show that in fact there was no 
assent, ge F s 

- The words ‘pricks and other materials” in‘the latter part of paragraph t 
of. Part III, which might be left in contravention of the contract for 


removal within the stated period of 3 months, include all the items men- , 


tioned in the first part of that paragraph. In this view of the matter, 
_ there can bs no doubt that the ] bricks and kilns : as well.asall other items 
specifically mentioned in paragraph 1 of’ part it which might have been, but 
were not; rómoved in accordance with these provisions, became the absolute 
property of the Secretary of State The words “other~ materials” in. the 


latter part of paragraph 1 of part III include the toolg and plant of Pug -- 
- mills, but even if this be notso, these items would be forfeited under. 


paragraph. 11 of part I, since paragraph I of part III of the -conditions makes 
no specific. reference to them, Us 


,The provisions as to forfeiture - and the. modifications introduced by 
paragraph of part Ill of the conditions was liberal and .do not constitute 
a penal contract contemplated by section 74 of the Indian Contract Act. 


In the present suitas framed it was not essential for the plaintiff ta 


ask: for a declaration of title and recovery of possession of specific items of 
property. Because such property as has been forfeited will remain on the 


land and when the plaintiff obtains possession, "he. will; at the same time, . 


recover possession thereof. 


V 


_ Fahar Lai v Nanda Lal O] and Davenport v Davengort (a) discussed. - 


zl 


; The action “of the plaintiff i in. 1, allowing the defendaxit. time as a matter 
" grace till „30th September, 1938, to remove his property will not at all affect 


~ the matter or can ‘not in any way amount to walvér The plaintiff is, therefore, ` 


entitled to ihe bricks, kilns, Pug mills, “tools and plant etc. Which 
were ‘left on ‘the brickfields by the defendant after the goth: Septem- 
> ber, bad : ; a : : i 


wayt C. W. N. 345- i 
- (a, (1849) 7 Hare s Rep. 217. Doo 75 
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, Apa by defendant and cross-objection by plaintiff, 


- Suit for ejectment, mesne profit and dH and” for per^ ' 
manent injunction. 74 ( 


The material facts aré stated as above: 


Dr. N. C. Sen Gupta and Messrs. Apurba lama Mukherjee, 
Provash Chandra Basu and Bejoy Kumar Bhose for the Appellant. 


. Messrs. Ramaprosad Mookerjee, Surajit Chandra Lahiri ut 
, fajneswar Mazumdar for the Respondent. k E 


'The following judgments were delivered. 


Sharpe, J e ¿—This appeal arises out of dade brought by 
the plaintiff, the Province of Bengal, for ejectment of the defen- 
dants from a property known as the. Akra Brick-field in the 24 
Parganas district, for mesne profits and for a permanent injunc- 
.tion re&training the defendants from removing bricks, coal, tools 
and plant specified in schedule C to the plaint. 

The Brick-field was. leased to the -Karnani Industrial Bank 
Ltd., defendant No. r. by a registered . Indenture, Ex. 3 dated: 
17th February, 1928. o The lease was for a term of 1o years from. 
24th February, 1928, and the rent reserved was Ra. 6000 per... 
annum payable in advance. Tne property was leased specifically 
for use:as a Brick-field or Brick Factory, and the ‘lessee was pro- 
hibited from assigning Or sub-letting the - premises or any part 
thereof without ‘the consent previously obtained of the Secretary 
of State except in the case of a limited company. The demised 
property included certain. buildings, roads, bridges, embankments 
and sluices and one of the conditions to be observed by the 
lessee was that he should at his own cost maintain the buildings, ` 
roads, bridges etc. ina state .of repair and working order, to the 
satisfaction of the- Executive Englneer, Second Calcutta Division, 
and in case of failure to do 80, the Secretary of State would have: 
a right .of re-entry, without ‘prejudice “to the general right of 
re-entry contained in the lease on account of any breach or 


^ non-observance ofany of the covenants ‘contained in Parts I and 


` II of the schedule. The lease contained a general provision that. 
_ the lessee would at the expiration or sooner determination of the. 
term of the lease.yield up the demised premises in as good con-. 
dition as at the date of the lease, reasonable wear and tear, 
and damage by cyclones storm floods etc. alone excepted. At 
the time of execution of the lease, the lessee purchased from 
the lessor for Rs. 50,000 all the boilers, engines, trucks, kilns, 
railway and tramway lines, and all other moveable property 
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plant and machinery in the demised premises, and one- of the 
“conditions imposed ‘on the lessée by paragraph Ir of Part I of 
the’ schedule was that he “ghall before the expiration’ or prior 
termination of the lease hereby granted remove his boilers; 
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engines, bricks, . kilns, railway and tramway lines,’ bricks, tools Province of Bengal; ' 


and plant and all other materials whatsoever and yield up the ^ 


said demised premises unto the Secretary- of State and'that those 
- bricks, tools and plant and other materials that shall not bə 


removed before such expiration or- prior termination shall become _ 
the property of the Secretary of State.” This condition was' 


however modified by' condition 1 of Part III of the schedule 


which provided that “the lessee - shall be at liberty to keep on. 


the said premises hereby demised for three months after the 
| expiration or prior termination of the term of: this lease -any 
bricks, .boilers, engines trucks, kilns, railway and tram'lines and 
` all other material - whatsoever as may "havebeen manufactured by 
him in the premises in accordance with the conditions. of these 
. présents, "but any bricks and other materials left in contravention 
to this condition shall become thé absolute property of the Secre- 
tary of State without paynent." 

. According to the case disclosed in the plaint, the deféndant 
No. 1 in contravention of the terms of: the lease, sub-let’ the Brick- 


field to’ defendants 2-18 and’ the defendant No. 1r and: the other. 


defendants caused serious damage to, the "Brick-fiéld „in general,’ 
and failed to maintain the embankments, sluices, roads etc, in 
proper repair, resulting in a total loss, specified ‘in schedule B, 
amounting to Rs. 16,840,: It was further alleged- that on the 
termination of the lease by efflux of time, the deféndant No, 1 
refused to deliver possession and? that the defendants- had not 
removed the bricks, Pug Mills and other materials specified in 


schedule C within 3 months’ from the termination of the lease,- 


Consequently the plaintiff asked for the following reliefs : 

(a). A decree for ejectment and khas porterio against all- he 
defendants. aise 

(by Damages of Rs. 4000 p the period between: the esiutde 
tion of thé lease and the institution of the suit on 18th November, 
1939. and mesng profite ‘for the subsequent period --~ 

«(ey A ‘decree for -Rs. 7640 for damages a8 SRM in- 
schedule B.. f 
.. (d) A decree for permanent iiic ‘restraints the defen- 


dants, from removing or otherwisé disposing c of the articles i in accor» . 


dance with paragraph 10 of the plaint, Pie Sis Reo. bon 
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The suit was contested by defendants 1-17. .Tbeir main defen- 
ces were that the suit was bad for misjoinder of parties and causes 
of action, that it was barred by Principles of estoppel waiver and 
acquiescence, that íhe lease was governed by the Bengal Tenancy 
Act and not the Transfer of Property Act, that the defendant No. x 
had acquired a permanent tenancy right, that even if the tenancy 
was governed by the Transfer of Property Act, defendant No. 1 
hell over with the consent ofthe plaintiff and the lease had not 
been validly terminated, that no damage had been caused to the | 
Brick-field, that the embankments, sluices, roads etc. were kept 
in as good a state of repair as possible, that -the defendants were 
not required to remove bricks, Pug Mills etc. that the said terms 
were illegal and penal and the plaintiff wis not entitled to forfeit 
ther, that the prayer for injunction was inappropriate and could 
not be granted without a prayer for possession, and consequently 
that the plaintiff was not entitled to any relizf. 

On the pleadings, the following issues were framed : i 

1. Is the suit barred for misjoinder of parties and causes of 
action ? 

2. Is the suit barred by the principl:s of estoppel, waiver and 
acquiescence ? k i 

.$. Is the tenancy of the disputed land ' under the plaintiff . 
governed by the Bengal Tenancy Act or by ‘the Transfer of 
Property Act? Has ;the lease of the defendant been validly 
terminated and was he entitled to a notice under section 106 of, 
the Tran:fer of Property Act ? 

4. Isthe covenant mentioned in para (b) of the plaint penal 
and: enforceable in law? Is the. defendant No. r entitled to 
remove the Pug Mills, Kilns, Bricks.etc. from the field in dispute ? _ 
Is the plaintiff entitled to an injunction restraining the defendant 
No. r from removing these properties in the absence of a 
~ prayer for declaration of title to and for possession of the said 

properties 2 3 
5. Is the plaintiff entitled to damages? If so, how much ? 
Was any injury caused to-the plaintiff by the defendant No. 1? Is 
the, defendant No. r responsible for damages, if any, caused by 
the defendant Nos. 2—17? Is it possible to estimate separately . 
the damages after the institution of the suit and before the suit? - 
- If not, can the plaintiff get any relief ? 
. 6,: To what relief, if any, is the plaintiff entitled ? 
. The first two issues were answered in the negative by the 
' learned Subordinate Judge and as the correctness of those decisions, 
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` has not been ‘assailed at the Bang of arguit, we need. only say 
that we agree with his-decision of them. 
The main issue in the suit is No. 3. In answering that issue 


‘the learned Subordinate Judge held that the lease in question was 


governed by the Transfer cf Property Act and that the Bengal 


“Tenancy Act had no application to it. This part of his decision 
was not questioned before us, and the argument advanced were i 


. directed towards refusing his decision that there was no bolding 


over by the lessee in this case with the assent of tbe landl.rd, that 
the defendants were not therefore entitled to ‘any notice under 
Section 106 of the Transfer of Property Act and that consequently 
the lease had -validly terminated on 23rd February, 1938 by 


` efflux of time. In order to appreciate his decision on these 


questions, it will be Hesirable at this stage to state some ferther 
facts. i 

As already mentioned, the PN was for a period of ten years 
from z4th February, 1928 and the annual rent payable in advance 
was Rs. 6090. Rent was duly paid for the first year in February, 
1928 and for some reason, which is not material, rent was paid in 
February, 1928- for the period 17th February, 1929 to 31st March, 
1930 a sum of Rs. 67:4-4-9. Rent for subsequent years was paid 
at the rate of Rs. 6coo up to the 31st March of each year. The 
last payment was made in April, 1937, a sum of Rs. 6000. The 
entry in the case book under the head "From whom received" 


' was to the following effect : 


“Received without prejudice. from the Karnani Industrial Bank 


` Ltd. on account of yearly rent- of. Akra Back-Field for the year 


ending 31st March, 1938.” 

On. the basis of these facts, it was contended by the defendants 
that rent. had been accepted by the plaintiff for a period af.er the 
termination of the lease which was to-expire on 23rd February, 
1938 and ag they had remained in possession, there was “holding 
over” as contemplated by section 116 of the” Transfer -of Property 
Act and, consequently, the lease could be terminated only by 
service of a notice in accordance with the provisions of section 106 


. of that Act. The learned Subordinate Judge after reviewing the 


evidence relating to the payment of rent held that there had been 


„no assent on the part of the plaintiff to the defendant's continuing 


in possession. In his view both the parties "were totally forgetful 
of the fact that the lease was to terminate on 23rd February, 1938 
when the payment (in April, 1937) was made and the acceptance of 
the rent under these circumstances by the plaintiff did not, there 
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.fore-amount to an assent as contemplated by section 116 of the 
Transfer of Property Act.” In his opinion it was permissible, for 
thé: plaintiff to show that the rent for the period after lease had 
terminated was accepted due to ignorance in order to rebut the pre- .. 
sumption of assent which such payment might. otherwise have 
_ justified. H> held that this was in fact the ‘real position and. in 
` consequence that there was no “holding over” so that the defen- 
dants were not entitled to any notice under section 106 as claimed 
by. them. It is this conclusion on law and facts which has ae 
mainly criticised by the appellant before us. | i 
The 4th issue was decided against the plaintif, and there i isa 
cross-objection in regard to his decision on the question involved. 
The main relief in relation to which this issue was framed was’ 
the prayer for permanent. injunction. The. learned Subordinate 
Judge held that this relief could not be granted, since there was 


_ no prayer for recovery of possession of the property which the 


plaintiff sought to .restrain the defendants from removing. Apart. 


~ -from that aspect of the matter, he was further of opinion that, on a 


, Construction of the relevant terms of the lease, viz. the forfeiture 


clause contained in para 11 of Patt I as modified by para 1 of 
Part III of the conditions. quoted above the words “other materials” 

` did not mean any materials other than the things which might have 
been manufactured on the land and did not include any meee 
used for such manufacturing purposes. - 

' Issue No. 5 was answered partly in favour of the plaintif-and 
partly in favour of the defendaats. “The prayer for damages of the 
nature and amount specified in schedule B was refused, mainly 
on the ground that the evidence was not sufficient to establish 
the amount of the damage, and that the plaintiffs right to recover 
-damage under the lease did not arise until the necessary répairs 
had been executed by: the plaintiff and could not be based, as in 
.the plaint, onan estimate of their probable cost. The plaintiff 
„preferred a cross-objection in regard to this portion of the decision 
“but at the time of argument it was frankly conceded by the learned 
Government Pleader that this claim could not be substantiated on- 
the evidence which had been adduced. The other portion of the 


2i claim for damages or mesne profits was allowed, viz. for the period 


between the expiration of the lease on 23rd February, 1938, up to 


“the date of the institution of the suit on 18th November, 1938, 


an amount of Rs. 4000 based on the annual rent of Rs. 6000 -and 
mesne profits for the period between the date of institution and the 
date of his being put into IECUR. an amount which it was 


t 
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directed should be determined by a commissioner to be- appointed Cir. 
inthat behalf, ` ox E 1948. 

In the result, therefore, the learned Subordinate Judge gave Kamani Industria! 
the plaintiff a decree for ejectment of the defendants from the suit Banke Ltd. 
property and for khas possession and mesne profits but dismissed Province of Bengal. 
the prayers for damages and for permanent injunction. He also Sharpe, 5. 


disallowed the plaintils claim that the Kilns, Pug Mills, Bricks etc. 
remaining in the demised premises had been forfeited to Govern- 
ment under the terms of the lease on the expiry of 3 months from 
the date of its termination, or by the expiry of 30th September, 
1938 to which date the period of removal was extended às a matter 
of grace, and allowed the ‘defendants 3 months time to remove 
; their belongings from the Brick-fields, including Kilns, Pug Mills, 
"Bricks etc. : Defendant No. r has now appealed against the decree 
. for ejectment, khas possession and mesne. profits whilst the plaintiff 
respondent has filed cross-objections against that part of the decree 
Which dismissed the claim for damages and permanent injunction 
and allowed the defendants time for removal of their belongings. 

As already stated, the arguments advanced, -on behalf of the 
appellant defendant No. r of the lower Court, were directed mainly 
against the decision of that Court that there was no “holding over” 
80 as to require the service of notice on the défendants under 
thé provisions of section 106 of the Transfer of Property Act for 
valid termination of the lease.” The arguments were divided into 
three branches, which were that the decision of the Subordinate 
judge was erroneous because (1) it was based on a case which 
has not been advanced by either of the parties, (2) “holding 

_over” was established both by the evidence and the admission 

of the plaintiff, and (3) the view that acceptance often raised 

only-a rebuttable presumption of assent was an incorrect inter- 

pretation of section" i16 and of the law in India applicable to 

the question, We propose to deal with the first two contentions 

jointly, ^ . T NA f 

The case for the plaintiff, as disclosed in the plaint, was 

briefly that the defendant No. 1 had: taken lease of the Akra ` 
Brick-field’ for a period of 10 years commencing from 24th 

February, 1928, at an annual rent of Ns. 6000, that when. the 

lease-terminated by efflux of time the plaintiffs officer demanded 

vacant possession which was refused and that the cause of ‘action 

had-arisen on the termination of the lease in Fébruary 1938. 

No reference was made to and no explanation was given for 
the fact that rent, ‘after the first year’s payment, was paid annually 
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up to 31st March of each year. In bis written statement, defen. 
dant No. r apart from asserting that the plaintiff was entitled to 
no relief, did not dispute the facts already stated, but in paras 
graph r4, claimed that if the tenancy was held to be governed 
by the Transfer of Property Act, he held over with consent of 
the landlord and so could not be ejected without a proper notice 
to quit. The hearing of the suit on these pléadings commenced 
“on 5th August, 1941, and was continued on a number of days, - 
with: various adjournments granted to the parties to effect a com- 
promise, .Evidence was closed on 17th September, 194!, and l 
the case adjourned to 3oth October, 1941, for arguments. On. 
27th October, 1941, defendant No. r applied for the reception 
in evidence of certain additional documents, and the’ prayer was 
allowed. On 3oth October, 1941, D. W. 4 was examined ' for. 
the defendants and proved the cheque Ex C, by which’ the last 
rent was paid in April.1937. An adjournment was then granted - 
till 6th November, 1941, to enable the plaintiff to adduce rebut-. 
ting evidence. On the 6th November, the plaintiff filed a peti- 
tion supported by affidavit asking for amendment of the plaint. 
This prayer was refused, as, in the opinion of the court, the 
amendment sought would change the entire- foundation of the. 
suit, and could not be allowed at that stage. . In rejecting » the 
petition, the learned Subordinate, Judge noted in the order-sheet 
(Order No. 226 dated 6th November, 1941.) "The main: object 


-of the petition is to meet the, evidence of holding over as intro- 


duced by the documents filed by the defendent on 27th October, 
1941, and the matter that the plaintiff would like to press . under 


the amendment may be brought in by the rebutting evidence 


already called for.”- On that date, D.W. 2 was recalled and - 
proved documents Ex. C (1) A (ro) and (rr). P. W. 3 was also ^ 
examined and proved documents Exs. 4 to 4 (g) for the plaintiff. ` 
These documents and Ex. C formed the "main evidence for and 
against the claim of “holding over”. 

.Although the petition for amendment of the plaint was rejected, 
We think it necessary to refer to it in some detail because a 
major portion of the argument which sought to disturb the find- 
ings of the learned lower court was based upon it. In para- 
graphs 1 and 2, the facts already narrated relating to the giving 
of additional evidence were set forth. Paragraph 4 of the petition 
was as follows : 

“That thereafter your Saas lawyer sent for ell the 
relevant records ircluding the case bccks of the Fxecutive 
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` Engineer’s office from the- time “of. the inception of the tenancy enam 
and it appears`that in the - year 1919 the defendant No, 1 made 1948. 

~ an extra payment of a sum over and above-Rs. 6000 to have a year Karani Industrial 
of the tenancy coincide with the official financial year and the Pank Ltd. 
defendant No. 1 “has been ever since paying an annual rental Province of s of Bengal. 
- on the footing that ‘the year of the tenancy commenced from the Sharpe, F. 
n April till. the 31st March of. the following year." — 


"In view of these facts, it was prayed that- the plaint . should be 
‘amended by adding a new paragraph after Paragraph Ir of the 
` ~ plaint in the following terms : ~ 
`, “IIA. That although the lease “cOmmenc:d ‘on the 24th 
February, 1928, the plaintif and the- defendant No.. I agreed 
_ to treat a year of the tenancy in accordance with- the financial year, 
“that is td. Sá, from the rst of April--to the _ gist March of the 
‘following year. The defendant No. r made payment from 1979 
, in accordance with the financial year and. the plaintiff also accepted 
` -the-same by granting receipts. The last of such payments was made 

by the defendant No. 1-by a cheque dated rst April, 1937, from rst 
April 1937 upto the 31st Marcb, 1938. The plaintiff submits that 
ihe tenancy thus terminated on the 31st: March,- 1938. Alterna- 
"tively, the plaintiff submits that.even assuming that the registered 
‘lease terminated on the 23rd February, 1938, by an-agreement 
between the plaintiff and the-defendant No. r the latter was allowed 
to hold over upto the 31st March, 1938. : , 

Ont behalf of the appellant it was caniended that - the above 
“paragraphs contained. admissions by the. plaintiff- that -the defen- 
.dant No, ı had continued in possession upto the grst March, 
^ 3938, with.the assent of the plaintiff, and that there was holding 
over as'contemplated by section 116 -of the Transfer of Property 
Act... "We do not. think this contention cin be .accepted. It was 
strenuously urged by the learned advocate forthe appellant that 
the year of the tenancy could not be altered by an agreement of 
the-nature suggested, because the alteration of a material term 
of the lease could.not be effected without registration, and we 
accept this proposition. The prayer for amendment of the plaint 
was moreover rejected, and consequently the' statements which 
were sought to be introduced do not form any part of the pleadings. 
The case which was set forth in the- petition ' for- amendment were 
.mere submissions based-on the fact that in the year 1929 am 
extra payment. had been made; so that rent was thereafter paid 
for the official financial yaar commencing from rst April upto the 
gist March following, and we cannot agree that there was any. 
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admission of receipt of rent for a period after the termination of 
the lease. The question whether there was in fact "holding over" 
falls therefore to be decided on the pleadings as they stand with- 
out amendment, and the evidence adduced by the parties. 

It istrue tbat the parties did not specifically claim, as has 
been found by the learned lower court to'be the real'state of 
affairs, that the rent was paid in April rg37 and accepted in 
forgetfulness of the fact that the leass wasto terminate on 23rd 
February, though we think there may be some justification for 
the view that such was substantially the case. The relevant 
evidence, apart from a statement of D. W.a the Secretary of 
the defendant Bank, whom we cannot regard as an independent 
or reliable witness, is entirely documentary. The statement of 
D. W. 2 was that “we were. allowed to hold over after expiry of 


_ the lease, pending consideration of our petition for renewal of 


the lease" and is belied by defendant's own documents. The 
first is a letter Ex. A(5) dated 23rd August, 1937, i. e. six months 
prior to the date of expiration of the lease Ex. 3 and it contained 
a prayer for renewal of the lease for a further period of ten years. 


- Ex, A(4) is a reminder, dated 23rd October, 1937. A Second 


reminder was sent by letter, Ex. A(3) dated 8th November, 1937. 
No answer was given to any of these letters, but on arst February, 
1938, the Executive, Suburban Division, senta letter Ex. A(9) 
to the Assistant Engineer No, III Division, instructing him to 
make arrangements with the Karnani Industrial Bank Ltd. to 
take over vacant possession of the Akra Brick-fields on. 24th 
February as the lease with the Bank would expire on 23rd 
February according to the terms of the agreement. A copy of 
this letter was forwarded to the Bank by the Assistant Engineer 
on 23rd February, intimating that the .Brick-fields would be 
taken over on 24th February at rtÀ, M.. On 24th February, 
the Assistant Engineer addressed the Karnani Bank Ltd. by 
letter, Ex. A(8) intimating that no one had attended on 24th 
instant to make over possession as arranged, enquiring what 
arrangement was being made tó make over possession, and stating 
that the term of the lease expired on the afternoon of s3rd 
February, 1938 The reply of the defendant Bank is letter. 
Ex. A(a) dated 3rd March, 1938. In it the position taken -was 
that the Bank had applied for renewal of the lease on 23rd- 
August, 1937, six months before the date of its expiration, and 
when despite reminders no answer had been given, a representa- 
tive (unnamed) saw someone - ( unnamed ) and was given to 
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. understand that the lease would be renewed, it was believed the Civit, 
lease would be renewed ‘and consequently no ‘steps had been taken 1948. 
for dismantling” the brick-kilns and removal of other articles, so elc rarer 
it was prayed that if government was not inclined to. renew the Bank Ltd. 


lease, time should be granted till the end of December 1938 for Provinca of Fengal, 
, dismantling and removal of their property. Receipt of the letter 
was acknowledged by letter Ex. A (7) dated 17th . March, 1938, in 
which it was stated that it was not thé intention of government 
to lease out the Brick-fields, and the Bank was again requested 
to make over ‘vacant possession to the’ Sub-Divisional Officer, III 
Subdivision. _ It was however intimated that the etter under 
reply had been forwarded to the "Superintending Engineer, 
Presidency Circle, for necessary orders. The final orders of 
government were communicated to the Bank by letter Ex. A(6) 
‘dated 14th. September, 1933. In it, the decision of government 
was reiterated, and it was pointed out that tinder the lease Jif no 
noticé'to take over the kilns was given or price paid, the lessee 
might remove them, for which purpose 3 months time. was allowed 
after expiration of the lease. It was further -noted that the lessee 
was holding over without the assent „of government and had 
sufficient time for dismantling the ‘kilns and rémoving materials 
but that government would, asa matter of grace allow time till 
‘the 3oth September, 1938, for that purpose and would take over 
possession on that date. i ] 

It is, We think, quite clear from this correspondnce that both. . 
parties believed and accepted the position thatthe lease termi- 
nated by efflux of time on the 23rd February, 1938. No other 
conclusion is in our opinion possible-on the facts, ‘and we-hold 
that it was so terminated. There was no suggestion anywhere 
that the‘period of the lease had been extended or that the 
lessee was continuing if possession with the assent of the land- 
lords. "That the lessee continued in possession cannot. of, course, 
be disputed, but that possession was plainly not only without the 
consent of the lessor but against their express desire. It did 
not evidently occur to the lessee "at that stage-that he had any 
right-to continue, or that the lessor had at all assented to the 
‘continuance, Even in the letter, Ex. A(1) dated 26th March, 1938, 
written by the defendant Bank after receipt -of letter, Ex. A(7) 
referred to above, the only contention was -that there was no 
reason why the prayer for extension -of time ‘up till 31st "Decem 
ber, 1938, should not be granted for delivery of possession. Such 
being our view in regard to the termination of the lease, and 
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the circumstances under which the lessee continued in possession, 
there remains for consideration the evidence in regard to the 
payment of rent, which, as already noted, was paid from 1929 on* 
wards for the period rst April to 3rst -March of each year. In 
particular we are concerned with the last payment in April, 1937 
and the question whether it can be held that rent was accepted up 
to 31st March, 1938. 

The last instalment of rent was. paid by cheque Ex. C dated 
ist April, 1937. It was fora sum of Rs. 6000 and was forwarded 
to the Executive Engineer by letter, Ex. pu) dated 1st April, 
1937, which read as follows : 

“We beg to enclose herewith a cheque for Rs. 6000 in pay- 
ment of rent of Akra Brick-fields for the year 1937-38 ending 
31st March, 1938, and shall thank you to please favour us with 
your formal receipt for the above and oblige” 

As noted previously, the amount of this cheque was entered 
in the Cash Book of the Executive Engineer for the month of 
May 1937 by entry Ex. 4(g) as received “without prejudice” on 
account of the yearly rent of Akra Brick-field for the year ending 
gist March, 1938. As the entry shows that the amount was 
“received without prejudice” it cannot in our opinion be admitted 
in evidence to the detriment of the plaintiff. On behalf of, the 
appellant it was urged that there was no evidence that the reser- 
vation in regard to the receipt was communicated to him, and 


- before the conclusion of the arguments a petition was filed by 


the respondent ‘for the reception in evidence of the counterfoil 
of the receipt granted to the appellant on account-of this pay- ` 
ments as on notice, the appellant had failed to produce the 
original receipt granted to him. The prayer was opposed by 
the appellant who in a counter affidavit, stated that the original 
receipt cannot be traced and that the "counterfoil should not 
now be received in evidence since no steps were taken for. its 
production in the lower court. In case, however, it should be 
accepted, it was prayed that the Ledger Accounts for the years 
1929-38 should be produeed by the respondent for the purpose 
of showing how the amount of Rs. 6000 was appropriated, In 
the affidavit in- reply it was alleged on behalf of .the respondent 
that no ledger accounts were maintained ia respect of receipt 
of rent, and that the appropriate register of rents and lands for 


-1925-38 had been destroyed in accordance with the rules. In 


these circumstances, we think the prayer for receipt in evidence 
of the counterfoil should be refused. In our opinion, however, 
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- there are sufficient materials -on which to told that the fact of 
receipt “without: prejudice” of the amount of Rs. 6000 was com- 
municated to the, lessee. In column 2 of -the Cash~Book entry 
„Ex. 4(g) which is headed "No. of. voucher of -receipt in form” is 
the number 71,,and. as the Cash Book is an official record, kept 
in the regular course of business, we see no- reason to: suppose 
that a receipt bearing that number: was not: officially granted. In 
the corresponding. entry for receipt. of rent for'the year ending 
31st March, 1937, the number 'a5'-was entered im column 2, and 
receipt No.-25 was sert to' the appellant Bank with - the: letter 

| Ex, A(11) dated rath May, 1936. It has not been denied that a 
receipt was granted Or that it was received, and we have no 


doubt that if a clear receipt- had been given: it would have been 


produced in evidence. | In view of these.facts, we think it would 
be a fair. and réasonable inference that a’ receipt was grahted for 
the payment of the sum of Rs. 6000. in April 1937 in the same 
terms as the entry in thé Cash Book .of May.1937. We are there- 
. fore of opinion that the entty which shows receipt’ of rent 'with- 
‘out prejudice’ is inadmissible. in evidence; - and, that being s9, 
"there is no -proof that Rs. 6000 „was accepted as rent. It follows 
therefore that the facts necessary to constitute ‘holding over’ 
according to -section 116 of the Transfer of Property, Act | have 
not. been, .established, and as, in our view, ‘the lease validly 
terminated by efflux. of time on 23rd February, 1938, the 
.decision of the learned Subórdinate Judge in so'faras it relates 


to ejectment and khas Pomesion and for mesne profits must be ` 


upheld. è 
In the view we have m itis not: necessary for us to express 


any positive opinion: with regard to -the interpretation of section: 


116 of the Transfer of Property Act on, which the. conclusion 
of.the learned lower court was based. We may, however, say 
that we think there is some force." in the argument that -acceptance 
of rent, as in the présent C88e,. long -before the expiry of the 
lease, raises only a ‘presumption -of assent which may .be rebutted 
by cogerit evidence. Section 116 lays’ down the conditions 
which require - tobe satisfied in order that a leasé-should be 
renewed from month to- month ot from year to year. They are 
(1) the lessee remains. in possession of the demised ‘property 
-and (2)- the lessor accepts: rent or otherwise’ asserts: to his 
continuing -in possession. The use -of the words “otherwise 
assents". denotes in: -our ‘opinion that ‘the acceptance-of rent is 
only a fact fróm which assent may be inferred or. presumed. 


71 
Crit: 
1948. 
Kurnani Industrial 
Ban FL 


Province ot Bengal. 


Sharpe, F. 


7* i 
Civit, 


— 


1948. 


VÀ 


Karnani Industrial 
Bank Ltd. 


v. 
Province of Bengal. 


Sharpe, F. 





THE CALCUTTA LAW JOURNAL. [vor 83. 


We need need not for out present, purpose consider TEE 
acceptance of rent after the termination of the lease would be 
conclusive in regard to the question of assent, but where, as in 
the case now before us, the lessee clearly remains in possession 
against the will of the lessor, and the rent, if at all accepted was 
accepted long before the determination of the lease, we think 
it would be unreasonable to suppose that süch acceptance will. 
amount to conclusive proof of assent to his continuing in posses» 
sion, and that it would be open to the lessor to show that. in 
fact there was no assent. On the facts of the ‘present case, we- 
think in agreement with the learned Subordinate Judge that if 
there was any acceptance of rent fora period subsequent to the 
determination of the lease, a fact which we hold not to be 
proved, it was accepted in forgetfulness of the fact that ‘the lease 
would terminate on'23rd February, 1938, and that the question 


' whether rent was being paid or ‘was at all payable from that 


date up to 31st March, 1938, was not considered by the lessor 
or the lessee. ` Having regard ‘however to our conclusion as to 
acceptance of rent, we do not think it necessary to pursue this 
aspect of the matter further. 

We turn now to the cross-objection of the respondent, ‘and 
may note that the claim for damages as set forth in schedule B 
of the plaint, was not, as already stated, pressed at the time of 
hearing. We are satisfied that the view taken by the learned lower 
court and his decision in regard to that matter are correct and so 
the cross-objection must be dismissed in so far as it related to the 
claim for such damage. 

The main arguments of the, learned advocate for the respon- 
dent were that the prayer for permanent injunction should not 
have been refused on the ground that the appropriate. remedy 
would. have been to have sued for declaration of title and re- 
covery of possession, and that the view taken by the Subordinate 
Judge was erroneous of the interpretation and effect of the for- 
feiture clauses of the lease. -It was in a way conceded that the 
prayers were somewhat defective, but it was contended that thé 
additional prayers were not essential firstly in regard to the 
bricks, because by an agreement between the plaintiff and the - 
interested defendants 8-15 and 17 at the time "of appointment of 
a Receiver Rs. 8 per 1000 bricks sold was deposited in court 
for disposal in accordance with the result of the litigation and 
secondly in regard to Pug Mills, Kilns, Tools and Plant, because 
these had been forfeited and could not be semcved after the 


M 
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expiration of the périod provided by the lease, 80 that.the prayer 
for khas possession of the Brick-field was sufficiently efficacious as 

. the plaintiff would obtain possession of these things .along with 
the Brick-fields.^ It was also contended that the decision in Jahar 
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was based on facts quite distinct from those of the present case, 
and that it did not support the view which he took.” 


For the appellant, Dr. Sen Gupta. supported the view of the. 


lower court as to ‘the necessity of prayers for declaration of title 


and recovery of possession. - Section .ro8(h) of the Transfer of 


"Property Act confers, he maintained, sufficient authority for the 
removal of property by the lessee after :determination of the lease 
and whilst he remains in possession, in the absence. of 'a.contract 
to the contrary and even if there was such a contract in the lease; 
` it was by way of penalty, entitling “the plaintiff ou to reasonable 
compensation for breach thereof.- ` 

It-was also contended that the conditions as to forfeiture had 
been waived. : ML 

In order to appreciate- these contentions and for the proper 
disposal of the cross-objection it is necessary ` to examine the 
special provisions of the lease on which they are based. In 
paragraph 4 of :the conditions of the lease, it.was provided that 
the lessee “shall at the expiration of the térm;hereby granted 
leaye the said lands and premises hereby demised and (provided 
the Secretary of State shall at Jeast six months before the ter: 
mination of the lease give notice of his desire to take over the 
kilns and shall -pay to the lessee the-sum of Rupees twenty 
thousand) all brick kilns thereon in such order and condition 
as aforesaid (reasonable wear and tear being excepted) and so 


that no undue hinderance shall be caused to an- incoming tenant. 


in the future working of the said factory, provided if no such 

notices to take over the said. kilns shall be given as aforesaid or 
“such price paid as.aforesaid, the lessee may remove the kilns”, 

¿By pàragraph-rz of Part I it-was “agreed that the lessee shall, 

z before the, expiration or prior termination of, the’ lease hereby 


granted, remove his boilers, engines brick kilus, :railway and tram. 


lines, bricks,.togls and plant and all other materials whatsoever 

and yield up the said demised premises unto the Secretary .of 

State and that those bricks, tools and plant and other materials 

` that shall not be removed before. such 'expiration or. prior termina- 

tion. shall become the. property- of . the oi of State"; 
^0) 0913) 18 C, WN. 545. 
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Paragraph x of Part III of the conditions to be observed by the 
lessee contained further provisions in the following terms : 

“The lessee shall be at liberly to keep on the said premises 
hereby demised for these months after the expiration or prior 
termination of the term of this lease, any bricks, boilers, engines, 
trucks, railway and tram lines and all other rhaterials whatsoever 
as may have been manufactured by him in the premises in accor- 
dance with the conditions of these presents but any bricks and 
other materials left in contravention to this condition shall 
become the absolute property of the Secretary of State without 
payment”, 

Paragraph 2 of part III of the conditions, contained certain 
other provisions in regard to disposal of tools, plant and 
materials on the demised premises in the event of re-entry by 
the Secretary of State, and’ for payment to the lessee of any 
balance remaining after the sale ‘or other disposal by the 
Secretary of State and defraying the costs of the sale and other 
claims against the lessee, but these provisions have not, in our 
opinion, any application to the present situation which is not a case 
of re-entry as provided for in the lease but of obtaining possession 
of the demised premises on the expiration of its term. 

According to the learned lower court, the only items of pro- 
perty to be forfeited under the above-mentioned conditions of 
paragraph rr -of part I, as modified by paragraph r of part III, 
on failure to remove before the expiration of the lease or within 
3 months of such expiration, were the ‘bricks and other materials’ 
and ‘other materials’ did not, in his view include machinery used 
for manufacturing purposes. In his view, too, there was no evi- 
dence of the quantity of bricks that remained on the disputed land 
at the close of 3 months after expiry of the lease, and so he held 
that the forfeiture clauses were not attracted and the question 
whether the agreement to forfeiture amounted to a contract by 
way of penalty need not be decided. 

We are unable to agree with these conclusions of the learned 
Subordinate Judge. It is somewhat diffizult to appreciate the 
distinction in nomenclature between the items specified in para- 
graph rt of Part I, which were to be forfeited if not removed 
before the expiration of the lease, and the items specified in 
prargraph r of Part III, which might be kept on the demised 
premises fora further period of three months after such expira- 
tion, but in our opinion, the words “bricks and other materials" - 
in the latter part of paragraph r of Part III, which might be 
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Jeft in contravention of the contract for removal within the stated 


period of 3 months, include allthe items mentioned in the first 


part of that paragraph, In this view of the matter, there can be 
no doubt that the bricks and kilns, as well as all other items 
Specifically mentioned in paragraph 1 of Part. III which might 
have been, but were 'not, removed in accordance with these pro- 
visions, became. the absolute property of the Secretary of State. 
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We think too that the words “other materials” in the latter part- — 


of paragraph 1 of Part III include the tools and plant of the 
Pug Mills, but even if this be not .80, these items would be for- 
feited under paragraph 11 of Part I, since paragraph t of Part III 
of the conditions makes no specific reference to them, 

The contention that the provisions for forfeiture in the lease 
constitute a penal contract, : such as is contemplated by section 74 
of the Indian Contract Act, cannot in our opinion be accepted. 
The stipulation for removal by the lessee of. his property before 
the expiration of the lease or within a period of 3 months there- 
after was.evidently intended to secure vacant possession so that 
there would be no obstruction to the working of the Brick Fields 
and that a new lessee would be able to utilise them free from 
hinderance. The provision of such terms as to forfeiture is by 


.no.means unusual or extraordinary. The modification introduced 
‘by paragraph r of Part III ‘of .the condition was liberal and the 


conditions as a whole do not appear to us to be at all penal in 
nature or ‘such as are contemplated by section 74 of- the Indian 
Contract Act. 

In the case of Jahar Lal v. e Nanda Lal (1), the plaintif had 
sugd only for a permanent injunotion to restrain the defendant 
from digging up the land in his possession, and the decision 


proceeded on the view tliat the courts will not interfere by way 


of injunction when the plaintiff is out of possession, unless there 


is some privity between the parties. ‘It was however noted in 


that decision that "in such a case as the latter [Davenport v. 
Davenport(2),] in which an action of ejectment was pending, the 
courts of India would probably grant an injunction. The present 
one is a suit for ejectment of the defendant from and obtaining khas 
possession of the entire brick fields, and having regard to the 
provisions for forfeiture of property remaining in the land after 
the expiration of the periods provided by the conditions of the 
lease, we do not think it was essential for the plaintiff to ask for 


(1) (1913) 18 C. W. N. 545. à s 
(2) (1849) 7 Hare's Rep, 217, ; 
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a declaration of title and recovery of possession of specific 


. items of property. Such property as has been -forfeited will 


remain on the land and when the plaintiff obtains possession, he 
will, at the same time, recover possession thereof. i : 
We are not impressed with the contention that there was 
"waiver on the part of the plaintiff of the conditions of forfeiture. 
"This contention has been based on the létter Ex, A (6) of t4th 
September, 1938. We do not think that the action of the plaint- 
tiff in allowing the defendant timeas a matter of grace till aoth 


` September, 1938, to remove his property will at all affect the 


matter orcan in any: way amount to waiver. In our opinion. 
therefore, the plaintiff is entitled to the Bricks, Kilns, Pug Mills, 
Tools and Plant etc. which were left on- the Brick Fields by the 
defendants after the 3oth September, 1938. With regard to the 
Bricks, however in view of the compromise between the plain- 


-tiff and-tke defendants above-mentioned, we think the: plaintiff - 


can recover only the amount of sale proceeds, at the rate of 
Rs. 2 per rooo bricks sold which has been deposited with the 


` Receiver in accordance with the terms of the compromise. 


The result is therefore that this appeal is dismissed with 
costs for the respondent No. r. The cross objection is dis- 
missed in so^ far as it relates to the claim for damages specified 
in schedule B to the plaint, but is allowed in otber ‘respects. 


- The defendants wiil be restrained from removing the Kilns, Pug ` 


Mills, Tools and Plant from the Brick-field, and the plaintiff will 
be given possession of them along with the land. The plaintiff 
will also be paid the amount realised by the sale of the brick at 
the rate of Rs, 2 per rooo bricks which has been deposited with 
the Receiver in accordance with the terms of the compromise. 
Each party will bear his own costs of the cross objection. 


(8. C. i i Appeal dismissed 


_ Cross objection allowed in part, > 
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PRESENT: Sir Harilal J. Kania, Chief Justice, Mr. Justice 
S. Fasl Ali and Mr. Justice M. Patanjali Sastri. 
l , RAMGARH STATE " 
. 3. - 
THE PROVINCE OF BIHAR. 
^— [Onreivar JesispicrioN). 


D 


Surisdichion—Original Jurisdiction of Federal Court — Government of India 


Act as adapted by the India (Provisional Constitution) Order 1947, . 


section 204— Acceding State”, interpretation of—Section 6, sub- 
section 5—“Subject to the provisions of this Act", construction of—If 
confer wider “powers of original jurisdiction other ~ than that in 

. section 204—"A State” in section 204,- sub-section (uU proviso (a), 
whether means any State or an Acceding State, 


A State which has acceded to the Dominion is referred to in the Act as 


-an Acceding State’ and the instrument by virtue of. which a State has so , 


: acceded is. referred to in the Act as Instrument of Accession of that 
State: 

The opening. wd "subject to the nee of this Act” in section 204 
do not support a wider ‘construction of the section aa there are no other- 
_ provisions “of the Act showing that the Federal Court is’ empowered to 
“ exercise original -jurisdiction in. respect of matters, or as between parties, 
- other than those specified in section 204: `- 

The reference to “ʻa State” in clause (a) of the proviso to sub- section () 


has not the effect of extending the jurisdiction t to cases where any State is . 


a.parly to the dispate specified in sub-clauses (i), (ii) and (ili) of the proviso 
but the proviso is designed only to restrict the jurisdiction where a State is 
a party to a dispute, to the cases enumerated'in the said sub-clauses, and in 
the context of this restrictive provision, the words a. State” can only mean 
- an Acceding State referred to in sub- section (1) and cannot include a non- 
Acceding State so'as to enlarge the scope of the jurisdiction, 
Federal Court Original Civil Case No. I of 1948.- 

- Suit for a- declaration that “Ramgarh is ‘entitled to be an 
` Acceding State” ‘under section 204 of the Government of India Act 
-as adapted by.the Governor-General and.that “the “defendant, the 

"Province of Bihar, has no authority: to ‘legislate: or exercise any 
powers of Government over the Ramgarh State or its Rulers- or its 
y sabiei = ha i fo Meu 

. The material facts will appear from the judgment. ` 

.AMr. Sanjib’ Kumar "Chaudhuri, “Advocate, “Federal Court, 
(Mr. Samarendra Nath Mukhérjee, Advocate, Calcutta High Court 


with him) instructed by Mr. Songar Rai, Agent for the Plaintiff. . 
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The judgment of the Court was "delivered by 

Patanjali Sastri, J. :—This is a suit to obtain from this 
Court à declaration that- "Ramgarh is entitled to be an Acceding 
State under section 204 of the Government of India Act as adapted 
by the Governor General” and that “the defendant, the Provirce 


` of Bihar, has no authority to legislate or exercise" any powers of 


Government over the Ramgarh State or its Rulers or its subjects”. 

The plaint also seeks certain other ancillary reliefs to which it is 
not necessary now to make a detailed reference. The plaintiff 
claims that he is the “legal Ruler of the Ramgarh State” and as 
such entitled to the declaration of his status as against the defen- 


. dant who “contemplates further invasion of his rigbts”. . 


The plaint is a prolix docüment consisting of 72 paragraphs 
dealing mostly with tbe origin and history of the alleged State both 
before and during the British rule, It is admitted that Ramgarh ` 
was brought under the Bengal Permanent Settlement Regulation 
(XI of 1793) and was regarded and dealt with as a permanently’ 
settled zemindari till the r5th August, 1947. It is however, alleged 
that for centuries before the Permanent Settlement, Ramgarh was 
Sovereign State, and that the engagements with the British 
Government for payment of land revenue etc. from the time of 
the Permanent Settlement were merely agreéments entered into by 


Ramgarh as a feudatory State and involved no loss of sovereignty. 


It is further alleged the de facto exercise of "what appears to be 
sovereign powers by the British power" must be attributed to an 
excessive extension of suzerainty due to the sufference of the lawful 
Ruler of the State". It is claimed that the effect of section 7 of 
the Indian Independence Act 1947, is that all treaties, engage- 
ments, obligations, etc. in respect of States lapsed as from the r5th 
August, 1947, and that in consequence, the original Sovereign status 
of Ramgarh has revived, as from the said date, “freed of all clouds 
in the form of different kinds of control, from all powers of juris- 
diction exercised by the British Indian Government by agreement 
or sufference or otherwise”. The plaint goes on to state that a 
memorial was submitted to His Majesty the King and the States 
Department of the Government of India praying for the recogaition 

of the status of Ramgarh as a Native State but that the Provincial 
Government of Bihar, ‘vithout jurisdiction to decide on the 

subject and without entering into the merits of the case”, rejected 

the same on 1st December, 1947. ' 

The cause of action is alleged to have arisen “when the East 
India Company first interfered with the’ administration. of the 


p 


s 
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plaintiff State in the year 1772" and on. the 15th- August, 1947, 
"when under the- Indian Independence Act, ‘1947 the British 
suzerainty lapsed and the plaintiff was restored to its original 
Position of absolute independence" and-also on-the rst December, 
1947 when the Governor of: Bihar rejected thg plaintiff's claim for 
Tecognition as a State.’ 

The plaintiff invoked the original jurisdiction of this Court’ 
under section 204 of the Government of India Act as adapted 
by the India (Prov'sional Constitution) Order, 1947, (hereinafter 
referred to as “the Act”) “inasmuch as there is'no other Court 
‘in the land to decide such questions and inasmuch as the’ plaintiff 
State has expressed its willingness to be an Acceding State as 
understood by the Government of India Act, has submitted & 
memorial to H's Majesty the King, the Secretary of State for 
India, to His Excellency the Governor-General of India, to the 
States Department of the Government of India, to His Excellency 
the Governor of Bihar and to the Political Secretary to the Govern- 
ment of Bihar and the plaintiff State is prepared to sign the 
Instrument of ‘Accession any time such apetrumient is forwarded 
to him for his signature”. ‘ 

- As the plaintiff did not even allege in the plaint that Ramgarh 
is an "Acceding State", that suit was directed to be set down for 
hearing on the preliminary question whethér this Court had jurisdic- 
tion to entertain the suit. Mr. Sanjib Kumar Chaudhury as the 
Advocate-General of Ramgarh argued the point on behalf of the 
plaintiff. ` 

Before dealing with the arguments based on section 224 of the 
-Act we may mention, only to dismiss, the suggestion, somewhat 
faintly put forward, that this Court is competent to entertain the 
suit.as there is no other Court in the land to decide questions of 
the kind raised in the plaint. This proceeds on a misapprehen- 
sion of the true position. This Court is not a Court of ordinary 
original civil jurisdiction in all matters and between all parties. 
Its original jurisdiction is derived from and’ is limited by 
section 204 of the Act.. -The section runs thus :— 

204 (1 ) Subject to the provisions of this, the Federal Court 
shall, to the exclusion of any other Court, haye an original juris- 
diction in any disputé between any two or more of the following 
parties, that is to say, the Dominion, any i of the Provinces or any of 
the Acceding States, if and in so far as the dispute involves any 
question (whether of law or fact) on which the s exietcice or extent of 
a-legal right depends ; ! 
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Provided that the said jurisdiction shall not extend to ` 

- (a) a dispute to which a State is a party, unless the dispute . 

- (i) concerns the interpretation of this Act or of an Order in 
Council made thereunder .before the date of the establishment of 
the Dominion, or of an order made thereunder “on, or after that . 
date, or the interpretation of the Indian Independence Act, 1947, 
or of any order made thereunder, or the extent of the legislative or 
executive authority’ vested in the Dominion by virtue of. the- 
Instrument of Accession of the State ; or 

(ii) arises under an agreement made under Part VI of this Act 
in relation to the administration in that State, of a law of the 
Dominion Legislature, or otherwise concerns some matter with. 

respect to which the Dominion Legislature has power to make laws 
for that State ; or : t 

(iii) ari$es under an agreement between that State" aid the 
Dominion:or a Province, being an agreement: which expressly. 
provides that-the said jurisdiction shall extend: to. such -& dispute, 
and in the case of an agreement with a Province, has been made 
with the approval of the Governor-General ; 

(b) a dispute arising under any agreement which expressly pro- 


vides that the said jurisdiction shall not extend to such & dispute. 


Sub-section (2) is not material here. ` ` 

Tt will be noticed that the section imposes two limitations on 
the exercise of its original jurisdiction by this Court: (1) as to the 
parties, and (2) as to the subject-matter. Assuming (without 
deciding) that the subject-matter of the suit is of the kind described 
in.the section, the question remains whether the plaintiff comes 
within one or the other of the classes of parties mentioned therein, . 
the Dominion, the Provinces and the Acceding States. The only 
class within which the plaintiff seeks to bring himself is that, of | 
“Acceding State", It^ follows that if Ramgarh is not an Acceding 
State within the meaning of the Act, this Court would have no juris- 
diction to entertain the suit under section 364 ofthe Act; ^ 

Elaborate - considerations -both ‘of law and fact are put forward 
inthe plaint in support of the claim that Ramgarh is a State. As 
we are dealing with the -question of jurisdiction i» /iminé for-the 
present discussion we must assume that Ramgarh is a State. The. 
question, however, remains whether it is an “‘Acceding State". 

Now section 6 of the Act, which provides for the accession of 
Indian States, lays down na tabt Indian State shall be deemed 
to have acceded to the Dominion “If the Governor-General has 
signified his acceptance of an Instrument of Accession executed 
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by the Ruler thereof" [sub-section G). A State which has acceded 


to the Dominion is referred to in the Act-as an Acceding State 
and the Instrument by virtue of which a State has so acceded is 
referred toas the Instrument ‘of Accession of that State [sub- 
section (;)]” " These provisions make it clear that no Indian State 
could be properly described to be an Acceding State. within the 
Act unless the Governor-General has signified his acceptance of 
an Instrument of Accession executed by the Ruler thereof. It 
is nowhere even suggested in the plaint that the plaintiff has 
executed an Instrument of Accession to the Dominion and that 
“the Governor-General has signified his acceptance thereof, On 
.the contrary, it is admitted that the plaintiff's memorial to the 
_various authorities concerned in the matter praying for the recog- 
nition of Ramgarh as.a Native State’ has been rejected, and all 
that is alleged is that “the plaintiff State has expressed its willing- 
ness to be an Acceding State and is prepared to sign the Instrument 
of Accession at any time such Instrument is forwarded for plaintiff's 
signature", This obviously is insufficient to bring Ramgarh within 
the definition of an ‘Acceding State. — : 
-Learned . Counsel. for the plaintiff however stresséd the opening 
words of section 204 (“Subject to the provisions of this Act”) .as 
supporting a wider construction of the section. He was, however, 
unable to refer us to any other provision of the Act showing that 
the Federal’ Court is empowered to exercise original jurisdiction 
in respect Of matters, or as between parties, other than those 
specified in section 204. . He suggested that the reference to 
“a State" in clause (a) of the proviso to sub-section (1) had the 
-effect of extending the jurisdiction to cases where any State was a 
party to a dispute, provided only the dispute concerned -matters, 
„or arose under agreements, specified: in sub-clauses (1), (ii) and 
(iiy of the proviso, We are unable to accept this contention as it is 
.unsound. The proviso is designed only to restrict the jurisdiction 
where a State is a party to a dispute, to the cases enumerated in 
. the said subsclauses, and in the context of this restrictive provision, 
“the words “a State” can only mean an Acceding State referred to 
in sub-section (1) and cannot include a non-1cceding State so as 
to enlarge “the scope of the jurisdiction. For the reasons mentioned 
„above, we.. think the plaintiff is not an Acceding State within the 


81 


Range State 


The Province 
of Bihar. 


Patanjali Sastri, F. 


-meaning ofthe Act and we therefore declare that this Court has no - 


jurisdiction-to entertain the suit. ` : i 
& c e M at dcm Suit dismissed, 


| al XA VEU 


- Bg 


THE CALCUTTA LAW JOURNAL. - (Vor. 85. 
DACCA HIGH COURT. 
CRIMINAL REVISION. 


Before Mr. Justice T. H. Ellis and Mr. Justice \ 
Amin Almed. 2 ] 


JABAN SHEIK AND ANOTHER 
V. 
THE EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), sections 423, 403—Retrial— 
Accused charged under sections 304/34 Indian Penal Code (Act XLV of 
1860) but convicted under section 325/34 of the Penal. Code—On appeal 

\ conviction and sentence set aside, retrial ordered—No appeal against this 
acquittal by Government under section 417 “of the Criminal Procedure 
Code—On retyial, the charge under sections 304/34 of the Penal "Code, if 
to be changed to that under sections 325/34 of. the Penal Code. 

Jand G with M, since deceased, were tried by the learned Assistant 


Sessions Judge with the aid of a Jury on a charge under section 304/34 of | 


the Indian Penal Code for chasing one Madhab Sheik to his house after 
altercation and assaulting him there resulting in his death within 10 or 15 
minütes, The learned Assistant Sessions Judge agreeing with the verdict of 
the Jury convicted J and G each under section 325/34 Indian Penal Code and 
sentenced J to 3 years rigorous imprisonment anda fine of Rs. 100 and G to 3 
m:nths rigorous imprisonment in consideration of his young age. On’appeal, 
the Sessions Judge set aside the conviction and sentence and remanded the 
case {or retrial, On remand, the lear.ed Assistant Ses ions Judge overruled 
the contention that as the conviction was under section 325/34 Indian Penal 


‘Code and not under section 304/34 Indian Penal Code as originally charged 


and a8 that conviction was set aside anda retrial ordered the charge ought 
to be amended to one under section 325/34 of the Code, On revision to High 
Court : S - d 

Held, that from 1894 to 1937 it has been settled law in the Calcutta High 
Court that when an appellate Court orders a retrial without any express . 
limitation as to the charges upon which such retrial is to be held, such retrial 
must be taken to be upon all the charges as originally framed, and the 
acquittal by the Jury on the previous trial upon some of the charges js no bar 
to the accused being tried on them again, as; having regard to the provisions 


- of section 423 of the Code of Criminal Procedure, the provisions of 
- section 403 in that respect cannot apply to such cases, 


Kamala Karta Choudhury v. Emperor (1) ; Nasimuddin v. Emperor (a); 


*Criminal Revision No. 893 of 1947 against the order of. Mr. R. K. 
Gupta, Assistant Sessions Judge, Nadia, dated 7th July, 1947 passed after 
remand order by Mr. S. K, Halder, Sessions Judge, Nadia on gth June, 1947. 


(1) (1937) 41 C. W. N. 1112. 
(2) (1913) I. L, R. 40 Calc, 163. 
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Krishna Dhar Mondol v. Queen Empress une and Queen Empress v, Jaba.ulla 
(2) approved. 

Krishna Singh v. The King mee (3) ernst 
E Nitya Gopal Sadhu v. Emperor (4); Abdul Khan v. Emperor -(5); 
Naimuddin v Emperor (6); Bir Singh and another v. Emperor (7) and Ali 
Mahammad and others v. Emperor (8) dissented from. _ ' 


The accused are the Petitioners. 


Petition for revision under section 439 of the Code of Criminal 
Procedure, - - 


Mr. D. c. Roy for the Petitioners. 5 . 
Mr. S. unn MPH Legal Remnants R “for: ‘the Crown. 


C. A. V. 


` Filis, J. :—In this case a Rule was acd ca the District 
‘Magistrate of Nadia at the instance of-two persons Jaban Sheik 
and Sheik Golam Sarwar, now under trial before the Assistant 
Sessions Judge of Nadia. 


The material facts may be briefly stated. The m petitionera 
along with one Mallik Sheik since deceased were put upon their 
trial before the learned Assistant Sessions Judge of Nadia on a 
charge under section 304/34 of the Indian Penal Code. It was 


alleged against’ them that on thé and ‘of October, 1946 after an. 


altercation . over ‘some jute sticks between themselves and one 
Madhab Sheik, they chased Madhab Sheik to his house, 'entered 
into his house - and there assaulted him so.severely that he 
succumbed to.his injuries within 10 or 15 ‘minutes. The case was 
tried by the learned Assistant Sessions Judge with the aid of a 
Jury. At the conclusion of the trial when the learned Assistant 
Sessions Judge questioned the Jury t he did: 80 in Mis dis. 
terms. 


z- 


` Questions :—To the Foreman of the ‘Jury. s 


00 ^ Are you unanimous ? 
` Answer :——Yes :—We are-unanimous. 


(i) (1895) I. L. R. 22 Calc, 377. , Bee 
- (2) (1896).1. L..R. 23 Calo. 975. oer 2 
E (3) (1929) 33 C. W. N. 1(P. C.). . 
- (4) 0934,38 C. W. N. 1128. : . 
, (B(93939C-W. N. 677, A 
j (6) (1936) 40 C. W. N. 666 A . * ; s 
(7) A&.LR.(1927)Lah. 3395 = > E: EX MN 
(8) A. L R, (1935) Lah, 944. Poe og eg 
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Crrumvat. Question :—What is your verdict against Jaban Sheik on the 
1948. charge under section 304/34 Indian Penal Code ? 
Jaban Sheik Answer:—We find him guilty under section 325/34 Indian 
The Èmperor Pongal: Codes E 
e Question :—What is your verdict against Sheik Golam, Sarwar 
His, F. alias Chhotamani under section 304/34 Indian Penal Code? 
Answer:—We find him guilty under section 325/34 Indian 
Penal Code. 


The learned Assistant Sessions Judge agreed with and cepted 
the verdict: Jaban Sheik and Sheik Golam Sarwar "were, each 
convicted under section 325/34 Indian Penal Code. Jaban Sheik 
was sentenced to rigorous imprisonment for 3 years and to a fine of 
Rs. 109, which if realised was to be paid to the widow of Madhab - 
Sheik. Sheik Golam Sarwar gaye his age in the committing 
Magistrate’s Court as 19 years, he reduced it to 16 years in the 
Sessions Court, and considering his young age and the fact that 
he was under the guidance of his father Mallik Sheik, accused, now _ 
deceased, the learned Assistant Sessions 'Judge' dealt with him 
leniently and sentenced him to rigorous imprisonment for 3 onthe 
only. 


Aggrieved by their convictions and the. sentences imposed on 
them, Jaban Sheik.and Sheik Golam Sarwar appealed to the 
^ Sessions Judge of Nadia. The learned Sessions Judge found that 
the "brief and cryptic" explanation of section 34 of the Indian 
Penal Code as given to the Jury by the learned Assistant Sessions 
Judge could hardly have conveyed any meaning to them, while 
his reference to “constructive liability" and his. recital of case law 
was calculated to mislead them to a great extent. On the facts of 
the case also the learned Sessions Judge found that the Assistant 
Sessions Judge had ‘jumbled up all the evidence and left the Jury 
groping”. Their confusion led'to a miscarriage of justice for 
“they found that the evidence was very strong yet did not know 
whether to apply the graver section". Accordingly the Sessions 
Judge allowed the appeal and ,set aside the convictions and 
sentences and remanded the case for retrial. 

So the case went back again to the Assistant Sessions Judge. 
The learned pleader appearing on behalf of the two accused then 
submitted that as the conviction was one under section 325/34 of 
the Indian Penal-Code and not.under section 304/34 of the Code 
and as that conviction had been set aside and..a retrial ordered, 
the charge ought to-be amended to one under section 33 5/34 of 

- the Code. This submission was negatived by the Public Prosecutor 
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who maintained that the. charge TE section Sates of the Code 
should stand. Both parties cited case' laws before the learned 
Assistant Sessions Judge and we shall:-have occasion later to 
discuss the cases that were mentioned before him. In the end 
for reasons which appeared to him to -be convincing the learned 
Assistant Sessions Judge declined to amend the charge to one 


under section 325/34 Indian Penal Code and directed that the- 


“original charge under section 304/34 Indian Penal Code should 
stand. It is this order, which was passed on 7th-July, 1947, APN 
is now challenged in these proceedings, - 

. The question- arising for consideration is siiethas & Court of 
appeal acting under section 423 (1) (b) of the Code of- Criminal 
Procedure can direct a retrial on a .charge on which either directly 


or by implication, there has been an der in the lower- 


- Court. - 

In dur consideration of this problem we — had the advantage 
of the able arguments submitted to us by. Mr. Dinesh Chandra 
Ray on behalf of the petitioners and by Mr. S. Afzal for the Crown. 
Mr. Roy has contended that when there has been no appeal by 
Government under section 417 of the Code of Criminal Procedure, 
on the plain language of section 423 (1) (b) there.can only be a 
retrial on a, : charge on which a conviction has. been recorded. 
Applied to the, present proceedings, the verdict of, the Jury which 
has already been quoted in extenso implies an acquittal on the 
charge under section 304/34 of the Indian. Penal Code. Govern- 
ment-did not appeal. agaiast this acq uttal under section 417 of the 
Code of Criminal Procedure, “so section 413.(1) (b) has no appli- 
cation ; and'under section 423 (1) (b). the .Court. cam only order 
the petitioners to .be retried ona charga under- “section 325/3 4- of 
the Indian Penal Code. Mr. Afzil resists. this argument claiming 
that this Court has power to direct the petitioners- -to be retried on 
the charge originally framed. __ Zeg "aum e 

Mr.,Dinésh Roy has cited a number: ‘of .Cases before us in 
support of his contention and these will now have-to be, considered, 
The first case is that. of Kish in Singh.v. The King Emperor (x). 
This-is a decision by their Lordships of the Judicial Committee 
but it. „does ,not- afford us any assistance in resolving out present 
difficulties. Kishan Singh was tried on a charge under section 302 
Indian ‘Penal Code and was convicted under section.304 Indian 
Penal Code, rio express finding of acqiittal in respeet of ‘the charge 


(1) (1929) 33 C, W. N, 1 (B. C.). PURUS 


` 


86: 


1948: 


: Juba Sheik. 


The Emperor. 


Elis, 3. 


a 


THE CALCUTTA LAW JOURNAL. ^ [Vor.83.. 


: under section 302 of the Code being recorded, ‘The Local 
-..Governmént did not appéal under section 417 of the Code of 
Criminal Procedure against this acquittal but ‘presented an-appli- 
cation for revision enlisting the aid of sections 435 and 439 of the 
‘Code of Criminal Procedure, and asking for a conviction under 
` section 302 of the Indian Penal Code and for enhancement of the 
^sentences passed.. Om this application the High Court of Judi- 
cature at Allahabad directed that the conviction of Kishan Singh 
should’ be altered to.a conviction under section 302 of the Indian 
Penal Code. Their Lordships of the Judicial Committee pointed ' 
out that in view of the provisions of section 433(4) of the Code 
of Criminal Procedure the High Court had no power in revision: 
to convert a finding of acquittal into one of conviction. è 
*- Mr. Roy next cites, in support of his proposition, three cases . 
of the High Court in Calcutta which may be considered in their 
chronological order. The first of these is the case of Nitya, Gopal ` 
Sadhu v. Emperor -(1).° The, head- note of the case reads a8 
follows :— ] 
A Sessions judge ordering a retrial of a case in which the 
Ms had been acquitted of charges under sections 379 and. 477 
of the Indian Penal Code, but convicted under section 120 B by: 
dn Assistant Sessions Judge, cannot order a retrial in respect of 
offences of which tbe accused had been acquitted. It is'true that 
the learned Judges who decided that case did deliver themselves of 
the of servation "that “In our opinion the Sessions Judge could not 
direct a.retrial of the petitioners, under the Law in respect ‘of the 
offences of which they were acquitted by the Assistant Sessions 
Judge" and Mr. Roy has quoted this extract from'the- judgment in 
his- support. But the very next sentences in the judgment go on 
to explain their Lordships meaning ; "The Sessions Judge came to 
the ‘definite conclusion in his judgment, dated the and December, 
1933 that after the acquittal of the petitioners under sections -379 
and 477 Indian Penal Code, there remained no material on the 
record to connect them with an agreement to- commit those 


. offences; on thé conclusion arrived at by the Sessions Judge, 


the order for retrial of the petitioners as passed by the Judge could 
not be justified under the law.” Their Lordships were not laying 
down &- broad proposition of law that a Court of appeal cannot 
direct a retrial on charges on which there has been an-acquittal 
but were observing that in the: particular case before them in view of 


(1) (1934) 88 C, W, Ne 1188. 


Vou 38] M .. HIGH Court. 


, certain conclusion arrived at and “accepted, an order. for retrial 


could not be justified underthelaw.: `. ie 
Mr. Roy places greater reliance on bis next óc ciat of 
Abdul Khan v. Emperor (1). In this case Abdul Khan was 
originally tried on charges under s:ctions 302 and 302/120B of the 
Indian Penal .Code. He was acquitted of the charge under 
section 302 and convicted under sectioh 30:/t20B of the Code. 
The Local Government preferred no appeal under Section 417 of 
the Code of Criminal Precedure, but Abdul Khan appealéd against 
his conviction under section 302/120B of the Indian Penal Code. 
He was successful and his conviction and sentence were set aside 
and he was ordered to he retried according to law. -On his second 
- trial he was again charged under sections 302 and.302/120B of the 
Indian Penal Code and was convicted under both sections. He 
“appealed again to the Court and his appéal came before Lort 
Williams and Jack, JJ. The head- -notè reads-as follows :—“Sir 
Lort Williams, J. :—When an accused is tried by Jury .under two 
charges and on being acquitted under one ard convicted under 
the other, he appeals and on such appeal his conviction and 
sentences are set aside, and a retrial ordered, such crder cannot 
cover or authorise a retrial under the charge of which the, accused 
: was -acquitted and retrial under that ‘charge is illegal". Lort 
Williams, J pronounced that “section 423 (1) (b) defines the powers 
of ‘an appellate Court in an appeal from an order of acquittal and 
“section 423 (1). (b) in an appeal. from a conviction. Each provision 
is restricted to the appeal either from dh order of acquittal or from 
conviction, as the case may be, which is before the Court. No 
power is given by the section to interfere with an order of acquittal 
in the absence of an appeal from that order or with a conviction in 
.the absence of an appeal from that conviction", His Lordship 


also quoted section 403 (1) and section 439 (4) in support of his. 
argument but in our view, as we shall show later, the support _ 


they afford is. unsubstantlal The head-note continues—“Sir 
Jack, J. Although in such a case, an order of retrial being one 
under section 423 (1) (b) cannot in strict :law interfere with the 
order of acquittal, it is settled law in Calcutta that in the absence 
of an express limitation, the order of.retrial applies to all. the 
charges framed by the original Court". Mr. Roy quotes from 
the judgment of Jack, J. “What are to be reversed or altered are 
the finding and sentence of conviction, and: had the matter been 


(1) (1935) 39°C. W. N, 677. 


a 


“Ba 


CRIMINAL, 
1948. 
wre 


Jaban Sheik 


at v. 
The Emperor. 
Ellis, F. 


88 


Chim. 


1948. 
wore 
-Jaban Sheik 


eY 
` The Emperor. 





Ellis, F. 


THE CALCUTTA LAW JOURNAL. [Vor. 83. 


Res integra I would have been inclined to hold that the appellate 
Court has no jurisdiction under section 423 (1) (b) to interfere 
with an order of acquittal, And Mr. Roy invites us to accept that 
both the learned Judges were of the same mind on this particular 
point. Whatever his personal opinion was, Jack, J. was not pre- 
pared to differ from the "settled law" in Calcutta as laid down 
in the case of Wasimuddin v. Emperor (1) following the case of 
Krishna Dhar Mandal v. Queen Empress (2) and Qneen Empress v. 
Jaba ulla (3) and he contended that there was certdinly something 
to be said for the view held in Masimuddin’s case (1), for to hold 
otherwise would in some cases lead to anomalies and it would seem 
that if, owing to misdirection the verdict of the Jury could not be 
accepted, the verdict of acquittal might be tainted just asmuch as 
the verdict of conviction. And with regard to section 403 His 
Lordship observed, “Moreover it might be said that section 403 had 
no application aS the retrial of tha accused on remand owing 
to misdirection is part of the same trial which is not concluded till 
the appeal is heard and determined”. As their Lordships found 
that Abdul Khan must in any case be acquitted on other grounds, - 
they did not consider it necessary to refer the question to a Full 
Bench for decision ; and their observations on section 423 (1) (b) 
of the Code of Criminal Procedure remain in the nature of 
obiter dicta. i 

We may notice in passing that the case of Nasimuddin v. 
Emperor (1) was decided on the 17th June, 1912. And their 
Lordships were able to say in 1912, “Whena conviction is set 
aside and a retrial ordered it is sefé/ed Jaw that the whole case 
is reopened and the case must be tried again on"all the charges ' 


originally framed : and having regard to the provisions of sec- 


tion 423 of the Criminal Procedure Code, provisions of section 403 
in this respect cannot apply". 

The next case on which Mr. Roy relies is JVaimuddim v. 
Emperor (4) decided by Cunliffe and Henderson JJ. The head- 
note of this case reads, “Sir Cunliffe J (Henderson J, concurring 
tentatively) :—When at a trial held by an Assistant Sessions Judge 
with the aid of a Jury the accused has been convicted of certain 
offences but acquitted of others, the Sessions Judge cannot, on 
an appeal by the accused, direct his retrial on charges of which 


(1) (1913) I. L. R, 40 Calc. 163. $ 
(a) (1895) I. L. R. 22 Calc. 377. : 

(3) (1896) I. L. R. 23 Calc, 975. 

(4) (1936):40 C.. W. N. 666. 


- Vor? $3.] : HIGH COURT. 


he was acquitted”. Cunliffe J. commented on the conflicting 
decisions and observed that different ‘Judges ` seemed to have 
interpreted the combination of the principles laid down in sec- 


tions 403 and 423 of the Code of Criminal Procedure in a different | 


manner. Quoting the head-note in the case of Nitya Gopal Sadhu 
v. Emperor (1) and remarking that in its facts it was exactly 
cognate with the facts of the case before him; he observed that 
the decision appeared to him to be both good law and good 
sense. Referring to section 403 of the Code of Criminal Pro- 
_ cedure, the learned Judge thought it a monstrous thing that 
.. Persons in such circumstances should not- be protected by the 
tule of the old plea of autre fois acqui? and observed that he 
would want a very strong authority to hold that the plea could 
only bs setup in law in what are entirely separate proceedings 
initiated de novo with no connection with the former trial. Hénder- 
son J. was also inclined to the same view but left the question 
open as its decision was not necessary for the decision of the case. 
The observations of Lort Williams J. in Abdul Khan v. Emperor 
(2) and of Cunliffe J. in Naimuddin v. “Emperor (3) are the sheet 
anchor of Mr.” Roy’s argument. He has also made a passing 
reference to cases of other Courts. The ` case of Bir Singh and 
another v. The Emperor (4) is of little assistanċe for there Shadi 
Lal, C. J. merely observed that it was doubtful whether an appellate 
Court could, under section 423 (1) (b), pass an order. which would 
make the position of the appellant worse. But in that case His 
Lordship found it necessary to pronounce a final opinion on the 
, question, ‘Another case of the Lahore High Court, Ali Mahammed 
and others v. The Emgeror (5) is also the decision of a “single- sitting 
Judge, who observed that an order of an Additional Sessions Judge 
directing a retrial of.an accused on charges under sections 420 and 
465 of the Indian Penal Code on an appeal from his conviction 
under section 420 and order of acquittal having been recorded in 
respect of the charges under section 465 was of doubtful legality. 
On the other side Mr. Afzal. relies on the case of Kamala Kanta 
Choudhury v. Emperor (6), a case in which, previous decisions 
“were considered by Henderson and Biswas, JJ. and the view of 


* (1) (1934) 38 C. w. N. 1128, 
(2) (1935) 39 C. W. N. 677. ; 
(3) (1936) 40 C, W. N. 666, i eet 
(4) A. I. R. (1927) Lah, 733. ] 

(5) A. 1. R. (1935) Lah. 945. 
(6) (1997) 41 C. WEN, 1113. 
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the Calcutta High Court as expressed in the cases of Nasimuddin 
(1) and Krishna Dhar Mandal (2) was affirmed. In Kamala 
Kanta’s case (3) it was held that the High Court, on setting aside 


the verdict of the Jury in an appeal by the accused, has power 
to direct his retrial on all the charges originally framed including 
- those of which he was acquitted (at any rate when the latter do not : 


relate to distinct offences constituted by distinct acts). Henderson, 
J. referred to the decision in Naimuddin Biswas case (4) and his 
own tentative acceptance of the view taken by Cunliffe and Lort 
Williams, JJ. but added that after’ further consideration he had 
reached the conclusion that the old decisions are correct. With 
great respect to Lort Williams, J. he did not agree that section 403 
of the Code of Criminal Procedure could have any application 


.to the case at all, for the appeal was merely another stage in the 


trial itself. Biswas, J. reviewed the previous decisions of the 
Calcutta High Court and came to the conclusion that they correctly 
laid down the law. His Lordship pointed out that section 403(1) 
on which Lort Williams, J. relies, has no application inasmuch as 
the retrial will not be a second trial but only a continuation of 
the first trial and further there is no warrant for limiting the con- 
struction of section 423 of the; Code of Criminal Procedure in 
the way suggested-by Lort Williams, J. for such a construction 
would, in fact, lead to grave miscarriage of justice in many cases. 

Kamala Kanta Choud hury’s case (3) thus re-affirmed the law as 
laid down in the case of Xrishna Dhar Mandal (2) and from 1894 
to 1937 it has been settled law in the Calcutta High Court that 
when an appellate Court orders a retrial without any express 
limitation as to the charges upon which such retrial is to be held, 
such retrial must be taken to be upon all the charges as originally 
framed, and the acquittal by the Tury on the previous trial upon 
some: of the charges is no bar to the accused being tried on them 
again, as, having regard to the provisions of section 423 of the Code 
of Criminal Procedure, the provisions of section 403 in that respect 
cannot apply to such cases. 

We have no hesitation ourselves in accepting this as the correct 
interpretation of the law and we propose to follow it in regard to 
the case before us. As we observed before, the two petitioners, 
Jaban Sheik and Golam Sarwar, were tried on a charge under 

(1) (1913) I. L. R. 40 Cale, 163. tos 

(2) (1895) I, L. R. 22 Calc. 377. d 
(3) (1937) 41 C. W. N. 1112, - E 

(4) (1936) 40 C. W. N. 666. "n 
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section 394/34 of the Indian Penal Code, The- learned Assistant 
Sessions Judge signally failed to give the Jury any proper directions 
in law and the direction which he did give them could only have 
misled them. So the Jury took the line of least assistance and 
returned a verdict under section 325/34 of the Code. The Sessions 
_ Judge had no alternative but to set aside the verdict of the Jury 
and order a retrial. As Henderson, J. observed in Kamal Kanta 
Choudhury's case (1), i in a case of this nature it is only common 
sense that. when once the conviction and -&entence under 


section 325/34 have been set aside and a retrial ordered the whole - 


matter should be reopened and the retrial held on the charges as 
originally framed. 

~ It is unfortunate that section 423(1) (b) of the Code of Criminal 
Procedure is couched in language which admits of such differences 


of opinion aà .we have noted, and it is desirable that it should bs - 


amended so as to lay down precisely what in law are the powers of 
an appellate Court in ordering a retrial in cases when, on some of 
the charges there has been: an acquittal in the Court below. 

. In the result this. Rule is discharged dnd.the the two petitioners 
will be retried on tlie. charge under section 394/34 - as: originally 
framed. z 


Amin Ahmed, J. :—1 agree, 7 ie ee 
S- Ci 5s yai ono 0c. Rule discharged, 
(1) (1937) 41 C. W. N. 1112. ES 


xe 
D 


gt 
CRIMINAL, 
1948. 
ww 
Jaban Sheik 
. Vee 
The Emperor. 
Ellis, S. 


* 


THE CALCUTTA LAW JOURNAL, ` [Vor. 83. 


APPELLATE CRIMINAL. d 
Before The Chief Justice and Mr. Justice Blank. . ` 


THE KING 
D. 
KANAI LAL PALADHI.* 


Murder—Code of Criminal Procedure (Act V of 1898), section 374, reference 
under—Accused committed robbery using a deadly weapon—Murder of 
two persons—Indian Penal Code (Act XLV of 1860), sections 302, 
392/397—Two separate offences of murder included in one charge, if an 
illegality vitiating the whole trial—Code tf Criminal Procedure, 
sections | 233, 234, 235—IMegality and irregularity, distinction 
between—Non-compliance of section 233, if irregularity or illegality— 
Section 537, irregularity curable, but illegality, if curable. 

When two offences of murder are committed, each of them should be 
made the subject of a distinct and separate charge, the jury should be directed 
upon each charge, they should return a verdict on each charge after consider- 
ing tte evidence relating to each and not a general verdict on both treating 
them as one charge though the two charges can be tried together. 


Any error of omission or commission in the matter of procedure only and 
not violating any positive enactment of the Code is an irregularity but that 
transgressing the, positive enactment is an illegality. 


The breach of the provisions of section 234 or 235 of the Criminal 
Procedure Code would at most be irregularity curable: under section 537 
of the Code but the provisions of this section could not bo called in aid- to 
cure an illegality. i 


Quaere :. Whether the failure to comply with the provisions of section 233 
of the Criminal Procedure Code is an illegality or an irregularity. 


Subrahmania Ayyar v, King Emperor (1) ; Smurthwatte v. Hannay (2), ^ 
In the matter of Abdur Rahman (3); Ajgar Shaikh v. King-Emperor (4) ; 
Alimuddin Naskar v. King-Emteror (5) ; Ram Subhog Singh v, King-Emperor 
(6); Johan Subarna v. King-Emperor (7); Gul Mohamed Sircav v. Cheharu 
Mondol (8) ; Asimuddi v. King-Emperor (9), reviewed and discussed. ] 


*Reference No. 1 of 1948 in and Criminal Appeal No 14 of 1948 against 
the conviction and death sentence passed on the accused by the Sessions Judge 
of Hooghly. , 

(1) (1901) I. L. R. 25 Mad. €1. 

(a) (1894) A. C. 494. 

(3) (1900) I. L. R., 27 Calc, 839. d 

(4) (1928) 3a C. W. N. 859. li 

(5) (1924) I. L, R. 52 Calc. 253. 

(6) (1915) 19 C. W. N. 97a. 

(7) (1905) a C. L. J. 618. 

(8) (1905) 10 C. W, N. 53. 

(9) (1926) I. L. R, 54 Calo, 237. 
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~ Appeal by the Accused ang Reference by the.Sessions Judge ` ots 
Hooghly. 


- Accused charged with offances punishable under sections 302 
- and section 392 read with section 397. 


The material facts appear from the judgment. 
Mr, Ajoy Kumar Bose for the Accused, 


. Mr. Nirmal Kumar Sen for the Crown. 

-The following Judgments were delivered : 

‘Harries, C. J. :—This isa reference made under section 374 
of the Code of Criminal Procedure by the learned Sessions Judge 
of Hooghly for confirmation of a death sentence- passed .on Kanai 
Lal Paladi. The latter has also appealed against his convictions 
under section 302 and section 392/397 of the Indian Penal Code. 
As I have stated, the appellant was. sentenced to death under 
section’302 of the Indian Penal Code, but no Separate sentence was 
: passed under section 392/397 of tke Indian Penal Code. It will 
be convenient to deal with the reference and the appeal in this 
judgment. 

. The charge against the appellant was à that he had in the early 
morning of April 6, 1947, at a village called Gopinagar murdered 


4 


two persons Badal Chandra Das and Sadhan Ruidas, A further i 


charge was that he had committed robbery and at the time of 
committing the said robbery he used a deadly weapon. 

The trial was before the learned Sessions Judge sitting with a 
Járy. The jury convicted the appellant: upon boto charges and 
the learned Sessions Judge agreeing with the verdict sentenced 
the appellant to death under section 302 of the Indian Penal 
Code. .. à 
_A preliminary point has been taken i in this appeal, panel: that 


the trial Was - - vitiated by reason of a gross illegality, The case 


against ‘the appellant was that he had murdered two persons in the 
early morning of April 6.. The murder of these two persons 
“undoubtedly constituted two separate offences, yet we find that the 
two murders, were included in one charge. Before the, learned 
Sessions Judge and the’ jury and first charge read as, follows :— 


- "That you, on or about the 6tn day of April 1947, at Gopi- - 


nagar, BO. Haripal, committed murder by intentionally. causing _ 
the death of.Badal Chandra Das and Sadhan Das and thereby 
committed offence punishable under section _302 of the Indian 
Penal Code, and within the cognisance of the Court of 
UE i aroo 
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* The second chàrge to which no exception is taken related to the 


robbery. 


It has been urged on behalf of the appellant that the inclusion 
of two distinct offences in the first charge constitutes an illegality ` 
which vitiated the whole trial. MK 

Section 233 of the Code of Criminal Procedure provides “for 
every distinct offence of which any person is accused there shall be 
a separate charge, and every such charge shall be tried separately, 
except in the cases mentioned in sections 234, 235, 336. 
and 239." 

As I have already said, the appellant was charged with the 
murder of two persons and it is clear from the terms of section 233 
that there should have been a. charge in respect of each murder 
although the two charges might well be tried together under the 
provisions of section 234 or section 235 of the Code of Criminal 
Procedure, The objection taken to this trial is not that the Court . 
could not have tried two charges of murder together but that two 
distinct offences have been included in one and the same charge 
contrary to the provisions of section 233 of the Code of Criminal 
Procedure. . 

On behalf of the appellant reliance has been placed upon the 
well known decision of their Lordships of the Privy Council in 
Subrahmania Ayyar v, King-Emperor (t). In that case there had- 
been a clear breach of the provisions of section 234 of the Code: 
of Criminal Procedure which provides that three offences of the 
same kind committed within the space of twelve months may be 
the subject-matter of one trial, though each offence would have to 
be made the subject of a separate and distinct charge. Before 
their Lordships of the Privy Council it was urged that a breach `of 
section 234 of the Code of Criminal Procedure would at most be 
an irregularity which could be cured by reason of section 537 of 
the Code of Criminal Procedure. Their Lordships, however, 
drew a distinction between an illegality and an irregularity and 
pointed: out that section 537 of the Code of Criminal Procedure 
dealt only with irregularities and the provisions of that section 
could not be called in aid to cure an illegality. At page 97 
Lord Halsbury, L. C. who delivered the judgment of the: Hoard 
observed : i 

- “The remedying of mete irregularities is familiar in most systems 
of: jurisprudence but it would be an extraordinary extension of such 


t) (rgd) L L, R, 25 Mad, 61. 
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a branch of administering the criminal law to ES that when the 
Code positively enacts that such a trial-as that which has taken 
place here shall not be permitted that this contravention of the 
Code comes within the description of error, omission, or irregularity. 
“Some pertinent observations are made upon the subject by Lord 
Herschell and Lord R ussell of Killowen in Smurthwaite v. Hannay 
(1). Where i ina civil case several causes of action were joined, 
Lord Herschell says that ‘if unwarranted by. „any enactment or 
: rule it is much more than an irregularity’, and Lord Russell of 
-Killowén in the same case says, ‘Such a joinder of plaintiffs is 
More than an irregularity, it is the constitution of a suit in a way not 
authorised by law and the rules applicable to procedure.’ , 

“With all respect to Sir. Francis Maclean and - the ‘other Judges 
who agreed with him in the case of Za the matter of Abdur Rahman 
(2) he appears to have fallen into a very manifest. logical error in 
arguing that because all irregularities are illegal. as he says in a 
sense and this trial was illegal that therefore all things that may in 


his view be called illegal are therefore by that one adjective applied _ 


` to them become equal in importance and ‘are susceptible .of being 
treated alike. But this trial was prohibited in the mode in which 


it was. conducted, and their Lordships - will, humbly advise His 


Majesty that the conviction should be set aside”. =. 

It has been urged on behalf of the, appellant, that the present 
case falles within the principle enunciated in Subrahmania MES 
case (3). i 

On behalf of the Crown, however, it = been urged that this 
Court has drawn a distinction between a.case with as the present 
and Sudrahmania Ayyar’s case (3). There are undoubtedly cases 
in which this Court has held that a  joinder of two distinct offences 
in a single charge is a mere irregularity which may be cured under 
. Section 537 of the Code of Criminal Procedure. That was clearly 
laid down by a Bench of this Court in Ajgar Shaikh v. King- 
Emperor (4). In that case reference was made to Alimuddin 


Naskar v. Emperor (s) In this latter cage seven distinct offences ` 
of murder were “included in one charge. - Walmsley, J., referred . 


‘to that charge in these terms: 

"It is merely a technical defect that the seven inmates of 
Momraj's hut are all: ‘named in one charge of que instead of a 

(1) (1894) A. C. 494. 
(a) (1900) I. L. R. 27 Calc. 839. 
(3) (1901) I. L. R. 25 Mad. 61; 
(4) (1928) 3a C.-W. N. 839. 
(5) (1924) I. L. R, 5a Calé; 253. 
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separate charge for murder Bene drawn up in gend to each. To 
that I attach no importance." 

I must confess that this is à. somewhat strange view. Mukher- 
jee, J., who also delivered judgment in that case does not assent 
to the observation of Walmsley, J., to which I have made reference. 
The observation of Walmsley, J., is purely obiter because it was 
unnecessary for the decision of the case. 

It was also held in the case.of Ram. Subhog Singh v. The King- 
Emperor (1), that a breach of the provisions of section 233 of the 
Code of Criminal Procedure was an irregularity curable under 
section 537 of the Code of Criminal Procedure. It is to be observ- 
ed, however, that Fletcher, J., dissented from that view. It was 
a case in which Fletcher, J., and Beachcroft, J., had disagreed and 
which had been referred to Sharfuddin, J.,:as the third Judge. 
Tt was the view of Beachcroft and Sharfuddin, JJ., that a breach of 
section 233 of the Code of Criminal Procedure was an irregularity 
curable under section 537 of the Code of Criminal Procedure. 

There are, however, a number of cases in which this Court has 
held that.a breach of the provisions of section 233 of the Code of 
Criminal Procedure is an illegality and does not fall within the 
ambit of section 537 of the Code of Criminal Procedure. In the 
case of Johan Subarna v. The King Emperor (2), a Bench of this 
Court expressly held that a joinder of two offences committed on 
two different frays, one following the other, in one charge is an 
illegality which vitiates the trial and cannot be cured by section 537 
of the Code of Criminal Procedure. It is true that in this case 
the two offences were committed on two different dates but the 


.reasoning applies generally to all cases where two or more offences 


have been included in one charge. Another case in which the 
same view was held is the case of Gu? Mohamed Sircar v. Cheharu 
Mandal (3). "There a Bench held that the joinder in one charge of 
two distinct offences though arising out of the same transaction is 
an illegality fatal to the trial. In the case before us the two offences 
of murder certainly arose out of the same transaction and the 
present case seems to be absolutely covered by the case of Gul 
Mohamed Sircar to which I have made reference. A somewhat 
similar view was taken in AzimuJdi v. Amperor (4), in which it was 
held that a single head of chaige under section 302/149 of the 


(1) (1915) 19 C. W. N. 972. 

(2) (1905) 2 C. L. J. 618. 

(3) (1905) 10 C. W. N. 53. 

(4) (1926) Ie L. R. 54 Cale, 237. ` 
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Indian Penal Code:in respect of three prone killed - in’ the same 
transaction is illegal. - s 


-On the present state of authorities it is difficult for this Bench 
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of the-Code of Criminal Procedure is an illegality, though as I have“ 
said, there are a number of cases which support that view.” The 
more recent caseg, however, suggest that it is an irregularity. 
Having regard to thé state of authorities, I do not think it-neces- 
sary to express. my own view on the matter, because Lam satisfied 
that even if non-compliance with section 233 amounted only to an 
ifregalarity it would in the present case ‘be impossible to say that 
-such "had not.occasioned a failure of justice and was thefefore.cur- 
` able by reason of section 537 of the Code ‘of Criminal Procedure. 
.- The two offences which were inéluded iù one and the same 
chafge were two of the ‘most serious offénces known to the law 
namely, offences of murder, It is true.that it was-alleged that 
they were committed one after the other at the same ploce,- -büt it 
is to bé observed that the injuries found: on the body of one of 
the deceased men were far more serions than the injuries found-on 
. the body of the other. Indeed it was possible that the death of 
Badal Chandra Das might have been due to-a ruptured spleen, 
though that ruptured spleen might well bave been the result of 


some blow. In the case of Badal Chandra Das it might possibly - 


have been argued that the offence if any, was something less than 
murder and was only an offence under section 304 of-the Indian 
Penal Code. Iam not suggesting that there would be any force 
in that argument, but I am merely stating that it was possible 
to draw a distinction between the murder of Badal Chandra Das 
and the murder of Sudhan Ruidas. However, these two offences 
were placed in one charge and the learned Sessions Judge made 
no effort to distinguish one offence from the other. In bis charge 
to the jury he makes it clear that they should find &' verdict of 
"guilty if they were satisfied that the appellant caused the death of 
either Badal Chandra Das or Sudhan Ruidas; Strictly, that is 
quite ficcurate because-a verdict of guilty i in respect of the death 
of one of them would: be sufficient to support a conviction for 
mufdér. ‘The charge as a whole was pùt to the jury and they 
were asked to say what was their verdict on that charge. They 
were not asked to state Specifically- whether they were satisfied: 
that the appellant had murdered one :or other or -both- of the 
deceased men.-- The jury unanimously returned a verdict of guilty, 
‘Dut it is impossible for this Court to say whether they held the 
appellant guilty. of the murder of both Badal Chandra Das and 


/ 





Harries, C, F. 


98. 
CRIMINAL, 
1948. 
wr 
The. King 


v. 
Kanai Lal Paladhi. 


Harries, C. F. 


4 ) 
THE CALCUTTA LAW JOURNAL. : [VoL 85. 


Sudhan Ruidas or the murder of either of them. There can be 
no doubt that if this Court was of opinion that the jury bad found 
the appellant guilly of the murder of both, the case would assume 
an even more serious aspect than it would have assumed if the 
jury had found tbe appellant guilty of only one murder. In short, 
it is quite impossible to say that the procedure adopted by the 
lower Court has not resulted.in a failure of justice, In my view 
these offences should have been kept apart and each made the 
subject of a distinct and separate charge. The charges could have 
been tried together, but the learned Judge should have directed 
the jury upon each charge and pointed out to them the evidence 
relating to each charge. That was not done and the jury were 
allowed to treat the two charges as one and return a general verdict 
upon the charge. That being so the trial was, in my view, wholly 
unsatisfactory and the verdict cannot be permitted to stand. — ^ 
Learned Advocate for the appellant has also pointed out to us 
what is a substantial misdirection, The learned Judge has pointed 
out that the evidence in the case was mainly circumstantial and 
then added that the circustantial details were proved by three very 
reliable witnesses, namely, P. W. 5 Dr. Aswini Kumar Biswas, P. 
W. 16 Barindra Kumar Ghosal and P. W. 1 Prosad Chandra 
Ghose. He then added that witnesses examined on the same point 
were P. Ws. 8, 9 and 12. It is to be observed that neither P. W. 8 
nor P. W, 12 gave any evidence in chief, but were merely tendered 
for cross-examination and the cross-examination elicited no facts 


_ Which supported or corroborated in any substantial degree the 


evidence of the main. witnesses, The learned Judge appears 
to have had in mind what these witnesses said elsewhere, but of 
course all that was admissible at this trial was what they deposed 
to in the presence of the jury. However, it is unnecessary to 
consider the effect of this misdirection because in my view the 
convictions must be set aside and a fresh trial ordered. 

In the result, therefore, the reference is rejected and the convic- 
tion under section 302 and the sentence of death are set aside. 

The appeal is allowed, the convictions and sentence are set 
aside and the case is sent back to the Sessions Court to be retried 
after proper charges have been framed as reqüired by section 233 of 
the Code of Criminal Procedure. The learned Sessions Judge of 
Hooghly should deal with this matter with the utmost expedition. 

Blank, J. :—1 agree. - : 
S c ' 7 Reference rejected, : 

Appeal allowed and case sent back for. retrial 
after' framing proper charges., 


Von 8&] —00- HiGH coU. - 


: CRIMIN AL REVISION. ` 


Before Sir Arthur Trevor fuss Chief Justice. 


£3 


PRAVA DEBI ALIAS PRAVA 
v. 


SANTI RAM CHATTERJEE.* 

_Revision—Code of Criminal Procedure (Act V of -1898), section 439—Tenant 
of the first floor placing a door across the stairway—Tenants of ground- 
Jioor prevented thereby to go to roof—Indian Penal Code (Act RLV- of 
1860), section 34 34t—Wrongful restraint— Elements necessary to constitute 
the-offence—Dispute, if of civil nature... 


P a sub-tenant occupying the first floor and a room on sepa foo under 


S the tenant placed a door across the stairway making it impossible for the 


tenants of the. ground- -floor to go on the roof.: 

Held, that merely blocking a way does not necessarily involve a an offence 
under section 341 of the Indian Penal Code, Before the petitioner could be 
convicted the Court would have to be satisfied i upon evidence that this stair- 
case formed no part of the petitioner's tenancy or, in the alternative, if: it did 
form part of her tenancy, persons living on the ground-floor had an easement 
Over this staircase to get on the roof, . - 


Quite obviously, the dispute in this case is a civil one as to the right of 


“the ground-floor tenant to use the staircase at all and'the matter could.only 
- be satisfactorily decided if a sult was brought for damages “and a mandatory 


injunction calling upon the petitioner to remove this door. 


Application under: section : 439: of the Code ot Criminal 
Procedure. PET e * 


The | material facts are stated as above.. ' : er 
Mr. S. S. Mukherjee for the Petitioner. 
_ Mr, Monmohon Mukherjee for the Opposite Party. 
The following judgment was delivered 5 . 
Trovor Harries, C. J, :—This is a petition for revision of an 
order of a learned Presidency Magistrate convicting the petitioner 
under section 341 of the Indian Penal Code and sentencing her 


to pay a fine of Rs, 159 or in default, two months’ simple 
imprisonment. Í ! 


: *Criminal Revision No. 303 of 1948 ayalast the conviction and sentence 


' under .seotion 341 of the Indian Penal Code quen by the Presidency 
. Magistrate, Calcutta, - : 


Sune, ai. 
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The complainant was a tenant of certain premises and he had 
sub-let the first floor and a small room of the second floor to the 
petitioner. It appears that there was a staircase from the ground- 
floor to the first floor and. then on to the roof upon | which the 
second floor room stood. The charge against the petitioner was 
that she had placed a door across the stair way making it impossible 
for the tenants of the ground-floor to go on the roof. 

Three persons were prosecuted, namely, the petitioner who was 

a kept woman, the man who kept her and a servant. The petitioner 
only was convicted and there seems to be practically no evidence 
that she was the person who caused this door to be placed to block 
the staircase. Even assuming that it was "established that the 
petitioner caused this door to be placed, I am not satisfied that 
the evidence proves an offence under section 341 of the Indian 
Penal Code. 
. Merely blocking a way does not necessarily involve an offence 
under section 341 of the Indian Penal Code.. Before the petitioner 
could be convicted the Court would have to be satisfied upon 
evidence that this staircase formed no part of the petitioner's 
tenancy or in the alternative if it did form part of her tenancy, 
persons living on the groundfloor had an easement over this stair- 
case to get on to the roof. - 

All the evidence amounts to is that certain persons interested 
in the groundfloor said that they used this staircase to’go on the 
roof. Did they go on to the roof as of right or were they inerely 
permitted to go on to the roof? If they went as of right then of 
course this staircase could not be blocked, But if the staircase 
formed part of the tenancy of the petitioner and the petitioner 
allowed persons to go on to the roof, that would not give them a 
right to go on to the roof. These are. matters which have not 
been considered at all. It appears that all that is necessary to 
obtain a conviction under section 341 of the Indian Penal Code 
before some Magistrate in Calcutta is merely to show that somebody 
has-been prevented from going somewhere. The person preventing 
bim may have every right to prevent him ; but that does not seem 
to be a matter which is considered at all. Í 

Quite obviously, the dispute in this case is a civil one as to “the 
right of the ground-floor tenant to use the staircase at all and the 
matter could only be satisfactorily decided if a suit was brought for 
damages and a mandatory injunction calling upon the petitioner 
to remove this door. In such a suit the petitioner could’ well 
justify her action by showing that the staircase formed part of her 
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tenancy and that no one had a right to use it. In allithe circum- 
stances. I am -not satisfied that all the elements necessary to main- 
tain a conviction under section 341 of the Indian Penal Code were 
present in this case, arid that being so this petition, must be allowed 
and the conviction and sentence set aside. We INE 


The rule is made absolute and' I direct that thé- fine if paid 

must be refunded forthwith. | $ 

CD o os E set aside and fine, 
i : f _H paid, to be refunded, 


-APPELLATE CIVIL. 


Before wa Arie Trevor Harries, the Chief Jisti of 
West Bengal. . 


eae ` SRIMATI AMIYA BALA SINGHA | 
9. 
DHANAI NASKAR ^. — 
AND ON HIS DEATH, HIS. HEIRS, HIS. WIDow 
TURA. BIBI AND OTHERS, 


Bengal Tenancy Act (Act VIII of 1885), section 104H—Suit filed after service 

| f notice under section 167 during settlement operations but before the 

^ date, of final publication of Record of Rights, if maittainable— 

^. *. Sections. 1044 fo 104F—Preparation of -setilemant Rent-Roll— 

Section 1034, incorporation in Record ef. Rights finally deant under— 
Sections" IH ‘and rnd,” 


Section to4H ‘of the Bengal Tenancy Act can never bo a bar to a suit, 
after. service. ‘of notice on the tenant under section 167, filed during settlement 
.operation. but before the date of final publication of Record of Rights, because 
that section only deals with right of persons aggricved with certain entries in 
a Settlement Rent-Roll rere in the Record of Rights finally published, 


"Appeal from Appellate Decrée No. 740 “of 1944 against the ' decree of 
K. F. Akbar, Esq., Additional District Judge, 3rd Court of Zillah 24 Perganas, 
dated ‘the goth November, 1943. affirming the decree of Anath Bandhu Shyam; 
"Esq. Monell, Ist Court, Baruipore, dated the 4th December, 1942. 


tòr 
CrouNaL, 
5g. 
Prava Débi 


Trevor Harries, C, J. 
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Appeal by the Plaintiff. 

Suit for declaration of title and for delivery of possession. 

The material facts will appear from the judgment. 

Mr. Harideb Chatterjee for the Appellant. 

„No one for the Respondents, * - 

The judgment of the Court was as follows : 

- Harries, C. J..:—This is a second appeal from concurrent 

decrees of the Courts below made in favour of defendant No. 1. 

The facts of the case can be shortly stated as follows :—The 
land in suit appertained to a Jama of 3oo bighas held by Harez 
Molla and others. Later, these lands were sold by the co-sharers 
to Sailendra Sinha. One Sadimani, a son of Harez, took settlement 
of 25 bighas of land from Sailendra by executing a kabuliyat. The 
superior landlord Bimal Chandra Ghose and others however 
obtained a decree for rent as against the tenants of this holding and 
put it up for sale, The holding was purchased by the plaintiff 
Ramballay. After his purchase he served notice under section 167 
of the Bengal Tenancy Act on Sadimani and sold the lands in 
suit by a Kobala dated September 14, 1939- The plaintiff alleged 


that Sadimani had a chashbari on the land and he lived there 


dwing the cultivation season, It is said that he had no interest in 
the land but that he resisted the plaintiff when he went to take - 
possession, 5 

The defendant No. 1 Signed. an interest in plot No. 1 of the 
property in dispute and. claimed that his rent had been settled 
under section 104 of the Bengal Tenancy Act and that he had 
been recorded as a tenant, Hence the suit was not maintainable. 

Both the Courts below held that the suit would not lie by reason 
of section 104H of the Bengal Tenancy Act. That section deals 


"with rights of a person aggrieved by an entry of à rent settled in a 


Settlement Rent-roll prepared under sections. 104A to 104F and 
incorporated in a Record-of-Rights finally published under 
section 103À.' Any person who is aggrieved may bring a suit 
within six months from the date of the certificate of the final publi- 
cation of the Record-of-Rights and it is provided that a suit may 
be instituted on a number of grounds including one denying the 
relationship of landlord and tenant. 

Both the Courts below were of opinion that this was barred bi 


‘reason of section 104H of the Bengal Tenancy Act, but in my 


judgment that cannot be so. The learned Additional District 
Judge in his judgment points out that tho Record-of-Rights was 
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finally published on April 29, 1942, and tbat no suit was filed under 
section 104H -of the Bengal Tenancy Act. He then points out 
that the present suit was filed on September 16, 1941, that is a 
matter of over seven months before the Record-of-Rights was 
finally published. 

As this suit was filéd before the Record-of-Rights was finally 
published section 104H of the Bengal Tenancy Act can never be 
a bar, because that section only deals with right of persons 
aggrieved with certain entries in a Settlement Rent-roll incorporated 
in-a Récord-of-Rights finally - published, The plaintiff was not 
such a person because there was no Record-of-Rights with the entry 
complained of in existence when.he brought the suit. It was true 
that preparations were-going on for the publication of the Record- 

, of-Rights, but it had not been published. ` That being so, whatever 
the plaintiff's rights were they could not be barred by section 104H. 
^It has been suggested that the plaintiff's rights might be ‘barred 
under sections TII and 111A of the Bengal Tenancy Act, and this 
point. does not seem to .have been considered by the: Courts. below. 
- Again, the question will arise whether or not these sections. can 
apply to.the present ‘suit which was,. as- I .have said, instituted 
before the Record-of-Rights was finally published. This aspect of 
the case was entirely overlooked by the lower appellate Court and 
it appears to me that the decree- passed’: cannot be subbingd: ant 
the matter must be heard on the merits: 

That being so, this second appeal must -be -allowed and the 
decrees of-the lower Courts set ‘aside and the case remanded to 
the trial Court to be heard and determinéd- on- the ‘merits and in 
accordance with the observations made in this judgment. 2 

As no one has appeared on behalf of the respondents I would 
make no order as to costs of this appeal. The costs of the earlier 
proceedings in the trial Court and in the lower appellate Court. will 
abide the event of me cL in the trial Court which I ‘have 
ordered. — . 


$c i a + l ‘Appeal allowed. 
Case remanded to lower Caii, 
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25 vo0:. 70 Before My. Justice K. C. Das Gupta. ' 
Civi xi SYED'AYEZALI MIR, . 
Ec E AND ON HIS DEATH HIS HEIR AND LEGAL 
— REPRESENTATIVE, ss, SS, m 
iniu SYED MAJAHARALI MIR ` 
2» ^ oe eS ES v. - 


MAHANANDA BARUI.* ' 


Attachment before. judgment—Order affixed on one of several: lots, in the 
+ property—Attachment, if on all the lots in the property—Code of Civil 
Procedure (Act V of 1908), order .21 rules 54, 67—Order 21 rule 57, 
applicability—Attachment, if subsisis after decree and even after the | 
.. Original application for execution dismissed —Finding not challenged in 
lower appellate Court, if can be challenged in second appeal, j 


On a comparison of the language in Rule 54 with that In’ Rule 67 ‘of 
Order “at it is clear that though the Legislature provided in Rule 67 for 
separate proclamation for each lot in certain cases yet it considered the 
differents lots to be one for the purpose of attachment and provided in Rule 54 
‘that it was sufficient if the order is affixed on a conspicuous part of the 
property. Thus the law does not require that the property is in several plots, 

_ contiguous or otherwise, the order of attachment ` should be affixed on each 
separate plot, 


- Murugappa Chettiar v. Thirumalai Nadar (1) dissented: from, 


f The provisions in Order a1 Rule 57 apply only to cases of attachment in 
execution of a decree and not to cases of attachment before judgment. 


An order for attachment before judgment subsists after the decree for the 
purpose not merely of.the original application for execution but even after 
the original application for execution has been- dismissed and subsista, 'for the 

- -Purpose of subsequent application for exegution as well, 


4 P ~. Ganesh Chandra Adak v. Banwari Lal Roy (2) and Shib Singh Roy. > ve 
Sheik Sabsruddin Ahmed (3) followed. x - -r 


, Mayappa Chettiar v. Chidambaram Chettiar (4\ dissented from, . . >. 


The definite finding of the trial Court regarding the genuineness Or other- 
-wise of a document when not challenged in the lower Appellate Court cannot 
/ be challenged in second appeal on the ground of non consideration of. 
toe ae matter, . a 


* Appeal from Appellate Decree No. 153 of. "1944. against the decree of 
| AL F.M. Rahaman Esq , District Judge of Zilla Howrah, dated the goth June, 
1943 reversing the decree of Md. Idris Ei o Munsiff, "er dated the 15th 
March, 1943. 
(1) A. I, R. (1948) Mad. T 
(2) (1912) 16 C. W. N. 1097. 
- ^ (3) (1928) I. L. R. 56 Calc. 416. 
(4) (1923) I, L. R 47 Mad. 483 (F. B.). 
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Appeal by the Plaintiff. 


- Suit for a declaration that the different lots in the property were 
not covered by attachment before judgment and that no title passsd 
to the, defendant by his purchase of the property in the second 
execution case after the first has been dismissed. 


Mr. Prokas Chandra Bhose for the Appellant. . - 
Ar. Samarendra Krishna Deb for the Respondent. 


The following judgment was delivered :— 

Das Gupta, J. :—The plaintiff bases his claim to the janie 
in suit on two registered and one unregistered kobala while the 
defendant's claim is based on purchase in execution of a. decree 
-he obtained on a hatchitta. The plaintiff's case is that the defen- 
. dant did not acquire any right to these lands in suit by his pur- 
chase, first because these properties were not covered by the 
attáchment before judgment and: secondly because the attachment 
must be heldito have ceased to be operative after the dismissal 
for default Of the first execution case brought by the defendant. 
Defendant's purchase was admittedly made in the second exécu- 
tion case after the first had been dismissed for default. 

The trial Court held that item No. r of the Schedule was 
covered by the attachment while items 2, 3 and 4. were not so 
covered. Accordingly it decreed the’ plaintiffs suit as regards 
. items Nos. a, 3 and 4 of the plaint. 

On appeal, the learned District Judge came dis conclusion 
that items -2, 3 and 4 were also covered. by attachment before 
judgment, and accordingly held that the plaintiff acquired no title 
thereto by his purchase after attachment. . The appeal was accord- 
ingly allowed and the entire suit dismissed with costs. 

Two' points have been taken on behalf of the plaintiff appel- 
lanthere. First, it is argued that the alleged attachment before 
judgment was not effected in accordance with law. Secondly it 
was urged that in any case the attachment ceased to be operative 
on dismissal of the. first execution case.’ 

As regards the first point, the main criticism of the learned. 
Advocate to the attachment as effected is that the attachment 
order was affixed only to item No. x of the -properties and not to 
all the different properties. According to him it is necessary 
that the writ Of attachment should be affixed on every separate 
item of property. Order 21 rule 54 Civil Procedure Code which 


lays down the procedure to be followed in attachment of immo- 


veable property provides that “the order shall be proclaimed at 
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some place on or adjacent to such property "by beat of drum or 
other customary mode, a copy of the order shall be affixed on 
a conspicuous part of the property and then upona conspicuous 
part of the Court-house.” Itis useful to compare the language in 
this with the language of Order 21 rule 67 which after providing 
thatevery proclamation of sale shallbe made and published ag 
nearly as may be, in the manner prescribed by rule 54, subrule (2) 
proceeds to provide that “where property is divided into lots 


` for the purpose of being sold separately, it shall not be necessary 


to make a separate proclamation for each Jot unless proper notice 
of the sale cannot, in the opinion of the Court, otherwise be 
given.” The Legislature was clearly consious of the fact thata 
property to be attached may be in ‘different lots and rule 67 pro- 
vides for separate proclamation for each lot in certain cases, . 
but omits to make any such provision for different lots in Order a1 
rule 54. The intention of the legislature seems clear to me 
that the immoveable property to be attached is considered to 
be one and it is sufficient if the order is affixed on a conspicuous 
part of the property. In my opinion, the law does not require 
that where this property is in several plots, contiguous or other- 
wise, the order should be affixed on each separate plot. Iam not 
prepared to follow the contrary decision, relied dn by the learned 
Advocate, in Murugappa Chettiar v. Thirumalat Nadar (1). 

As regards the next question whether the attachment ceased 
to be operative with the dismissal of the execution case, divergent 
views have been taken by different High Courts Order ar 
rule 57 Civil Procedure Code provides that “where any property 
hàs been attached in executión of a decree but by reason of the 
decree-holder's default the Court is unable to proceed further ` 
with the application for execution, it shall either dismiss the 
application or for any sufficient reason adjourn the proceedings 
to a future date. Upon the dismissal of.such application the 
attchment shall cease unless the Court shall make an order to 
the contrary." The question,.therefore, is whether though this 
rule speaks of attachment in execution of a decree it should apply 
also to attachment before judgment. On principle, I should 
see no reason for such extension. The learned Advocate for the 
appellant relied on the decision of the Madras High Court in 
the case of Mayappa Chettiar v. Chidambaram Chettiar (a) where- 
in it was decided that attachment before judgment will also 

(1) A. I. R. 1948 Mad. 191. 

(a) (1923) I, L. R. 47 Mad, 483 (F.B.). : 
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. cease on the dismissal of: an application ‘for “execution for default l cvis 
on the part of the decree- holder, ` The. question . came before : 1948 


this Court in atleast two cases.. In the case - of - Ganesh Chandra Syed Ayewli Mir 


Adak v. Banwari Lal Roy (1) it was held by Brett and Sharfuddin Mahanayia Barui 
JJ. that.an order for attachment before judgment subsists after — 
Das Gupta, F. 


the decree for the purpose not merely of- the original application . 
` for execution but even after the original application. for execution 
has: beén dismissed and- subsists’ for the pürpose of subsequent 
application for execution’ as well. The point again: came up for 
. consideration. in the casé -of SAid Singh Roy v. Sheik Saberuddin 
Ahmed (2) and’ the. Madras decision was s expressly dissented from 
and the previous decision of this Court in Ganesh Chandra Adak’s 
case (1) was followed. Iam content to follow the authority of 
the decision of this Court mentioned above and hold that. the 
‘argument that the" attachment before ` -judgment ceased to be 
operative with the dismissal of the first execution case is erroneous, 


The learned’. Advocate for the appellant also. wanted to attack 
! the judgment ‘of. the'Court. below on the ground that: it has -not 
considered the Bainapatra which, -according to: :the plaintiff, 
was executed by Amulya for the sale of- 14 bighas of land includa 
; ing the disputed land on the 26th .Chaitra r346 B. S. The trial ` 
^ Court came toà definite conclusion that . the Bainapatra was not 
_in existence prior -to` the 24th July, 1941 and wasa fabricated - 
` document, - It is apparent from: the judgment of the Court below 
‘that "this finding was not challenged before it. In my opinion, 
.. the judgment. cannot be attacked on the ground of” non-considera- 
tion of the matter after the appellant refused to challenge it, 


The appeal accordingly i is dismissed with, -costs,. 


Leave to appeal under clause I5 of the Létters Patent has aah 
i asked for and is refused, 


d f T Ir 


s. Gore E 2 "ur 5 Appeal dismissed, 
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Before Mr. Justice R. C. Mitter and Mr, Justice 
Amiruddin Ahmed, 


APCHARADDIN, ABDUL GANI AND OTHERS 
a. 


GURUDAYAL KAPALI AND OTHERS = — 


Seasonal submergence—Period of submergence—Derelict land—Vis major, 
connotation of—Rainfall in Bengal, if vis major—Adverse possession 
during submergence, if broken in continuity—Submergence during rainy 
season about two *cubils or so—Reappearance with the same identifying 
ails when water dries up—Wild grass grown during submergence taken 
and used by the person in adverse possession when water dries up— 
Continuity of adverse possession. ] 


The period of submergence is not material. It may be long or may be 
short, but in order to make the land derelict the submergence must be the 
result of vis major. 


The word vis major imports something abnormal and with reference to 
the context means that the properly by the act of God has been rendered 
useless, for the time being, that is to say, it was rendered incapable of any 
enjoyment. 


Rainfall in Bengal at certain parts of year is a normal occurance, and if ^ 
as a result of rainfall only, a plece of low-lying land 1s simply covered with 
water it cannot be said that the submergence so occasioned is the result of 
vis major and so land is to be regarded as derelict-during the time ig remains 
under water. 


As soon as the land becomes derelict the possession of the tresspasser 
ceases and the rightful owner is deemed to be in possession during the period ' 
of time when the land remains derelict. | 


Secretary of State Jor India in Council v, Krishnamont Gupta (1) 
approved. 


But where due to rainfall the depth of water during submergence is 
moderate viz., about a cubit or two and the trespasser during this period of 
submergence could have exercised acts of possession and derived some benefit 
from the submerged soil but did not choose to do so or derived only a small 
fraction of benefit, e, g. taking the wild grass that grew on the submerged 
soil, it cannot be said that.there was a break in the continuous possession of 
the trespasser, ' i 

*Appeal from Appellate Decrees Nos, 1220 and 1535 of 194t and 438 of 
1942 against the decree of Brojendra Saran Sanyal, Esq., Subordinate 
Judge, 1st Court, Comilla, affirming the decree of Jitendra Prosad Sen, Esq.» 
Munsiff, 1st Court, Brahmanbaria, 


(1) (1902) L. R. 291. A, 104 (P, C.). 


, 
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i Kumar Basanta Kumar Roy v. Secretary of State for India in Council (1) 
distinguished, z mcum 


Maharani Hemanta Kumari Deb v. Midnajore Zemindary Company ` 


Limited (2) Secretary of State for India in Council v, Debendra Lal Khan (3) 
, discussed and reviewed, . PES 


Appeal by the Plaintiffs and the Pro forma Defendant. 
Suits for declaration of title. ] 


The material facts will appear from the judgment. 


Dr. N. C. Sen Guptı and Messrs, Amarsndra Mohan Mitra 


and Ajit Kumar Dutt for the Appellants, . 
. Mr. Satyendra Kishore Ghose for the Respondents, `: 


Mr, Bireswar Chatterjee (for the Deputy Registrar) for the 
Minor Respondents. 


i Rt & C. A, V. 
` — The following judgments were delivered : ; 
Mitter, J, :—His Highness tbe Maharaja of Tipperah is the 
proprietor of a permanently settled Estate, Chakla ‘Rosanabad 
situate in the District’of Tipperah. He granted a Potta to plaintiffs 
in Chaitra 1344 B. S. in respect of Cadastral Settlement plot 
Nos. 17, 78 and demarcated portions of plots Nos, 3o and 18 of 
village Beelchakla. On the basis ófthe tenancy-title which they 
allege they had acquired some years before. the grant of the said 


Potta, and which the said Potta confirmed, the plaintiffs filed two. 


title suits, Nos, 171 and 255 of. 1939 in the Court of the Munsiff at 
Brahmanberia against the defendants who were in possession at 
the date of the suits. The Maharaja of Tipperah was made a 
fro forma defendant in both the suits, ' The first suit is in respect 
of plot No. 17, and demarcated.portions of plot Nos, 30 and 18 
and the second suit is in respect of plot No. 78." Plot No. 78 


and the said demarcated portion of plot No. 18 are’ the dry land. 


adjoining a bee! and the other plots, namely, plot No. 17 and the 


" said demarcated portion of plot No. 3o are dry lands adjoining the ` 
channel of a ‘small and shallow river. ' Their case ig that all those . 
plots were the &Àzs lands of the Maharaja who settled them on them . 


in tenancy right. - . 
They alleged díspossession'by the principal defendants shortly 


before the institution of the suits and prayed for recovery of . 


(1 (1917) L. R. 44 L A. 104 (P. C}. `- - 
(a) (1941) 45 C. W. N. 728. : 
(3) (1934) L. R, 61 L A, 78, 82, 
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Cvit, possession, The Maharaja of Tippetah —: them but ‘their 
1947. claims were resisted by the principal defendants. Their defence ~ 


haraddin, is-of a two fold character, namely, (1) that the lands in suit includ- 
Alu Gani ed.in their,tenancies which they hold under the Maharaja, and 
Gurudayal Kapali ‘alternatively (2) that they have acquired tenants’ right by adverse 
Miter, [3 possession. Both the trial and the appellate Courts found that the 
lands in suit are not included iñ the tenancies which the defendant 

hold under the Maharaja. Both the Courts below also have found 

that the defendants were in possession for a period much exceeding 

twelve years, The trial Court dismissed both the suits on the 
. ground thatthe defendants had acquired by adverse possession’ 

~ against the Maharaja the limited interest of tenants ia all the plots 


o 


in suit before the Maharaja had granted the settlements to tbe -` 


plaintif. The lower appellate Court has modified the decree of 
the, trial Court passed in suit No. 171. That suit has been 
dismissed in respect of plot No. 17 and the said demarcated portion: 
of plot No. 3o (the dry land of the adjoining river) and has been 
"s 7 decreed in respect of the said demarcated portion of.plot No. 18 
li which constitute the dry land bordering the Ze. The Maharaja 
of Tipperah and the plaintiffs are the appellants béfote us“in 
second appeal No. 1535 and their appeal is confided to plot 
Nog 17 and.the said portion of plot No. 3o, and some of the 
principal defendants are the appellants in second appeal No,, 438, 
. and their appeal is confined to the said portion of plot No. 18 
which adjoins the Zee Both those appeals are in suit No. r7r. 
The decree of the trial Court. made in the other suit (No. 255) - 
was affirmed by the lower appellate Court, Second Appeal 
No. 1220 is against the decree made in that suit and is by-the 
plaintiffs; Its subjectematter: is plot No. 78 which is the -land ` 
adjoining the deel, The judgments of the appellate Courts in . 
both the suits proceed on adverse possession. The only question 
before us in all the three appeals is whether on‘ the facts found by 
the lower appellate Courts it can be held that the principal defen- 
dents have acquired tenancy right under the Maharaja by adverse 
possession. The material findiags of the lower appellate Court are 
as follows :— , 
~ That the lands are situate in an üntaliabtted village 
`“. That the lands are capable of producing Boro Paddy only 
and are unfit for producing any other crop. 
3. That Boro Paddy is sown in about Augrahayan and reaped. 
in Chaitra, and the lands are left fallow till the rains set in, 
4. That during the rains the lands are submerged, 


`~ 


Vor. 83.) - | .HIGHCOURT.  -: — QE X * Hl 


5. That the defendants'have-beén raising Boro’ Paddy year ei e 
after year and every year, without any gap for more than thirty- -five 1947. 
years before suit. —— ` . Apobaradaia; 

' 6. That during sübmergence in the^ rainy season wild grass ul Gani 


grows on the plots which are the subject-matter of suit No. 171 Gurudayal Kapali. 
and the defendants of that suit take the grass. - There i is, however, e Mitter, Ş, 
no'such finding-in suit No. 255. In-suit-No. 225 the evidence cs 
js one- -ided to the effect that plot No. 78 has ai/s on all sides 
and during submergence the aé/s are not washed away. When the 
water dries up the lands appear with the same identifying ai/s. - 
- There is further one-sided evidence in- both the suits that the 
. depth of the water dpring submergence i is moderate; namely, about 
. two cubits or so. 
In the light of thése findires and évidence; we areto see 
if continui:y of possession on the part of the defendants is to be 
taken as broken when the lands remain under water. - ~ 
In Maharani Hemanta Kumari Debi v. Midnapore Zainindsy 
Co. Ltd, (1), a Division Bench (Nasim Ali and Pal, JJ.) had to - 
consider the case of adverse possession in respect of an area of l 
land which went, "under water every year during the rains. Tne 
land was capable of yielding two crops and it. did -not become 
absolutely ` ihcapable of enjoyment when “it remained submerged 
but. “the defendant did not in fact exercise any right of user. As. 
in the ‘cases before us the- defendant company claimed to have 
_ acquired tenancy right by adverse- possession. ‘Tt was. found that 
the defendant raised those two crops every year for the statutory 
period of 12 years. In those. circumstances this Court- held that 
continuity. of possession was not broken by reason of the seasonal 
submergence in ‘every year and- accordingly the defendant had 
acquired tenancy right by adverse possession. `The learned 
Advocate appearing for the plaintiffs and the Maharaja has realised 
that having regard to .tlhe findings of fact in the cases before us 
this decision would be an authority jn favour of the defendants, | 
_ and if followed by us would give the defendants tenancy right 
> in all the plots in suit. His contention is, however, that “this deci- 
sion. has. been wrongly decided being against the decision of the 
Judicial Committee of the Privy Council in Kumar Basanta Kumar 
Roy v. Secretary of State for India in ‘Council (2), and that we 
need not refer the matter to the Full Berch as the décision- of 
the Judicial Committee’ supports" his -contention. -It is thérefore 
(1) (1941) 45 C. W. N 728. LES : TE 
(a) (1917) L, R. 44 I. A. 104; " Daraa 7 uS A 
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necessary to examine that decision of the Judicial Committee in the 
light of principles which are well established. Those principles are : 

(1) As prescriptive title depends upon possession, the person 
claiming such title mist show that he was in actual possession for 
the statutory period of twelve years. He, cannot rely upon 
constructive possession for any period of time, however small, 
during the statutory period. i 

(2) That as soon as the land becomes derelict the possession of 
the trespasser ceases, and the rightful owner is deemed 'to be 
in possession during the period of time when the land remains - 
derelict [Secretary of Stute for India in Council v. Krishnamoni 
Gupta (1)]. . 

(3) That possession is acquired by acts of user accompanied by 
a certain intention, namely, the intention bf excluding others, but 
once possession has been acquired in that manner acts of user need 
not be exercised from day to day or from month to month or 
quarter to quarter during the requisite period to maintain posses- 
sion already acquired. “The fact of possession may be continuous 
though the several acts of possession are at considerable intervals" 


[Secretary of State for India v. Debendra Lal Khan (2)]. 


In Krishnamori Guptas case (1) the facts bearing on the 


question of adverse possession were as follows:—A char had formed 
in the river Padma about -the year 1859. It remained above 


water till 1869, for about ten years. 

During that period the Government, which had no title to that 
piece of land, remàined in possession. In 1869 the river eroded 
it and it was-again in the bed of the river for about ten years. 
It was held that the possession of the Government came to an end 
as soon as the char was submerged in 1869, and during the period 
that it was in the river the rightful owner was in constructive 
possession, and that constructive possession of the owner destroyed 
the continuity of the possession of the Government. The relevant 
passage in Lord Davey’s judgment is as follows :— 

"In order to sustain a claim to land by limitation under the 
Indian Act, there must, in their-opinion, be actual possession, of a 
person claiming as of right by himself or by persons deriving 
title from him. The possession of the Government was in fact 
determined by the submergence of the land which then became - 
derelict, and so long as it remained in that state no title could be 
acquired against the true owner. 

(1) (1902) L. R. ag I. A. 104. 

(a) (1934) L. R. 61 I. A."78, 82. 


Vor. 85.] HIGH COURT. 


` Sir R, Garth (who appeared for the Secretary of State) however, 
seems to have thought that-in such a case the possession of the 


trespasser would continue until the true owner resumed possession, ^ 


Their Lordships cannot agree in this view. On the contrary they 
think that on the dispossession of the Government by vis major of 
the floods. the constructive possession of land was (if anywhere) 


in the trué owners. Their Lordships think that for this purpose .. 


‘313 


CIVIL. © 
1947. 
wee 


Apcharaddin, 
Abdul Gani 


v. 
Gurudayal Kapali, 
Mitter, Y, 


dispossession by vis major has the same effect as ^ voluntary z 


‘abandonment”, — . 


In that case the situ had been completely washed away, The 
land became derelict after 1869 and remained derelict for . o years, 


and -the action of the river was, vis wiajor in every sense of- 


the term; ] . 

In Kumar Basanta Kumar Roy v. Secretary of State for India 
in Council (1) the char in dispute was a char of the river Bhagirathi 
(River Hooghly), After it had formed in every year there were 
floods and during the seasonal re-floodings which lasted from June 
to October the char was submerged in the river. 

Lord Sumner in delivering-judgment referred ^to- Krishnamont 
Gupta’s case (2) and observed that^no rational distinction could 
be made between that casó where the submergence was for years 
and-the case whicly was before him, where the submergence lasted 
for few months of the year only owing.to seasonal ‘flooding of the 
river. In -our judgment those observations: mean that the length of 
the period of submergence is not material. It may be ‘long or 
may be short, but'in order to make the land derelict the submer- 
gence must be the reeult of.ois major. The word òis major imports 
something ‘abnormal and with reference-to the context means ‘that 
` the property by the act of God. had been rendered useless for the 
time being, that-is to Say, it- was rendered incapable of any enjoy- 


ment. Rainfall in Bengal at certain parts of the year is a normal: 


occurrence, and if as a result of rainfall only, a piece of low-lying 


land is simply covered with water it cannot, in our opinion, be. 


said that the submergence.go occasioned is the result of vis major 
and so land is to be regarded as derelict during the time it remains 
‘under water. It is common kno ledge in Bengal that- during 


the rainy season the water level of the river Hooghly rises by - 


several feet and this rise is not entirely due to the rain water that 
the river directly receives through the drainage of the country 
through which- it follows, but is largely due to the water of heavy 
(1) (1917) LR. 44 L A. 104, : 
(2) (1902) L, R. 29 I, A, 104. g 
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floods of other streams rushing in'o its channel. In Kumar Basanta 
Kumar Roy’s case (1) the character and the cause of the seasonal 
submergence were entirely different from what we have before us; 
The report ‘of the case does not give details, but there are indica-_ 
tions that during those months, June to October, the char in 
question on submergence became to all intents and purposes & 
part of the channel of the river and incapable of any. enjoyment 
and an examination of the records of that case confirms this 


_ indication, Duriag those months the river engulfed . the char and. 


made it its own. In the case before us it is quite clear that during 
the period of submergence the defendants could have exercised acts 
of possession and could have derived some benefit from the sub- 
mergence soil, if they were so minded.’ In fact, in suit No. 171 
they did derive some benefit by taking the wild grass- that grew on 
the submerged soil. Moreover the fact that they -may not have 
chosen to exercise acts of possession during tbat period could 
not have, in our judgment, be deemed to have caused a break in, 
their possession. We accordingly hold that the decision in Kumar 
Basanta Kumar Roy's case (1) is inapplicable to the case which we. 
have before us. 

The result is that second Appeals Nos. 15:5 and 1220 of Ig4I- 
fail and are hereby dismissed. The other appeal, namely, second 
Appeal No. 438 of 1942 succeeds and is hereby allowed. The net 
result is that both the title suits are dismissed in their entirety on 
the finding that the principal defendants have by adverse possession 


become tenants of the Maharaja. In view of the fact that the | 


defendants have failed to substantiate their main defence that the 
lands in suit are included in the tenancies which they hold under 
the Mabaraja and that the plaintiffs have lost on the ground of 
adverse possession, we direct the parties to bear their respective - 
costs throughout. 

A. Ahmed, J. :—1 agree. . i 
S C. Appeals Nos, 1220 and 1535 of 1Q41 dismissed and 

: ` Appeal No. 438 of 1942. allowed, 
(1) (1917) L. R. 44 I. A. 104. 


` 


Vor, 84] `.. HIGH count 


E Mr, Justice R. C. Mitter and Mr. Justice 
W. Mac Sharpe.. 


.: JATINDRA MOHAN SARKAR 
-` , MAHIPAL- NAYEK AND OTHERS | 
(In 4.0. D. 189 of 1944). 


LN - PANCHANON SAMNI AND OTHERS.* 
Í . (In A. O. D. 190 of 1944). 


Bengal Money m Act (X B. . C. of 1940), section. 35—If Wbhdius 
Sale proclamation issued before the Bengal Money Lenders Act came into 
opsration—Judgment- debtor applied under section 36 cf the Act for 

„reopening of. the decrees—Two adjournments of sale tinconditionally 
waiving publication of fresh sale proclamation— The third adjournment of 
sale taken on condition.-that waiver would be valid only if he did not 
get any relief in the proceedings under the Act—The application under 
"section! 36 1efused by trial Judge but was substantially granted by 
appellate Court at a later date—Sale held, just a month after the date of 
third adjournment on the basis of the only sale proclamation tssued before 
the Act and was duly conjirmed—The judgment-debior's final application 
for setting aside sale after relief in the, proceedings under section 36— 
Code of Civil Procedure (Act V of 1908), section 47, order a1 Rule go— 

- Period of limitation—Conditional waiver, if effective—Non-issue of 
Sresh sale proclamation, if a material irregularity and if affects the 

_ jurisdiction - of executing- Court —Adjournment of sale beyond a month 

(7 without fresh sale proclamation, effect. of—Stranger auction<purchasers 

obtaining possession through Court at a time when delivery of possession 
stayed, if can be deprived of their possession. i 


Ia execution of his mortgage decree N the decree-Holder. sudant? on 
13th February, 1939 the mortgaged’ Properties of:S the judgment-debtor and 
for the balance of his,dues got a personal decree against S on 24th April, 
1940. -In execution Of the personal decree, a sale proclamation for 18 lots of 


' other properties of S was issued on 21st August, 1940, ten days before the ` 


Bengal Money Lenders Act; 1940 came into operation. `S then applied under 
seation 3C of the Bengal Money Lenders Act for reopening of the decrees 
and a Miscellaneous case was started. S then ‘took postponement of sale 
from rath November, 1940 to -29th November, 1940 - and then to*16th 
December, 1940. "unconditioaally waiving, publication of sale proclamation 
and to 14th January, 1941 conditionally that waiver would be valid only if 
he did not get any relief in the proceedings under the Bengal Money Lenders 


*Appeal from Original Orders Nos, 189 and igo of 1944 preferred against 
the order of S, C. Datta Esq., Subordinate Judge, 1st Court, Zillah Hovrah, 


dated the grat day of March, 1944 in Miscellaneous „Cases Nos, 33 and 28. 
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Act which were granted. The said application of S under section 36 was 
dis rissed on 4th January, 1911 and his application for stay of sale pending 
the appeal from the order of dismissal was rejected on 15th January, 1941 
on which date the sale was again adjourned by the Court and the sale ordered 
to be held on 16th January was actually held on 17th January, 1941 on the 
basis of the sale proclamation issued on arst August, 1940, S then filed an 
application under Order ar Rule co of the Civil Procedure Code for setting 
aside the sale, on 19th February, 1941 which was dismissed for default on 
18th July, 1941 and the sale was confirmed on 3oth January, 1942. The 
proceedings started under the Bengal Money Lenders Act, however, ultimately 
terminated substantially in his favour on the 20th October, 1942. On 18th 
June, 1943 S filed another application under section 47 and Order 21 Rule 9o 
of the Code on the following grounds, inter alia :—(1) that as S got relief 
under the Bengal Money Lenders Act, his waiver for fresh sale proclamation 
was ineffective and so the sale could not be held on 16th: January, 1941 on 
the basis of the sale proclamation issued on 21st August, 1940 ; 


(2) that the sale could not at all be held on 16th January, 1941 on the 
basis of his unconditional waiver made in his petition of agth November, 1940, 
inasmuch as the bid commenced on a date beyond one month from 16th 
December, 1940 ; ; 


(3) that in any event the sale was a nullity as the sale proclamation on 
the basis of which the sale was held was not in terms of section 35 of the 
Bengal Money Lenders Act : 


Held, that walyer by the judgment-debtor as to publication of a fresh sale 
proclamation as made in his petition filed on the 16th December, 1940 was 
not effective and that in view of his unconditional waiver regarding the 
publication of a fresh sale proclamation as made on the agth November, 1940 
the salecould be held on the 16th Descamber, 1340 on the basis of the 
proclamation issued on the 21st August, 1940 and the Court could postpone 
the sale without publishing another sale proclamation to any date which was 
not beyond a month from the 16th December, 1940, 


The non-issue of a sale proclamation when the law requires the publica- 
tion of a fresh sale proclamation stands on the same footing as the-non- 
service or suppression of service of a sale proclamation in the matter of the 
reversa] of a sale, They would be material irregularities and would not 
affect the jurisdiction of the executing Court to hold the sale, The adjourn- 
ment of thé sale beyond a month without publishing a new sale proclamation 
would stand on the same footing. 


The first two grounds can only be the subject-matter of an applieation 
under Order a1 Rule go and not of an objection under section 47 of the 
Code and these grounds cannot be urged for attacking the sale as the appli- 
tation undef Order 21 Rule go was filed beyond the period of limltation pres- 
cribed for it, 


Bagala Chandra Mukherjee v. Rameswar Mondal (1) and Satish Chandra 
Rai Choudhury v. Thomas (a) applied, 

(1) (1891) I. L. R. 18 Calc. 496. x 

(2) (1885) I. L. R. 11 Cale, 638; e 


Vor, 8 å] HiGH COURT. 


The third ground can only bethe subject-matter of an objection under 


section 47 of the Code and it can be urged as the period of limitation is two 
years anda half, Í 


Non-compliance with sections 16 and 17 of the Behar Money Lenders Act, 
1938 which are pari materia with section 35 of the Bengal Money Lenders 
Act, 1940 does not concern a tule of “mere procedure, but affects a valuable 
right of the judgment-debtor which is different from what is available to him 
under Order 21 Rule 90 of the Code. 


“Shyama Ranta Lal v. Ram Bhajan Singh (1) relied on. 


Section 35 of the Bengal Money Lenders Act, 1940 creates a valuable 
right in the debtor but at the same time takes away a valuable right of the 
decree-holder existing before the said Act, 


It nowhere says that a sale proclamation validly issued before the Act 
would cease to have effect after the Act, nor does it say that such sale 
proclamation should be amended in accordance with its provisions, It merely 
directs what should be done when a sale proclamation is abóut to be drawn up 
and at a sale held in pursuance to such proclamation, 


Giris Chandra Das v. Shibaprasad Fana (a) followed, 


This section can therefore have Only prospective and not retrospective 
operation, 


Fagadanund Singh v, Amrita Lal Sarkar (3) followed, 
Stranger purchasers of property, at an auction-sale subsequently confirmed 
and decided by Courts to be valid, obtaining possession through the Couit at 


a time when the Court had ordered stay of delivery of possession cannot be 


- deprived of thelr possession as their ri£ht to possess was based on good title 
relating back to the date of sale, 


Appeal by the Judgment-debtor. 


Application under section 47 and O:der 21 Rule go of the 
Code for setting aside the auction-sale. 


The material facts are stated as above, 


Messrs. Hiralal Chakravarty and Lala Hemanta Kumar for the 
Appellants, 


Messrs. Apurbadhin Mukherjee and Prokas Chandra Bhose for 
the Respondents, 


E f C. A, Y, 
The following judgments were delivered : 
(1) (1939) 43 C. W. N. 68 (F. R.). 


(2) (1942) 46 C. W, N. 275. 
(3) (1895) I, L, R, 22 Calc, 767 (F. B.). 
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path l F. M. A. No. 189 of 1944. 
1947. Mitter, J. :—In execution of a mortgage decree the properties 
Jatindra Mohan mortgaged by the appellant were sold on the r3th February, 1939, 
Sari : some of them were purchased by the decree-holder and the rest 
Mahipal Nayek. by strangers. The price fetched at that sale, however, did not 
Distinbér; "n cover the decretal amount with the "result that the mortgagee 
—— — obtained on the 24th April, 1940 a personal decree for Rs. 7198 
under order 34 rule 6 of the Code of Civil Procedure. In execu- 
tion of this decree eighteen items of the mortgagor's other pro- 
perties were ultimately put up to sale on the ryth January, 1941 
by the Subordinate Judge who had passed. the personal decree 
in the moitgage suit, One lot was not sold, five were puichased 
by the decree-holder respondent and the remaining lots were 
purchased by the other respondents in the appeal who are strangers. 
The sale was confirmed on the 3oth January, 1542. The legality 
‘of the sale of the seventeen lots sold on the 17th January, 1941 
in execution of the said personal decree is the question to be 
decided in this appeal. The application cf the judgment-debtor 
in which the sale has been attacked was fi'ed as late as the 18th’ 
June, 1943. The challenged sale was held ona sale proclamation 
issued on the 21rst August, 1940, that is to say, ten days before 
the Bengal Money Lenders Act, 1940, had come into operation. 
By that proclamation the sale was fixed for the rath November, 
1940. í > s : 
Soon after the Bengal Money Lenders Act had come into force . 
‘the judgment-debtor made an application to the Subordinate -Judge 
under section 36 of that Act for relief. In that application he 
prayed imer alia for reopening the decrees passed against him. 
During the pendency of that Miscellaneous case started on this 
application be applied for postponment of the sale from time 
to time, at first unconditionally waiving publication of fresh sale 
proclamation in respect of the sale adjourned from the rath 
November to agth November and from agth November to 16th 
December, 1940. On the 16th December, 1940 he again applied 
for postponment ofthe sale waiving the publication of a fresh sale 
proclatnàtion but this'time subject to the condition that waiver 
would be valid only if he did not get relief 1n the proceedings 
started by him under the Bengal Money Lenders Act, His prayer 
i was allowed and ihe sale was postponed to. the ius January, 

“1941. 

His application under section 36 of the Money Lenders Act 
was dismissed by the Subordinate Judge on the 4th January, 194% 


. VU 85] . HIGH COURT, `.: 


On the very date fixed for the sale the judgment- «débits applied for 
adjournment of the sale on the ground that he intended to appeal 
to this Court against the order rejecting his application for relief 
“under the Money Lenders Act. and to` bring an order from the 
appellate Court staying the sale. This application for postpone- 
.ment of the sale was opposed at once'by the decree-holder. It 
was, however, not. disposed of on the 14th January; 1941 and was 
Ordered to be put up for consideration to the following day. The 
Subordinate Judge at the same time postponed the sale to the 
next day. On the next day, the rsth January, the judgment- 
debtor’s application for postponment of the sale was refused and 
the properties were put up to the sale on the next day, that is 
to say,-on the 16th January, 1941 on the basis of the sale proclama- 


tion which had been issued on the 21st August, 1940. The 


properties were actually sold on the 17th January, 1941. 
It is not necessary to recite the course of the proceedings under 
section 36 of the Bengal Money Lenders Act. ..: i 


Ultimately it terminated substantially in favour of the judgment- 


debtor on the: 3oth October, 1942. The judgtnent-debtor "had on 
the rath February, 1941, that is within 30 days of the sale, filed 

. RD application for reversal of the- sale under order zr rule go of 
the Code, but tbat application was allowed by him to be dismissed 
for default on the-18th July, -r941 The sale was confirmed, ‘as 
we have already said, by the executing Court on-the goth’ January, 
1942. On the 18th June, 1943 the judgmént-debtor filed another 
application (which is the subject-matter of the appeal- before us) 
for reversal of the sale heading his application as one made under 
section-47 and order 2r rule 90 of the Code. The grounds in 
support of his application as pressed before the- Subordinate Judge 
and also before us are as follows :— 


(1), That his waiver of fresh-sale proclamation w was’ not effective, 


inasmuch as his application for relief'under the: Money Lenders 
-Act had-succeeded, and so the sale could not be held on ‘the 16th 


January, 1941 on the sale proclamation issued on the ast August, 


1940, which had fixed the sale for -the rath NONE 


1940; 

*-(2) that in any event, the sale could not be held on the 16th 

January, 2.941, on the basis of his unconditionel _ Waiver as made 

in. his -petition, of the 29th November, 1940, inasmuch as the 

bidding commenced ona date which_ was beyond a month oom 
the 16th December, 1940 ; and > wipe Ass 

: (3) that ir in many ‘event the sale was a nullity - ‘as. the sale _procla- 
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mation on the basis of which the sale was held was not in terms of 
section 35 of the Bengal Money Lenders Act. 

On the facts which we have-recited it is possible to hold that 
the waiver on his part as to the.publication of a fresh sale procla-- 
mation as made in his petition filed on the 16th December, 1940 
was not effective. The waiver was a conditional one, and the 
condition has not been fulfilled as his application under the Money 
Lenders Act ultimately succeeded, though not fully. In view of 
his unconditional waiver regarding the publication of a fresh sale 
proclamation as made on the 29th November, 1940 the sale could 
be held on the 16th December, 1940 on the basis of the proclama- 
tion issued on the 21st August, 1940, and the Court could postpone 
the sale without publishing another sale proclamation to any date 
which was not beyond a month from the 16th December, 1640. 
We need not decide the question whether the 16th January, 1941 
when the sale commenced would be’ beyond a month from the 
16th December, 1940 or just within the month, It would be the: 


-one or the other according as in making the computation the date, 


16th December, is taken into account or excluded. In our judg- 
ment however, non-issue of a sale proclamation when the law 
requires the publication of a fresh sale proclamation stands on the - 
same footing as the non-service or supperession of service of a sale 
proclamation in the matter of the reversal of a sale. They would 
be material irregularities and would not affect the jurisdiction of 
the executing Court to hold the sale. The adjournmant of a sale 
beyond a month without publishing a new sale proclamation would 
stand on the same footing. The first two grounds urged by the 
judgment-debtpr can only be the subject-matter of an application 
under order 21, rule go of the Code and so cannot be the subject- 
matter of an objection under section 47 of the Code. This view 
of ours is supported by the decisions in Bagala Chandra Mukherjee 
v. Rameswara Mondal (1) Satish Chandra Rat Choudhury v. 
Thomas (2) and many other cases to be found noted in annotated 
editions of the Civil Procedure Code noticed under order zT, 
rule 69. The appellant before us cannot urge the first two grounds 


. for attacking the sale as his application was beyond the period of 


limitation prescribed for an application under order 21 rule go of 
the Code, i 
It has been laid down by the Federal Court in the case of 


(1) (1891) I. L. R. 18 Calc. 496. 
(2) (1885) I. L. R. 11 Cale, 658. 


t 


‘before us, . 3 


Vor. 38.] HIGH COURT. 


Shyama -Kanta Lal v. Ram Bhajan Singh (1) that non-compliance 
with sections 16 and 17 of the Behar Money Lenders Act, 1938,— 
which are pari materia with section 35-of the Bengal Money 
Lenders Act, 1940, does not concern a rule of mere procedure, 
but affects a valuable right of the judgment-debtor and that right 
which the judgment-debtor loses by reason of the non-compliance 
with the. provisions of those two sections is-different from what 
is available to him under: order 21 rule-go of the Code of Civil 


, Procedure. 


The third ground on which the sale has been attacked by the 


. judgment-debtor can only be the subject-matter of an objection 


by him urider section 47 of the Code.: This ground of attack 
cannot: therefore be disposed of on the ground that his application 
was made not within 3o days of the sale but about two and half 
years thereafter. The material question, however, is whether 
section 35 of the Bengal Money Lenders Act applies to the case 
The sale was held òn the basis of the proclamation issued on 
the- 2ast August, ` 1940. The Bengal Money Lenders Act, 1940, 
was notin force then. But before the sale-date fixed in _the said 
proclamation the said Act had come into operation, The conten-- 
tion of the judgment-debtor isthat as soon as the said Act came 
into force the executing-Court ought to have re-called the said sale 
proclamation and to have issued a fresh sale proclamation in com- 
pliance with the provisions of section 35. . MEM ; 
A similar contention was overruled by a Division Bench in the 
case of Girish Chandra Das v. Shibaprosad Jana (2), where it was 
held that section 35 of that Act does not apply toa case where a 
valid sale proclamation had been issued before that Act had come 
into force. The reason in-sapport of that conclusion is stated thus: - 
“The section (section 35) nowhere Says that a sale proclamation 
validly issued béfore the Act would cease to have effect after the 


`” Act, nor does it say that such sale proclamation should be amended 


in "accordance with its provisions. It merely directs what should 
be done when a sale proclamation is aou? £o e drawn upand at a 
sale held in pursuance to such proclamation." : : 

- Section 35 of the Act does not enunciate a mere‘tule of proce- 
dure. It creates a valuable right in the débtor; but at the same 
time the right so created takes -away a valuable right which the 
decree-holder, who had obtained a decree on a loan had befor 
C G)US89) 43€. W.N.G8(F. RJ... 0. 077 

(a) (1942) 46 C. W..N, 75. oe EET LT 
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the said enactment. He had under the general law the right to 
choose the properties of the judgment-debtor which in his opinion 
would have afforded him the best and expeditious means of 
realising his decree. He-could have asked for sale of as many of 


‘the properties of the judgment-debtor as he wished to choose. In 


the case of a decree on a secured loan he could have asked for 
sale of all the secured properties even if their total value far 
exceeded the decretal amount, and the Court would have been 
bound to include all of them in the proclamation of sale. Where 
the decree was on an unsecured loan the choice of the decree- 
holder in the matter of the inclusion of the judgment-debtor’s 
properties could not also have been limited by the executing Court. ` 
Moreover in view of the last sentence of the first paragraph of sec- 
tion 35 of the Money Lenders’ Act and the proviso, there cannot be 
any doubt that that section has encroached upon the rights which 
the decree-holder had before. It is thus a case where the section 
has taken away or affected a substantive right of the decree-holders. 
The section can therefore have postponed operation only [/agada- 
nund Singh v. Amrita Lal Sarkar (1)), as the Legislature has not 
given it retrospective operation either by express words ‘or by 
necessary implication. On this ground we respectfully agree with 
conclusions of the Division Bench in Girish Chandra’s case (a) 
as embodied in the passage which we have quoted above. ` The 
third contention of the judgment-debtor appellant is also overruled. 


The result is tbat this appeal is dismissed with costs. 


F. M. A. 190 of 1944. ‘ 
In this appeal the question is whether possession of certain 
items of property which had been purchased by strangers at the 
said sale held on the 17th January, 1941 should be restored to 
the judgment-debtor on the ground that the said purchasers had 
obtained possession through the Court, at a time when the Court 
had ordered stay of delivery of possession. They got delivery of 
possession after the sale had been confirmed. As we have held 
the sale to be a good one those purchasers had acquired good 
title relating back to the date of the sale. They had thus 2. right 
to possess the property on the date they took possession. They 
cannot be deprived of their possession. The judgment-debtor may 
have had other remedies but their claim for restoration of posses- 
sion cannot be allowed. This appeal accordingly fails. It is 
dismissed with costs. 
Sharp, J. :—1 agree. . 
s. C ; Appeals dismissed. 
(1)§(1895) I. L. R. 22 Calc, 767 (F. B.). (2) (1942) 46 C. W. N. 275. 
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Before Mr. Justice W. Me. C. Sharpe. " 
HANGSA KALITA AND OTHERS ` 
v. ` 


PRODIPRAI DEKA,* 


Right of way—Public pathway and village pathway—Suit for declaration of 
right of way and removal of obstruction—Denial of exisience of pissage 
and only general objection in writien statement that suit not framed 
according to rules of Civil: Procedure Code—No inference therefrom 
that objection related to section or or order 1 rule 8 Code of Civil Pro- 
cedure (Act V of 1908)—Preliminary issues when can be decided without 
examination of witnesses—Suit involving questions vis. whether path is 
public path or whether special damage proved, both substantial questions 
of fact, if can be summarily disposed of ignoring provisions of order 18— 
rule 4—Removal of “public nuisance”, suit for—Special damage to be 

~ established to avoid bar of section gt —Suit involving village pathway— 
Special damage not necessary—Omission to comp'y with order 1 rule 8, 
ifa bar to the suit—Objection regarding non-joinder and misjoinder in 
written statement—Waiver by defendant presumed—Order 1 rule 13. 


Where in a suit for declaration of right of way over the suit land, the 
defendants denied the existence of the passage and stated in the usual general 
terms in the written statement that the suit could not-proceed as it was not 

` framed according to the rules of Civil Procedure Code, it cannot be reasonably 
inferred from this objection that it related to- section 91 or order 1 rule 8 
Civil Prozedure Code. . 


In certain cases preliminary issues may be decided without examination of 
all or even of any of the witnesses produced, either with the consent of the 
parties or where it is manifest that their evidence will! be irrelevant ot 
unnecessary, ° i £ i 


Where, as in the present case, a suit is being summarily dismissed on 


the finding that the path is a’ public one and that there ls no proof- of ‘special 
damage, both substantial questions of facty the provisions of order 18 rule 4 
Civil Procedure Code cannot be ignored. The summary disposal of the suit, 


ignoring the provisions of order 18 rule 3, without giving the plaintiff any - 


opportunity of rebutting the objection which was specifically indicated for 
the first tims in the cross-examination of one of the plaintiffs was neither fair 
nor proper, E A l 

Ina sult for removal of obstruction to public pathway f.e. of “public 
nuisance" tho plaintiffs Wave to establish special damage to avoid the bar of 
section gr. Civil Procedure Code, 7 e 

""Appeal from Appellate Decree No. 5 of 1943 against the dedree of N. L. 
Hindley Esq., District Judge of Assam Valley (District Darang) dated 7th 
August, 1942 affirming the decree of H N. Deka Esq; Mansiff, Mongoldoi, 
dated 27th May, 1942. zs j 
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Surendra Kumar Basu-v. The District Board: of. Nadia (1); Bissessar 
Pathak v. Harbans Lal (2); Mt. Ram Kali v. Munna Lal (3) and Maharaja 
Bir Bikram Kishore Manikya Bahadur v. Chairman, Pone of Comilla 
(4) referred to, ` 


But in the case “of village pathway no question of special damage 


arises, 


Mt, Ram Kali v. Munna Lal (3); Choudhury Bibhuti Narayan Singh v. 
Maharaja Sri Guru Mahadeb Asram Prosad Saki Bahadur ~-(§); Harish 
Chandra Saha v. Prannath Chakravarty (6) and Kali Charan Naskar v. Ram 
Kumar Sardar (6) relied on. ` 


Order 1 rule 8 Civil Procedure Code is an enabling provision and omission 
to comply with its provisions is no bar to the suit. 

Mi. Ram Kali Y. Munna Lal (5) and Choudhury -Bibhuti Narayan Singh 
v. Maharaja Sri Guru Mahadeb Asram Prosad Sahi Bahadur (5) referred. 


As no objection regarding non-joinder or misjo.nder is.taken in the 
written statement, the defendant is deemed to have waived any such objection 
in view of order 1 rule 13 Civil Procedure Code. 


Appeal by the Plaintiffs. 


Suit for declaration of right of way on and removal of obstruc- 
tion from the suit land and for injunction prohibiting future 
obstruction. i 


Ar. Pündianon Choudhury for the Appellants, 
Mr, Juan Nath Borah for the Respondent, 


C. A. V. 


The following judgment was delivered : 

Sharpe, J. :—This appeal arises out of a suit brought by the 
plaintiffs appellanta for declaration of their right of way over the 
suit land and'for removal.of an obstruction said to have been 
caused by the defendants and for an injunction prohibiting future 
obstruction. The suit was contested by the defendant who denied 
that there was any path or any right of way over the suit land 
and contended that the suit was not maintainable.’ On the plead- 
ings, four issues were framed and issue No. r was whether the suit 
was maintainablé in its present form. A Commissioner was 
appointed to hold'à local investigation on the prayer of, the 

^ (1) (1942) 46 C. W. N. 261. 
(2) A. I. R. (1937) Pat. 54. 
(3) A. I. R. (1939) All. 586, 
(4) (1935) 39 C. W. N. 590. 
(5) (1940) I. L. R. 19 Pat, 208. 


(6) (1924) 39 C. L. J. 347. 
(7) 0913) 17 C. W. N 73. 
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plaintiffs and, after the submission of his report and various 
adjournments, the case was fixed for hearing on the 27th of May, 
1942, The case was opened and one of the plaintiffs who were 
eleven in number was examined and cross- -examined. On the 
basis of certain admissions made in his cross-examination the 
learned Munsif at once held that the disputed path was a public 
highway and not a village path, that the. rr plaintiffs -had not 
obtained authority from'other members of the public for restoration 
of the way in question and dismissed the ‘suit on the ground that 
it was not maintainable under- section 91 and order 1 rule 8 Civil 
Procedure Code. 

On appeal the learned District Judge affirmed the decision of 
_ the trial Court. He discarded the objection of the appellants that 
athe Court was wrong in. disposing of the suit in this summary 
fashion without taking the evidence of the witnesses who were 
present in accordance with the provisions of order 18, rule 4. Civil 
Procedure Code, He.also upheld the view of the lower Court that 
the admissions of the plaintiff were sufficient.for coming to the 
conclusion that the path was a public way and consequently that 
the view was correct that section gt was a bar. In that connec- 
tion he observed also that it had not been shown that any of the 


II plaintiffs had suffered special daniage and that the proper thing 


was for them to ask for permission to sue afresh if special damages 
could be proved or to withdraw the suit if special damages could 
not be proved. He apparently agreed with the contention that 
order r, rule 8. Civil Procedure Code, was not in itself a bar but 
he considered that in view of the admissions ‘of the plaintiff it 
would be idle to remand the case for taking further evidence. 
In his opinion the fact that no specific objections with .regard to 
these grounds of non-maintainability were taken in.the written 
statement was immaterial. Consequently, he - dismissed the 
appeal, ` 7 i 

Mr, Chaudhuri, for the appellant has contended that the proce- 
dure adopted by the trial Court and confirmed by the-appellate 
Court is erroneous, since there had been: no compliance with the 
provisions: of order 18, rule 4 Ciyil Procedure Code and the suit 
` was-decided without taking the evidence.of the witnesses who were 
in attendance and which they- were prepared to offer. He has 
maintained further that the views of the Courts below, cannot be 
supported, since they relied only ona few isolated passages from 
the cross-eximination of one of the plaintifs- ‘and.did not consider 
his evidence as & whole or the effect of the defendant's denial of 
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the existance of any path or other materials already on the record 
such as the report of the Commissioner who held a local investi- 
gation or the order of the Magistrate who held a local inspection 
in connection with the application made to him for re-opening of 
the way in dispute. Mr, Chaudhuri has urged also that both the 
Courts below have entirely omitted to consider properly whether 
the path was a village path or public highway within the full sense 
of that term and whilst not disputing the view taken in Surendra 
Kumar Basu v. The District Board of Nadia (1), that if, in fact, 
the euit can be held to be one for removal of a public nuisance, 
proof of special damage will be required, he has claimed that 
he is entitled to an opportunity to produce all bis evidence to show 
that the difputed way is only a village path, in which case proof of 
special damage will not be required and also that he sbould get 
an opportunity to prove special damage in case it should be 
decided on evidence that this suit in fact relates to a “public 
nuisance.” He has pointed out that the defendant did not claim 
in his written statement that the suit was barred either under 
section gr or order 1, rule 8 Civil Procedure Code and has con- 
tended that the plaintiffs should not have been taken by surprise 
but should have been given proper facilities to meet the objections 
disclosed for the first time in the cross-examination of one of the 
plaintiffs. He asked therefore that the suit should be remanded 
to the trial Court for decision after taking evidence of the 
parties. E - 

For the respondents, Mr. Borah has argued that in view of 
the admissions of the plaintiff in his cross- examination the view of 
the lower Courts is correct, since it is clear from those admissions 
that the disputed way is a public one and that all persons interested 
have been made parties. 

He contends that the objections regarding maintainability wefe- 
sufficiently indicated in the written statement of the defendant and 
he relies on the decisions in the cases of Bissessar Pathak v. 
Harbans Lal (3); Mt, Ram Kali v. Munnalal (3) ; Maharaja 
Bir Bikram Kishore Manikya Bahadur v. Chairman, Municipality 
of ComiWa (4) in support of his claim that section gr and order I 
rule 8 Civil Procedure Code are attracted and that proof of special 
damages is necessary. Those decisions are however of no real! 


(1) (1942) 46 C. W. N, 261. 
(2) A. L R. (1937) Pat. 54. 

(3) A. I. R. (1939) All. 586. 
(3) (1935) 39 C. W. N. 590. 
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assistance since they relate to suits in „respect of the public 
- nuisances, . 
In my opinion, the contentions of the appellants are substantial 
and I thirk they have some legitimate grievance in regard to the 
.mannerin which their suit has been tried. I cannot agree with the 
argument that the defendant in his written statement gave proper 
notice of the objections that the suit was not maintainable as framed 
because of the provisions of section 91 and order 1, rule 8 C, P. C. 
The objection in.the written statement was stated in the usual 
general terms that the suit could not proceed as it was not framed 


according to the rules of the Civil Procedure Codé. I do not. 


think it can be reasonably inferred from this objection that it 
related to section 9r or order 1, tule 8 Civil Procedüre Code more 
specially as the main case for.the defendant was that there was no 
"path at all'in existence and no way over which anyone had a right 
of passage. The argument now advanced that ‘the finding is 
‘correct that there was a public road seems entirely inconsistent 
with his pleading and I am not prepared to-accept it. True, it is 
certainly for the plaintiffs to establish their case but the disposal of 
the suit after examination of one witness did not, in my opinion, 
give the plaintiffs an adequate opportunity of so doing. The 
provisions of order 18, rule 3 appear to have been ignored and 
"the summary disposal of the suit without giving the plaintiff any 
opportunity of rebutting the objection which .was specifically 
indicated for the first time in the cross-examination of one of the 
plaintiffs was in my opinion neither fair nor proper. 

It must be admitted that the admissions of the plaintiff may 
prove damaging and it may be that the plaintiffs will ultimately 
be unable to satisfy the Court by the evidence which they addu.e 
that the path in question is & village path arid not a. public high- 
way but they should at least be given an opportunity of establish- 
ing their case and I do not agree with the view that the court 
can summarily override the. provisions ‘of order 18, rule 4 Civil 
Procedure Code’ and refuse to „examine witnesses in attendance. 
It may be of course that in certain cases preliminary, issues may 

“be decided without examination of allor even of any of the wit- 


nesses produced, either with the consent of the parties or where - 


it is manifest that their evidence will be irrelevant or unnecessary, 
but where, as in the present case, a suit is _ being summarily dis- 
missed on the finding that the path is a public way and that 
there is no proof of special damage, both, substantial questions 
of fact, the provisions of Order 18 rule 4 "Civil Procedure Code 
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cannot, in my opinion, be ignored. In this connection I cannot 
agree either with the view of the lower appellate Court that “in 
view of the admissions of one of the plaintiffs it would have 
been idle to have proceeded to examine a number of witnesses. 
Equally would it be idle to.remand tbe case. The plaint would 
have to be amended in sucha way as to change the character 
of the suit and witnesses produced after such remand would be 
studionsly instructed to undo the damage caused by this, perhaps 
inadvertant, statement of one of the plaintiffs at the present 
stage". It may well be tbat the plaintiffs will try to avoid or 
explain the admissions of the plaintiff by further evidence, but 
this cannot be helped in view of the mannerin which the suit 
was tried, and, in any case, sufficient attention does not seem 
to havé been paid by the lower Courts to the evidence of the 
plaintiff as a whole. In that evidence will be found other 
statements which are not consistent with the view thatthe way 
is a public highway. Neither the Commissioner's report nor the 
order of the Magistrate in the application before him nor the 
settlement records appear, prima facie, at least, to support the 
claim -that the path is a public highway and as already noted 
such a view is quite inconsistent with the defendant’s own case. 

As stated above, it is not contested that if the obstruction com- 
plained of relates to a public highway, in other words, if the suit 
is for removal of a “public nuisance" then on the authority of the 
case of Surendia Kumar Basu v. The District Board of Nadia (1), 
the plaintiffs will have to establish special damage in order to 
avoid the bar of section 91 Civil Procedure Code. Mr. Chaudhuri 
has however relied on the decisions in Mt. Ram Kali v. Munna 


` Lal (a); Choudhury Bibhuti Narayan Singh v. Maharaja Sri 


Guru Mahadev Asram Prosad Saki Bahadur (3) ; Harish Chandra 
Saha v. Pran Nath Chakravarty (4) and Kali Charan Naskar v. 
Ram Kumar Sardar (5), in support of his contention that in the 
case of.a village pathway no question of special damage arises. 
No decision of a contrary nature has been cited by Mr. Borah for 
the respondents. The decision in Harish Chandra Saha v. i 
Pran Nath Chakravarty (4) is clear that “it is only in the case of 
a public highway that the question of special damage arises ; 


(1) (1942) 46 C. W N. 261. 
(2) A I. R. (1939) All. 586. 
(3) (1940) I. L. R. 19 Pat. 208. 
(4) (1924) 39 C. L. J. 347. 

(5) (1913) 17 C. W. N. 73. 


- Vés8s] 7 , E: nor coug UU x Boy 129 
_ Where the « case is one ot. à- village path; - there is nọ question of Civit; 
special . :damage".- The decision of -Kali Charan _ Naskar v. 1946, 


Ram Kumar Sardar (1), emphasises that "there. is a distinction Hangsa Kalita 


"between a “public highway and a village path abd a suit under _ProdipraP Deka. 
section 30 Civil Procedure Códe (of the Code of 1882) i is maintain- _— 
able when Ac tight to 4 village paibway i is the subject-matter of Stacpe, Y. , 

‘litigation even in the absence of special damage.” It follows there- | 
fore that the question whether the path-is a- village path or public 
highway. is a material question of fact to-be decided after hearing 
all available evidence and the summary ‘decision that the way was 

-a public highway ‘and that.there was no proof of peel panes : 


l appears to me to have been i improper: , : VAN. US ; 
As regards. thé omission to: comply "with thé: provisions of , 
: Order 1, rule 8, the lower appellate Court- "appears to have accepted 
the view, with which I agree, that this is an enabling - section _and 
‘is not in itself. a bar ‘to the suit. I am not prepared: to ‘accept 
the contention that merely because certain. ‘other persons joined 
with the, plaintiffs in making an application. to: the "Magistrate 
they have necessarily: the same interest asthe plaintiffs, - If 
however there is a defect in this . respect it is one which: may be 
remedied- even“ now with the permission of the Court and € even 
if it be not ‘rectified it will not prevent the _ plaintiffs maintaining a 
suit in their own tight if they have a right. to relief independently 
of other persons having the same interest, though a decision in~ 
the absence . of those persons will. not affect their intérest if they ] 
are not made parties. In this connection the decision reported . in 
Mt.-Ram Kali v, Munna Lal (2); Choudhury Bibhuti Narayan 
Singh v. Maharaja Sri ` Guru. MNAI ea nm Prosad Sahi 
* Bahadur (3) may be seen, ` P. 

. It may be noted also that» no objection. "viti "deed to - non- 
joinder- or „ mis- joinder was taken in ihe written statement of the 
“defendant and i in view of the. provisions of order I, rule 13 Civil 
"Procedure - Code it „appears tbat so far as the defendant No. ris 
concerned, it should: be held that any such objection on this ground 
” have been waived. 1 

:In my opinion, eeii this „appeal: must ibe. "allasedis The 
decrees of .the. Courts below are-set aside. : The suit.is remanded 
to the trial Court for proper disposal after. giving the parties an 
opportunity of adducing: their, evidence in „accordance with: law. 
The appellants will: get. their- costs of this Court. . “Further costs 


will abide the result of the suit. 5, Toth 
$& €&.7: 0 c. Apteal aiid. 
i ' . Suit remanded to the trial Court. 
a) ee 7 C. W. B. 93. ' (2 A. T. R. (1939) All. 586, - 
_ 3) (1940) I. L. R. 19 Pat, 208, - 
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- Sentence—pDeath sentence or transportation for life; - appropriate senienci— n 
- z, Unlawful ate nee Penal Code (Ast X XLV. of 1860), sections 34s 
149308 — - " NA x 
A large number of persons "including the. two aia armed 1 with 
deadly . weapons, marchéd to-the factory, inflicted injuries upon | ‘the guards . 
“and peons, “At that stage an Assistant Inspector ih charge of the factory s 
appeared on the scene with a rifle to which a bayonet | had been attached. 
He proceeded to chase-away- -such of the rioters as were still within - the- comi? 
- pound. of the factory -with the help’ of the bayonet, inflloting ‘one’ oritwo- 
` injuries which were not Of a serlous character.” While he was thus: engaged; 
a score or 60 of- the rloters who had gone "out. of the compound rushed back 
into the ‘compound, and seven or eight of them, including the appellants, set 
^upon him with their weapons and inflicted injurles, s several of them serious, Z 
EL the result of which. he died on the spot. - - 


-The appéllants were convicted, amongst dior offences, of rhurder and 
-sentenced to death. - Their appeal to the High Court was. dismissed ‘and. they 
i ‘appealed on Betting a- 1- certificate: "undér section 205 ot the Constitution 


` 


` Acte” 2 "2 - E POT. 
| Tt was- contended that the- sini could ba. held’ 'goiliy of murder enl 
by virtue of the provisions of section 749 Indian Penal Code and that -Jn- ducli, 
-a case a sentence of- transportation - for life was more appropriate than the 
` sentence of death. On bebalf of the Crown it was urged that the case. of: 
^ 5 . the appellant. fell within the purview of section 34 Indian Penal Code + i Pi 


. Held (S. Varadacharíar, J. dissenting) that it was unnecessary to decide. 
whether section Sis would cr. would not apply fo the facts as found by the High 
Court. 


Held (S. Varadachariar, J. expressing no opinion) that, la c casa of convie: 
eee : ‘tion under section” 302 Indian Penal Code read with section 149, the appro- . 
` -priate sentence need not in all cases be transportation for itte, The question 


of-sentence must In edch.case depend upon the facts of thecase,^ ^. $7. ge 


-I If the appellants, though they were among the rioters, some vt ‘whom in^ 
nis of-the.commion object of the unlawful-assembly as at that stage- 
constituted, caused the death of the Inspector; had ‘themselves tåken no- 
part in the assault upon the deceased, the lesser séntence,. namely, - Haniportae 
“tlon for life would: meet the ends of Justice in their cage., 

- T $ EL PUT P x ip we * 7 MÀ 


eO eut zm - PN Hes 
Peed, a. S Fix ns lw ~ 


3 * - y 


Von83]. |. — FEDERAL, COURT, ’ EE nı 


Per S; Varadachariar, $.: The Court ould not be süstified i in affirming F.C.. 
the sentence of death independently of the ‘question whether the.case falls ` Sob 
within section 34 or only under section 149i- It would not be unimportant Ve 
to ascertain whether the accused: were among those whe wcte.said to have Rajagopalan 
run to the spot when the Inspector was bayoneting some of their comrades The King Emperor. 
or also themselyes took part in the assault upon the deceased; ` : == 
` That tho case was covered by section 34 Indian Penal ‘Codo, - 


` Barendra Kumar Ghosh v. Emperor (1) distinguished, 


Federal Court Case No. LX of 1943 — - ES 
` Appeal by the ‘Accused. - 7 l i ; 


M». Kasiditta Mall (with him My. M. C. Sridharan r) instructed 
“by Mr, Naurit Lai, Agent for the Appellants, 


‘Sir Alladi Krishnaswami Aiyar- (Advocate-General,- “Madras) 
{with Mr. -Rajagopala Lengar) .insiructed by Mp. Ganpat Rai, 
Agent for the Respondent, 


Sir Brojendra, Mitter (TUNE of India) with, Mr. H. 
K.. Bose, instructed by M». K.: Y. Bhandarkar; Agent for the 
Counsel.for'the Goveinor General in Council: - 


z — The following judgments were delivered i -` 
-Zafrulla, Khan, J. :—During the early hours of thé’ morning 
“of. thé aóth of September, 1942, a large number of persons stated February, 7 
":to^be between sixty and seventy, including the two appellants here, 
armed with deadly weapons,- marched to the salt factory at 
: Kula&ekharapatriam, inflicted ‘i injuries upon the guards and “peons, 
secured ‘théir persons, stole a couple-of guns and set ‘fire to one of 
‘the sheds. "Thereafter most of them departed.--At ‘that stage an - 
- Assistant Inspector in charge of the- factory appeared : on the 
scéne with a rifle to. which a bayonet had been attached." He had 
apparently no' cartridges - with him, but proceeded to chase away 
such of the rióters-as were still within tlie compound of the factory 
with the help’ of the^bayonet; inflicting one or two ‘injuries which 
were not:of a serious character; - While he was thus engaged, à 
.&cor& ór so- of the tioters who had gone out of the’ compound 
“rushed back ‘into -the ‘compound; and: seven or eight of them, 
“including, the appellants, set upon ‘him with "their weapons and 
“inflicted: altogether sixteén injuriés upon his person several of them 
-serious, as the result of which he died on the- spot. - ^ _ ` 
Twenty-two ofthe rioters were put. up- before the Special. Judge 
“Of Tinnevelly for trial ‘under the Provisions of Ordinance No. II > 
‘of 1942, 'on*charges of rióting, "causing mischief by. fire, dacoity 
(1) (1924) LL R, za Calc. 197 ;41 C. i. EL 24o (P. Ck 
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and raurder.- - Several of. them were T of various, offences; 


the. appellants ‘being convicted. among. other offences, "of murder. 


C;They.were sentenced in respect of that charge-to: death. ' Their 
*appeal to the“ Madras. High. Court was dismissed, and they have 
‘come üp'to us on appeal on: a certificate: under § section - -205 ‘of the "e 


"Constitution Act. ` ; 
The constitutional questions raised i in the case: are Sonéluded 


l by- our judgment in -Piaje Dusadh and others v. Phe Fin Kane 


l << (x) (Case No. XXXV of 1943). T5- . 


‘On the merits, counsel for the aimee ebudBed, his, PEE 


|. cáse -like that. a senténce. of transportation for life: was: more- 


“appropriate than the. sentence of death. "On behalf of the Crown: 


Wf section 34 of the Indian Pénal Code. In the view that wo- take, 


„xit, ds- unnecessary ‘to. decidé. whether- section 34 ‘would-or would _- 
` not apply to the facts as found by the High Court.. We are unable 
~to accede to the cantention that in case of a conviction under-. 
_- Section 30a of the Penal Code read with. section 149, ; the' “appro- 
. „priate sentence in all cases must be | transportation for life. -The ` 


.- ,Qüestion o of sentence- must in each case depend upon ‘the. facts. of. 
:. the.case. Had -there been a finding that che appellants, though. 


E they were among, the rioters. some of whom. in - “pursuance - of.. the: 
:common object of the unlawful ‘assembly as at that stage constituted, ^" 
;caused the death of the Assistant Inspector, had themselves ii 


ño. part in -the assault upon the deceased, there might ‘have: ‘been 
some: force i in the suggestion that the lesser ‘sentence would--meet 


the ` ‘ends ‘of Justice , in their- case. There is no such finding in. 
this case, On. the contrary, the” finding ig that the appellants were 


among the gevén. or .eight persons who inflicted the large- number 


`= „ofi injuries which the deceased . received, | though. the- High- Court 
; did ‘not ga so. far as to _ accept that part of the evidence which 
 Audicated | the nature of the injuries t that the appellants had: actually 

' inflicted.- Having regard to. all the .circumstances of the Caso as 


“disclosed i in the evidence, we are not-disposed to hold in“the caso. 
“of either of - the, SPESE that the . Sentence of indi. aig; 


N inappropriate, Nn z ES 


~ Jiwas süggested with tegatd. to tlie first Appellant, that. [o was 


- doubt whether he chad actually. inflicted, any injury pon: the 


_ 8) (1940) 286. La ] te eee ro 
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_sion:.to_ the question. of Sentence. It was -contended. that , the . 
- appellants, could .be held’ guilty of murder: ‘only by. virtue of the E 
. provisions of section 149 of the Indian Penal Code, and that’ ima. 


_ it -was urged that the case of the appellants fell within thé purview : 
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`~ deceased ‘at all, inasmuch as the eriin on this part of the, caso F.C. 

is that he cut and stabbed the deceased (one witness stating that 1944. 
he did so with an aruval), whereas he was.alleged to have been Rajagopalan 
‘armed with a gun. The evidence however discloses no such 


conflict. The first appellant is alleged to have been armed with a The King 1 Emperor, 
gun during a meeting that was held under his presidentsbip at Zafrulla Ki Khan, J. 
some distance from the salt factory, in which it: was -decided to TES 

“march to the factory and to commit the riot. The assault upon 
“the deceased took place towards the close ofthe incidents of that 
morning, and it might well bé that -during the interval the first 
appellant had exchanged the gun for an “aruval or other cutting 
instrument. No attempt was made during the course of the cross- 
examination to discredit that part of the testimony ofthe witnesses 
who -stated that the first. appellant had cut and stabbed the 
deceased. The witnesses were on this point unanimous. 

. The appellants were in our opinion. rightly convicted of the 

' offence of murder and the death sentence is appropriate. ‘As no other 

point Was sought to be raised before us, the appe is dismissed; 

. Spens, C. J, Concurred. — . 

` Varadachariar, J. :—I feel some difficuliy in sustaining the 
sentence of death imposed on the first accused. ‘His counsel did 
not challenge the finding that the .two ‘appellants were ‘amongst 
those who actually chased Mr. Loane when lie was bayoneting the 
rioters inside the compound of the factory’, . The word “chased” 

- is perhaps apt to mislead. All that the evidence shows is that 
these persons ran from several directions towards the spot where ^ 
the Assistant Inspector was chasing and -bayoneting some of their 
_ comrades. : The question then is, under what provision of law is 
“the first accused to be convicted with reference to the murder of 
„Mr, Loano. ` 

"The Special. Judge had no ; difficulty i in, convicting him under , 
section 302 of the . Indian. Penal Code, because he accepted the 
evidence of P. :W. Nos; 1, 2, 4 and 5 who deposed that ‘the first 
accused was one of those who , cut and stabbed the deceased. 

P. W. No. s specifically stated ‘that the; first. accused cut. the 

"deceased with an aruval (a big curved knife). This evidence was 

‘criticised’ before the High Court with some “force, on behalf of 
-the appellants, “It was pointed out that; these witnesses who had 
themselves been injured and had been tied up ‘with ropes and left 

‘to roll on the ground at a spot. not less than 4o feet away from 

~ Where the Assistant Inspector was being attacked could not have 

pbserved which -amongst a crowd of About. 20 persons surrounding 


“134 
F, C. 
Rajpgopaln 
~The King Emperor. 
/ Zafrulla. Khan, J. 


THE CALCUTTA LAW JOURNAL, [Vor. 83, 


the deceased directly inflicted cuts or injuries on him. It also 
appears from the evidence that about this time the hut which had 
been set fire to had more than half burnt down and there was no 
other light in a dark night. In view of this criticism, the learned 
Judges observed, rightly, if I may say so, as follows ;—"It may be 
that having regard to the fact that the persons who chased Mr. 


“Loane were 20 in number, these witnesses were not able to see 


the particular accused specified by them: actually cutting and 
stabbing him. But there can be no doubt that these witnesses saw 
the accused specified by them among the. persons who chased 


"Mr. Loane and presumed that they participated in the- actual 
"attack." f 


' "This being their opinicn on the direct evidence connectiog the 


‘first accused with the murder, the learned Judges had to deal with 


the argument urged with reference to sections 34 and r49 of tho 
Indian Penal Code. On this, they say: "Mr. Jayarama Iyer 
would have us hold that at the worst appellants r and 2 could be 
held guilty of murder only in virtue of section 149 and not 
section 34, Indian Penal Code, and he urges that in this view 


“the: lesser sentence should be awaided. We are unable to accept 


this contention. Having regard to the probabilities of human 
conduct, everyone who chased Mr. Loane cannot but be reasonably 
considered to have shared tlie intention to kill him.” I understand 
this observation to imply that if the case had to be dealt with ds 
one “falling under section 302 read with section 149 of the Indian 


"Penal Code, the learned Judges would not have been prepared . 


to confirm the sentence. They were obviously dealing with the 


“case as one falling under section 34. I do not therefore think 
"that we shall be justified in affirming the sentence of death indepen- 


dently of the question whether the case falls within section 34 or 


‘oniy under section 149. Even with reference to the distinction 


adverted to in the judgment just delivered by My Lord and my 
learned brother as to the practice in awarding sentence in cases 
falling ‘under section 149, it would not be unimportant to ascértain 
whether the first accused was only among those who were said 
to have run to the spot where the Assistant Inspector was bayonet» 


i ing some of their comrades or also himself took part in the assault 


upon the deceased. 
There is this noticeable distinction in the evidence between 
the case against the sécond accused and the case against the first 


“accused, viz., that both before the assault on the deceased and 


after the assault on the deceased, there is -specific evidence that 
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‘the second accused was armed with a “hatchet and it was also F. C. 
the prosecution case that it was the second accused ‘that cut P. W. 2 1944 
on the head with a hatchet. . As regards (he first accused, there Rajagopalan 
is no specific evidence that he carried any other arm excepta gun, The King Emperor. 
though it is not clear at. what stage of the proceedings he carried 
this gun, From the medical cerlificate relating | to the wounds on Aa rulla K, 3 Ahan, 3 


the deceased, it is not possible to say that any of the wounds are i 
likely to haye been inflicted by the first accused, if he “had only 
& gun and it is nobody’ 8 case that-he fired the gun at any time. 
When the learned Judges of the High Court have not relied on 
tle direct. evidence -of P. W. Nos. s to 5 to the effect that the: 
first accused stabbed the deceased or cut him with „an, aro u, 
I do not think that those very statements can be relied. ‘on as 
proving that the first defendant carried an aruval or. other cutting 
instrument ; nor would it be right to treat the matter as one in 
respect of which the burden of proof lay on the first, accused, 
because this is. not a case in which he-was relying on, any of the 
generalexceptions or special exceptions or provisos, . It is also 
not without some significance that the first accused is not men- 
tioned by any witness as having inflicted any injury on the peong 
P. W. Nos. r tos. I am therefore unable to draw the inference 
that the first accused must have taken some part in -the ads, which 
resulted in the death of the Assistant Inspector and without such an , 
inference it will be difficult to bring the case sen section 34. of 
the Indian Penal Code. 

. Even as regards the question of "common (cenis I.am not 
at all sure that the learned Judges of the High Court were justified 
in Beim that those who chased Mr. Lonne “did so to wreck 
vengeance", The position was that after the shed had been set 
on fire, the crowd was dispersing in various directions and most of 
them had gone out of the compound of the salt factory. It was 

. at this stage that Mr. Loane appeared on the scene and chased and 
and bayonetted some members of thé crowd who were actually 
running away. If at that stage some other members of the crowd 
who were on the point of dispersing went to the spot where their 
comrades were being attacked, it was quite likely, as the learned 
Judges also recognised, "that their main object was to rescue 
their comrades", But they follow this up.with the remark, “the 
conclusion that they intended to effect that object by killing 
Mr. Loane.is irresistible, as they must have realized that they could . 
not achieve that object otherwise", I am not satisfied that this 
does not go too far. The scattering mob very probably acted only 
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Pe on an impulse to go and see what was happening to their comrades 

1944, and it seems too much to impute to them sufficient knowledge or 
Rajagopalan a common intention that they could or should be rescued by killing“ 

v. x : - , 

The Hing Emperor. the Assistant Inspector. Our attention was drawn to the observa 
— tions of the Judicial Committee in Barendra Kumar Ghosh v. 


Zarila Khan, d FEmferor (1). That judgment proceeds on the footing that the 
common intention to kill the postmaster was clearly established and 
the ac of the accused whose conviction was challenged was also 
proved beyond doubt, namely, that he had fired at the postmaster, 

“though the shot missed and the postmaster was killed by a shot 
fired by another of the co-accused. There was accordingly no 
difficulty in holding that the case was covered by section 34, Indian 
Penal Code. The discussion was as to the result of its application. 

- Here, the common intention of the crowd and some “act” on the 

- part ofthe first accused have both to be inferred from the fact that 

the Assistant Inspector was murdered and that the accused was one 

of tbe crowd who ran to the place where the deceased was chasing 
some of the rioters, 

The question however is bound up with inferences of fact with 
which it is not the ordinary practice of this Court to interfere and, 
as My Lord and my learned brother think that the death | sentence 

; was justified, I leave the matter there, with this expression of 
: : my doubt. . 
A. T. M. Appeal dto 


(1) (1924) I. L. R, 52 Calc. 197 ; 41 C. L. J. 240 (P. C.). 
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PRESENT: Sir W. P. Spens, Knight, Chief Justice, Mr 
Justice S, Varadachariar, and Mr. Justice 
i Zafrutla Khan. 


` THAKUR RAGHUBAR SINGH AND OTHERS 


$ 


v.. : 
KING-EMPEROR. 


[ON APPEAL FROM THE Crier COURT OF - 
OvpH, LuckNow] ^ 


Intra vires— Legislation in réspect of Insurance and creation of nam offences— 
Legislative powers of the Central - Legislature—Constitution Act, 
section 100, Schedule VII List J. Items 37 and 42—Constitution Act, 
section 49⁄2). df prohibits the executive machinery of a Province being 
put into action in respect of offences created— Provincial authorities, 
competency of, to prosecute or initiate proceedings—Constitution Act, 

. section 124(2)—Central Legislature's power to limit initiation of procerd- 
ings to officers of the Central Executive~ Central Legislature's power 
to impose duty on an Officer ofa Province—Provindial Government, if can 
take-steps to secure the enforcement of law in respect of offences created— 
Insurance Act (IV of 1938). section 117—Adu cate Generals. sanction 

. to initiate troceedings— Procedure—Sanction, if can be challenged — 
Sanction, form of—Valid sanction, condition precedent to entertain 
froctedings—Burden of proof. ES 
Legislation in respect of Insurance and the creation of new offences In 
respect of insurance come exclusively within the legislative powers of the 

Central Legislature by reason of provisions of section ‘oo and List I, items 37 

and 42 of- seventh schedule to the Constitution Act. ` Section 40/3) of the 

Constitution Act does not- prohibit the o dinary executive machinary of a 

Province being put into action in respect of offences creited bt Central 

Logislature unless there be an express prohibition in the legislation itself, 


Though an offence 1s created by an enactment of the Central Legislature, 
operating in the exclusive legislative sphere of’ the Central Legislature, the 
provincial authorities responsible for en‘orcing criminal law are competent 
to prosecute or initiate-prosecutions for such offences. - 


The enactment of the Central Legislature may expressly limit Initiation of 
i proceedings to Officials of the Central Executive or may require the previous 
sanction of some other p' rsen or authority before proceedings can be com- 
menced in respect of such an offence, section 124/23! of the Constitution Act 
enables the Central Legislature to confer such a power or impose such a daty 
on an Officer of a Province. Thus th re can be nothing ultra vires in a 
Provincial Government taking steps to secure the enforcement of the law 
in respect of offences created by the Insur. nce Act cr in the Advocate-General 
of the Province being specified in the Act as the-person to control the initia» 

ticn of prcceedings vrder the Act. Secticn 107 of the Insurance /'ct may 
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gibos the Advocate-General to sanction proceedings to be initiated. by hbis- 
Provincial Government, or some one on behalf of ‘that Governments, 


Before the sanction is given the Advocate-General must" ` have proposals 
before him for the initiation by some person of particular proceedings of a 


' defined nature under the Act against one or more of thà specified persons 


and he must sanction the initiation of those proceedings by that person, 
and that if proceedings are. initiated by some one other than the person to 
whom the sanction hes been given cr/if prcceedings substantially different 
from those sanctioned are in fact initiated, the provisions of section 107 are 
not complied with and there will be no jurisdiction for a Court to entertain 
the proceedings. i ue 


. Section 107 of the Insurance Act of 1938 is intended to protect insurers, i 
directors, managers and ` other persons indicated from the initiation. of 
improper prcceedings. Unless the protection is to be worthless, they must, — 
if necessary, be entitled to challenge the sanction of the Advocate-General- 

'as not having been given -to the person who initiates the proce dings cr, to 


^ the particular proceedings initiated against them, 


It is desirable that sanction shonld be gixen in writing ‘and should cn i 
the face of it indicate reasonably clearly by statement cr references to other. 
documents the necessary matters above set out ; the section does not require 
any particular form of sanction or even that it should be always in writing. 


^^ What is necessary is that if challenged by a defendant or accused person 


the plaintiff or prosecutor should be able to establish to the satisfaction. of 
the Court that the requisites ‘of the sanction as. set out above have been 


complied with in respect of the. sanction on which he relies, so that the a 
- Court can be satisfied that it. has jurisdiction to entertain the particular 
x proceedings before it, Ac 


A valid previous sanction is essential to the fridition of the Court 
to entertain proceediags. , E 


On any individual vho initiates proceedings, whether an officer or not of- 
a Provincial Government, lies the obligation to establish that he hasa sanction 
from the-Advocate-General for the initiation by him of thoše proceédings, 


Federal Court Case No. XXXIII of 1943. 


Criminal proceeding.. 


v 


The material facts appear from the judgment. 2E 
Rai Bahadur . Haresh Ch imdrà and Dr. Kailash Nath Katju, 


(Senior Advocates) with Messrs. Radhe ` Mohanial and ^S. B. - 


Bisaria ) instructed by Hr. N. R. Bose, Agent f for the Appellants. 


-Dr P. N. Asthana (Advocate General, United Provinces) (with 
Nosirullah Beg) instructed by Mr. Sumair. Chand dala Agent k 
for the Respondent, 


Sir Brojendra Mitter (ACvocate General of jf Ir dis) pm H: xX 
Bose) instructed by Afr. K., Y. Bhandarkar, EN for the pone 
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The judgmert of the Court "as delivered by ' 


Spens, C. J. :—The Insurance Act of, 1938 (Act No. IV of 
1938) was enacted by the Central Legislature on the 26th of 


. February,. 1938. Section 1(3) provides that it "shall come into 


2 


force on such date as the Central Government may by notification - 
“in the Official Gazette appoint in this behalf’. It in fact came into 


force on the 1st cf July, 1939, under a notification, dated. the 1et 


' cf ‘April, 1939, in the Gasette of India, 


The two material sectiens of the Insurance Act for the purposes 
of this case are séctions 104 and 107, which are in these terms :— 


“rog. Whoever, in any return, report, certificate, balance- 
sheet or other document, required by or for the purposes of any 


of the provisions of this Act,. wilfully makes a statement false in: 


any material particu'ar, knowing itto be false, shall be punish- 
able with imprisonment for a term which may extend. to three 
years, or with fine which may extend to. one thousand rupees, o or 
with both," 

“rog. ‘(1) Except where pioeeediiis are instituted by the 
Superintendent of Insurance, no proceedings under this. Act, 
against an insurer or any director, mansger or other officer of an 
insurer or any person who is liable under sub-section (2) of sec- 
tion4t shall be instituted by -any person unless he has previous 
thereto obtained the sanction of the Advocate- General of the 
province where the -principal place of business in British India 
of such i insurer is situate to the institution, of Such proceedings. 

(2) This section shall apply in respect Of a provident sccie'y 
as defined in Part III as it applies in respect of an insurer.” 


On the 25th of March, 1942, criminal proceedings were insti- 
tuted by a complaint expressed "to bea complaint under section 
104 of the Insurance Act lodged by the Public Prosecutor at 
Lucknow against the appellants, of whom Nos. r and 2 (Thakur 
Raghubar: Singh and Kunwar Surendra Bahadur Singh) were the 


managing agents and No. 3 (Shyam Singh Ruhatgi) -the general 


managér of an insurance company called the All-Iñdia United 
Assurance Company. The head office of this company was at 
Lucknow. This frat complaint was -followed up bya sécond com- 


plaint, also expressed to be under the same section, by the Public 


Procecutor, dated the 6th of May, 1942, 

The first complaint was based on an allegation that both in 
the first valuation report of the company as at the 15th of May, 
1939: and in its report ard accounts for the. period ending the 
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“gist of December, 1939, -both | issued over the signatures of the 


appellants ‘amongst others, thé appellants- had _ deliberately made f 
false statements to ‘the effect that contribution’ were made by 
thenrto the company to the’ extent of. Rs. $0,000. The .sécond 
complaint was‘based on "allegations of ‘three further false. state- 


. ments in the first valuation report as at. the I5th, of AUR s 


namely :— - 2 

(I) "That under the heading “Cash, Cheques . oa | Tank 
Balances” of the All-India United Ascurance- Co; as on 15th 
May, 1939, an amount of Rs. 5,162-13-9 was falsely shown in 
the balance-sheet although in fact there-were no such balances ; 


rather the, company: bad considerably overdrawn from the 


a bank: a 

(II) That the figures of Rs "62,901.32 as shown nee the 
heading "Advances to Branches” in the same balance-sheet , was 
also falsely shown, as, no such advances were ese. d to me 
branches ; : . E 

the tbid not material; anda fourth merely . in the following , 
terms, == c7 E z 

"(TV) That in the same way the balarce-sheet for the period _ 
ending 3rst December, 1939 was zalo false in respect of „these 
items" ' US eds 

The first complaint E with the statement "that the 


* Advocate-General of the, „Province had sanctioned -the prosecu- 


„tion of the accused, as required by section 107 “of the Act and 
` that that sanction was filed with the complaint as, Annexure, (C). 
The sanction filed with the complaint was in the following 


terms :— ` - P - 
In didus of the,powers conferred by section Toy of. athe ` 
Insurance Act (IV of 7938), I hereby sanction the institution -of 
proceedings (prosecution) by the ‘Government against r‘ Mr. 
Shyam Singh Rohatgi, General - Manager, and .2. *Kunwar 
Surendra „Bahadur Singh; Bhadoria and :3. Kunwar Raghubar 
Singh (Partners of Kunwarji & Co) Managirg Agents, of the 
„All India United, „Assurance Company, Limited, for offences 


2 


f "Eommitted against Insurarce Law. — L : = 


“Tei is addressed to the Secretary to Govérnment, United Pro- 
vinces, General Administration Department, "Lucknow. -Jt is 
, numbered 1913-224 and dated Allababed, 1oth'of D écember, 
1941, and is ‘signed by the Advccate- General of the woud 
pornos E : 
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anctioned by the Advocate-General of the United Provinces the 


` petitioner has presented a petition in thislHon'ble Court on 25th 
. March, 1942,-against the above noted accused for preparing false 


balance-sheets.” It then Proceeded to refer to.the fact that in 
the petition the Public Prosecutor had more specifically referred 
to the’ contribution of Rs. 30,000 and then begged specifically 


` to allege the further items referred to above. as having been falsely 


shown in the balarcesheet of the company and prayed that the 
accused might be tried in respect of these items also. 

^ In due course charges were framed by thé City -Magistrate 
against the accused based on these complaints, The City Magis- 
trate in fact framed two separate charges, The ‘first related to 
the allegéd false statements set out in the. two’ complaints es 
having been’ made in the valuation report as atthe rsth May, 
1939, while the second charge dealt with the very vaguely indi- 
cated false “statements in the balance-sheet and accounts of the 
31st of December, 1939. Before the trial was concluded before 


- the City Magistrate it was remembered that the Insurance Act 


only came into force on the 1st of July, 1939. It was accordingly 
held that no charges under section 104 of the Act could lie in 
respect of alléged false statements made in the first valuation 


Teport ason the rsth of May, 1939. Convictions were however 


recorded against the accused on the three charges formulated in 
respect of alleged false statements in the report and accounts of 
the company for the period ending 31st December, 1939. These 
charges were that the accused had wilfully made false statements 
in the said balance-sheet- and accounts knowing them to be false 
in the following material particulars :— — oes 

(1) That a contribution of Rs. 30,000 had been made by 
them and this amount was shown in the then existing assets of the 
company ; ot ee 

(ay that a sum of Rs. 4,571-15-9 existed in the funds of the 
company under the heading “Cash and Bank Balance” ; and 

(3) that Rs. 43,495-1-6 was the amount of “agents’ balances, 
including branches”, z e i 

Each of the accused was sentenced to six months’ rigorous 
imprisonment and a fine of Rs, soo with ‘further rigorous 
imprisonment for thtee months in default. i 

Against this conviction tlie appellants appealed to the Sessions 
Judge. On the rst of July, 1943, the Sessions Judge confirmed 
the conviction in respect of the Rs. 30,coo arid inrespect of the 


c. 


- The second complaint | commenced as follows :—"That as " 
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cash and bank balances"; but held that there had jen no wilful. 
^ false statement in respect | of: the , “agents! balances including” 
Tene -Raghubar. oS nce 


branches”. 


. The appellants then. d sd under sections getline of ‘the 
Criminal Procedure, Code to the Chief Court of Oudh "and the 
matter came before the Hon’ble Mr. Justice Bennett ia revision, 


., who gave judgment on.the roth. of August, 1943: “The. learned 


Judge saw no reason to interfere with the' decision of the Courts f 


‘below on the. item "Cash and Bank Balances”, but felt sonie 


difficulty in “regard to ‘the-item of Rs. 30,000 contribution. and 
refrained froni expressing any definite view thereon. Before 


Bennett, J. for the first time - points were taken on. behalf of the 


appellants as to the interpretation of the. Constitution Act in 
respect of which the learned, Judge granted a certificate under 
section 205-of the Act. On the 13th of August, 1943, the. appel: 
lants lodged: a. petition of appeal to this Court based on'the - 


- questions of interpretation ` of- the Constitution Act and a “supple- - 


mentary petition on the,1gth of UNES 1943, to be heard Be rhis ] 


- Court on the merits. 


* Yi was not easy to gather exactly shat: were “the aaeoa ques . 
tións of lawon the interpretation” of the Constitution Act which were 
raised and argued in the Court below in respect of which the certificate ` 
under section 205 of the Constitution Act was granted, or sibétlier 
they were the same as those submitted to- this Couit. This . 
appears tô be a case in which considerablé ingenuity- has been 
expended to discover some ‘arguable points on the’ interpretation 


Of the Constitution Act in order to obtain a ` certificate under séc- 


tion 205 and thereby lay the foundation for an` appeal on 1 metita to 


this Court. 


Be this as it may, the arguments submitted. were 88 followa § i. 
(i) that by virtue of the provisions of, section roo and List I, 
items 37.and 42, of the Seventh ‘Schedule to the Constitution ‘Act, 
Insurance and Offencés against Insurance Law are wholly within 


- . the legislative sphere of the Central Legislature. and. no "Provincial 


Legislature has power to make laws in respect thereof; go Re F 


(ii) that by virtue of gection.49(2) ‘the executive authority of 
a Province is limited to matters with respect to which ins Legis 
lature of the Province has power to make laws ; ; 


(iii) that accordingly the executive. authority of the. “ Province 


has no power to institute or take part in proceedings in _Gonnection . 
with „offe nces- created by. legislation. of the Central Legislature ; 
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C (v): that the Central Legislature bas no- power to put the 
- control of.the institution cf such proceedings under 4 provincial 1944, 
officer such as. the -Advocate-General of. _the Province, as the Thakur Raghubar 
executive ‘authority of. the Province does not extend to such Siggh 
subjects; : ; : n k King-Emperor. 
(v) that section roy of the -Insurance Act indicates that no DA $ 
proceeding are to be instituted except by the Superintendent of — 
Insurance, an officer of the. Central Executive, or by a private 
- individual, and that in tbe section the word “person” cannot be 
construed’ so- as to include a Provincial Government, because 
even if a Provincial Advocate- General can properly. be appointed 
.88 the controlling authority, he cannot sanction ‘proceédings to 
r be instituted by a Provincial’ Government as-that would be to 
authorize it to take ‘action in:a sphere to which its executive 
authority does not extend. ' a ` 
- That legislation in: respect of Insurance ini the creation of 
new offences in respect of Insurance come exclusively within the 
legislative powers of the Central Legislature “by ‘reason of the 
provisions referred to is no doubt true. -But we are wholly unable 
.to follow how section 49(2) of ` the Constitution Act prohibits 
the ordinary, executive machinery of a Province being put into 
"action in respect of offences created by central legislation unless 
"there be an. express prohibition in the legislation ‘itself. Prima 
Jade ifa new criminal offence is created by central legislation, 
zitis the right, if not the duty, of everyone to- secure the enforce- 
-ment. of. that addition to the criminal law of the land in the 
ordinary way. There isno force in the suggestion that merely 
because- an offence is created by an enactment of the Central 
Legislature, operating ia the 'exclusive legislative sphere of the 
"Central Legislature, the provincial authorities responsible. for 
enforcing criminal law are incompetent to prosecute or initiate g 
prosecutions for such offences- — - «7^ - - 
It may of course be that the énactment of the Central - Legisa 
lature may expressly limit initiation of proceedings -tó officials of 
. the Central Executive or, as here, miy require the previous 
sanction of some other person -or authority before proceedings 
can bà comnienced in respect of such an offence. It is suggested 
that itis w/fra vires for the Legislature to appoint an officer’ of 
the Provincial Government as the person to give that sanctiom 
In our judgment, section 124(2) of the Conititution Act clearly 
enables the Central Legislature to confer such a power. or imposa 
such a duty on an officer of a Province, . i 
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It follows thatin our judgment there can be nothing slra 
Vires in a Provincial Government taking steps to secure the 


- enforcement of the law in respect of offences created by the 


Insurance Act or in the Advocate-General of the Province being 
specified in the Act asthe person to control the initiation of 
proceedings under the Act, Nor would there be any difficulty 


. on this ground in holding that section 107 might authorize the 


Advocate-General to sanction proceedings to be initiated by his 
Provincial Government, or some one on behalf of that Govern- 
ment. Whether on other grounds section 107 authorizes’ a 
sanction by the Advocate-General in favour of a Government, as 
distinguished from an individual person, is another question and 
arises on the merits. In our judgment there is no substance in 
any of the points raised on the construction of the Constitu- 
tion Act. 

Turning’ now to the questions on the merits, on which the 


“Court allowed counsel to be heard on behalf of the appellants, 


the first point raisz:d by counsel for the appellants was that the 


- proceedings in which the appellants had in fact been convicted 


had been initiated by the Public Prosecutor at Lucknow without 
the previous consent of the Advocate-General :of the Province 
to the. initiation by him of those proceedings, that this went to 
the jurisdiction of the Court to entertain the proceedings, and 
that the whole proceedings were therefore void and must be 


-quashed. The argument was based on the very general form of 


the sanction given by the Advocate-General on the roth of 
December, 1941, and it was contended that there was nothing 
to show on the face of the document to what possible offences or 


„what possible proceedings, either by reference to the sections 


under which proceedings were to be taken or by reference to 
identifiable facts or reports, the -Advocate-General had addressed 
his mind before giving his sanction. It was submitted that a 


general ‘sanction unlimited in the form in which the sanction in 


this case was given could not be good in law, The further point 
was taken that a sanction to the institution of proceedings by 
the Government was nora sanction to the institution of proceed- 
ings by a person within the meaning which should bə given to 
the word "person" in the section, 

A study of section ro; indicates (a) that it bliss to the 
initiation of all proceedings, civil or criminal, uider the Aot, (b) 
that the proceedings must bs against one or more. of the persons 
indicated, i^, an insurer or a director, manager or other person l 
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.mentioned, (c) that no person- shall initiate proceedings unless that 
- Person has previous to the initiation of- proceedings received the 
sanction to the initiation of swch proceedings, : i 
Itseéms clear therefore that before the sanctión is given the 
- Advocate-General must have proposals hefore him for the initia- 
tion by some person of particular proceedings of a defined nature 
_ -under the Act against one or more of the specified persons and 
. he must sanction the initiation of those proceédings by' that ` per- 
-Son,and that if proceedings are initiated. by some one other than 
than the person to whom the sanction bas' been given, or if 
' proceedings substantially different from those sanctioned are in 
fact initiated, the provisions of the section are not complied with 
-and there will be no jurisdiction for a- Court’ to -entertain the 
proceedings. - a me . Xo 7s 
-The section appears intended to ‘protect insurers, directors, 
managers and other persons indicated from the initiation of 
improper proceedings. Unless the protection is to be worthless, 
they.must, if necessary, be entitled to challenge the sanction of 
the -Advocate~Seneral as not having -been given to -the person 
who initiates the proceedings or to the.particular proceedings 
initiated against them, w su x fS 
Whilst obviously it is desirable that - thre sanction should be 
given in writing and should on the face ‘of it indicate reasonably 
clearly by statement or references to other documents the- neces- 
sary. matters above set out, it is not possible`.in our -judgment to 
hold that section requires any particular form of -sanction or 
even that it should be always in writing. What is necessary is 
that if challenged by. a defendant .or accused person the plaintiff 
"or prosecutor should be able to establish to, the satisfaction of 
the Court that the requisites of the sanctions as set out above 
have been complied with in respect of. the sanction-on which he 
relies, so that the-Court can be satisfied | that it has jurisdiction to 
entertain the particular proceedings before it. i i 
In this case the relevant facts are as follows :— Ro 
.(r) The sanction in the general form in which it was given 
was given on the roth of December, 1941. - 2i e M 
(2) The charges on which the appellants wefe convicted were 
: based solely on those portions- of the first ‘and-second complaints 
"which related to the report'and balance-sheet of the 31st-Deceri- 
ber, 1939. : ] EXT ue m ES oue v 
- (3) Fromthé record it appears -that as early as the aoth of 
October, 194, application was made on behalf of the accused 
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for the production of the file of the Advocate-General in order 
that the ‘appellants might - see the application for the sanction of 
.the Advocate-General to the prosecution; that in response to án 
~ order made on the goth. of January, 1943, the file was duly pro- 
- duced, when it was found that'it containéd no such application 
but: that. the application i in question was on à file of the-Secretariat. 

i ` (4).7On application to the: Secretariat ` for „the production 
a their file, absolute privilege was claimed -by the "Government 
~ forthe file in question ; but an offer was made to the oy: MARS : 
ud trate to let him examine it in confidence himself, 

(s) .This the City Magistrate appears~to have done, bit no 
„opportunity whatever was given tọ the appellants or their represen- 
"tatives to eximine this file, nor was any evidence. whatever 

i produced i in Court to verify the fact that sanction. had been given 
to.the particular proceedings initiated by ‘the Public Presecutor, 
although the objection.as to the validity’ of. fo: sanction’ was pressed 
.in each Court. - - 

l (6): Ths file of the ldvocils- Genel (without -the palais 
for his sanction on it) was available in the ‘Courts below and was 
eproduced in this Court. ` / 

(7) From the file-of the Advocate General it appears that— 

: (i) on the 6th of November, 1941, ‘the Advocate- General was .. 
Ainder the impression that the documents upon which -reliance 
was.to-be placed -for prosecution were all prepared before: the 
‘new Act came intó force and that he contemplated the prosecu: - 
ction being launched under section 35 of Act VI of 1912, Although 
under the old Act no- sanction of the Advocate-General was 
necessary, yet as the prosecution was being. made then and: so that 
‘the prosecution might not fail on technical iin he! sanctioned 
‘the, prosecution ; > b p VR 
^ (ii) on receipt of some further note Aot on the file) from the 
‘Adviser to Government, Home Department, the Advocate-General 
accorded the sanction'to ‘the prosecution of all -the three appél- 
lants and forwarded the formal consent in the form set out above. 

: ` The Advocate-General -though invited tó do- so, could. not 
after this lapse of time throw any further - Hight. on the matters as 
indicated by his file. - zl 

‘On the materials béfore us iit is impossible to be. satisfied: that 
he sanction of the Advocate-General was given in respeot of any 
proceedings other than proceedings which "might 'have: been 
brought under the Act of 1912, & e, in respect. of matters arising 
out of the frst valuation report as at the r5th of May, 1939: 


Li 
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'The'charges on which the convictions were obtained were all 
in respect of the report and balance-sheet of the.3rst of Dccem- 


"ber, 1939. When objection -was_ pressed to the validity of the 


sanction, it was the duty- of the prosecutiori to establish that 
proper sanction had been obtained to the _proceedings before 
the Court, so as to give the Court jurisdiction. Unfortunately 
it appears not to have been. considered in the Court below that 
the question of sanction might go to the jurisdiction to entertain 


the proceedings. Both the Court and the prosecution appear . 


to have thought that the generality of..the form. of. sanction might 


, justify the further charges in respect of the Jater’.matters so long 
as the appellants were ‘not prejudiced in their-  défencé -and the 


Court was `of“ opinion that - the appellants. had Bot ‘been tò pre- 
judiced. _ In our judgment this is not the: Tight view to take of 
the matter, A valid previous sanction is essential to the jurisdic- 
tion of the Court to’entertain proceedings. " à 

- For the reasons indicated, there was in.our judgment no valid 


^ sanction to the proceedings i in which the appellants were convicted. 


In the circumstances.it is unnecessary, to determine. whether 
the- Public Prosecutor. who. initiated the proceedings was authorized 
so to do by a sanction to the initiation of” proceedings by Govern- 
ment and addressed to the Secretary of Government: But at the 
same time we désire to make it quite clear that on any , individual 
who initiates proceedings, Whether an officer or not of a Provincial 
Government, lies the obligation to-establish that, -he has a sanction 
from the -Advocate- General for the "initiation by. him, of those 
procesais $ ; gig B 

` It is equally unnecessary and in the circumistarices wholly 
undesirable that we should refer to any other matter on the 
merits, whether the same was or.was not debated before us. We 
allow this appeal, direct that the case may be remitted to the 
Chief Court, and déclare that in place of the conviction recorded 
against the appellants an order should be made quashing all the 
proceedings ‘for “lack of jurisdiction. The appellants will be 


. released from ius bail, and the fines, if paid, will ll be directed to 


be réfunded, 
` We make no order as to costs, 


A Ñ M. E ; ` ; Appeal allowed. 
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APPELLATE CIVIL. . 


Before Mr. Justice P. B. .Chakravartti, 


F. Mc DONALD 
9. 


MAHAMMADDIN AZAD.* 
Bengal Tenancy Act (VIII of 1885)—Record of Righis—Presumption of 
correctness in favour of Record-of-Rights, if also attached equally to ' 
C. S. Maps—Presumption of correctness attaching to the Dag ‘numbers, ` 
involves the correctness of the Maf—Section 189(5) sub-clauses (i) to 
(U, rules undsr—Presumption of correciness to Dag number in 
-  Khatian, if also attached to C. S. Map in which dags are depicted, 


The C. S, Map not being a part of the record-of-rights and not being 
finally published, can£not claim the presumption of correctness provided fcr 
in sectlon 103 (B, of the Bengal Tenancy Act, But the C, S. Map isa 
pleee of evidence and it may also claim some presumption of correctness 
otherwise than under section 103(B), because it is prepared by public officers 
with considerable formality and in the course of proceedings conducted with 
the greatest possible publicity. 

From the rules framed by the Government under section IBQ(S) sub- 
clauses (i) to (1) it is evident that the C. S. Map has no place either in 


. the draft or. in the final record andit is not published either asa draft or 


finally. 

The mere entry ofa Dag number in a Khatian does not involve any 
statement that the Dag has been correctly and properly included in the map 
from which it had been taken: it merely means that the particulars stated 
in the Khatian relate to the piece of] land which has been depicted ina 
certain map under the Dag number mentioned, It is merely a specification 
without any assurance of correctness. 


_ Appeal by the Plaintiff. 

Suit for a declaration of title. 

The material facts appear from the judgment. 

Messrs. Birendra Kumar De, Nikhil Chandra Talukdar and 
Sailendra: Nash Banerjee for the Appellant. : 

Messrs. Bankim Chandra Peng oe and sale al Chatterjee 
for the Respondent. ; 

Cx Ae V, 

*Appeal from Appellate Decree No. 1399 of 1942 against the decree of 

G. M. Chatterjee Esq., Subordinate Judge of Zillah Burdwan at Asansol, 


dated the 15th June, 1942, reversing the decree of ‘A. B. Ganguly Esq. 
Munsiff, rst Ccurt, Asansol, dated the 18th April, 1541. 


7 


TEES 


* Vos 83.]. / . : MIGH COURT. B EE 


: The following judgment was.delivered : - ` ie i E 
Chakravartti. :—The suit out of which this appeal arises 


was brought by the ‘appellant for a declaration of her title to the 


eastern portion of a plot of land, bearing, C. S. Dag. number 1834 
and for recovery of its possession from defendant No. t on removal 


of certain obstructions set up by him: The trial Court decreed 


the suit, but on appeal the lower appellate court dièmissed it. 

The plaintiffs case was that plot No. 1834 appertained to 
Mouza Ismail and belonged to one Ramanuj Roy asa part’ of 
that Mouza which he. held in a rent-free tenure. under the 
,Panchakota Raj. By a registered fotta, dated the 29th June, 
" 1926, Ramanuj granted her a mokurari lease of a. portion of this 
along with another plot arid since then she: had been in posses- 
sion by growing vegetables thereon till March, 1940, when she 
was dispossessed by defendant No.1. The latter, taking advan- 
tage of her absence from Asansol, erected sonie brick pillers -and 
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also put up a thatched shed. This he did under a false claim ` 


that the land appertained to a jama of Rs. 130-9-7 pies in Monza 
Budha which was hetd by certain persons.in a mokurari tenure 
under the Panchakote Raj The claim made by defendant No. r 
was on the basis of certain wrong entries in the record-of-rights 
which one.Ramesh Chandra Hazra, father .of defendants 2-6, had 
contrived to secure with the assistance of’ the settlement officials. 
He had caused a similar entry to be made with respect to Plot 
No. 1832, held by the plaintiff under a different lease, and had 
similarly dispossessed her, but, she had succeeded in recovering 
that plot by a suit which was fought up to the High Court and 
in which it was declared that the plot appertained to Mouza 
Ismail. . Plot No. 1834 too did .not appertain to Mouza Budha 
but appertained to.Mouza Ismail and it had all along been in 
the possession of Ramanuj in his own right and adversely to 
all *others, -before the settlement with. the plaintiff, and it 
had been in her possession. ‘after the settlement till she was 
dispossessed, .*.- Mo DES SV P vi 

The plaintiff also prayed. for mesne profits, but subsequently 
withdrew this claim with liberty to bring a fresh suit thereon. 


E 


2 Two Written statements were filed, one by defendant No. 1 


A 


. and the other by. defendants Nos. 2 to 6. _ 


Defendant No. t pleaded that as recorded in the: record-of- 
rights, plot-.No. 1834 appertained to Mouza Budha’ and. formed a 


EC part of the lands of a tyo&wrari jama of Rs. 130-9-7 pies, held by one 


Sripati Daw. and ‘others, under the Panchakota. Raj. Those perspns 


\ 
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o Diva" : sold the’ plot to Ramesh Chandra Hazra bya registered ‘kobala, 
1946. * dated the and September, 1919, and Ramesh; in his turn, sold it 


F, Mc Donald - tó defendant No. 1 by a registered kobala,. dated the 15th | October,’ S 
; "Matha ramieSidin Ama, 1920 The land had previously been in the possession of  Sreepati 
- — | Daw and others and then of Ramesh and it-came into the posses- 
j Chahravariti; J. sion of defendant No. 1 with his ‘purchase. . Hé had since been i in 
g possession -in his owm right and. adversely to all others, like’ his: 
] predecessors, and-had put up the pillers' and -the-shed as soon: ` 
: .- as he had made. the purchase. The plaintiff had never any. title, f 
MM 2 2s her story of possession: -and dispossession was untrue, and, im any: 
event, ber suit was barred by limitation. ' aaae 
n Defendants Nos. 2 to 6 supported the case of defendant No. r 
and added that they had no subsisting interest in "ie land and had , 
unnecessarily been made parties. E SUY 
‘Three settlement papers were exbibited in. be Case. . One : was . 
. the C.; S. Map: of Mouza Ismail, Ex. Er, which shows. “plot. 
No. 1834 as appertaining to that Mouza. Another was the C. 
S. Map of the Asansol’ Municipality, comprising lands appertain- ' 
ing to about ten Mouzas, in which those appertaining to Muuza 
Budha are marked off in Sheet No. 5; Ex. E 1 (t), by the- Bengali’ 
letter ‘Ga’. There is no ‘separate C. S. Map of: Mouza Budha 
: ! ' ^ . and the lands of that Mouza, as shown in the Map of the Asansol 
, ' Municipality, do not include: plot No. 1834., The third paper 
- exhibited was the C. S. Khatian of. the jama ‘of’ Rs. 1309-7 pies, ` 
Ex. B(11), published in the year 1921. In this Khatian the- 
name of the Mouza i is given as Mouza Ismail but the Revenue 
i Survey Number given ‘is 1664 which is the number of, Mouza' 
Budha, The Revenue Survey Number of Mouza Ismail. is 1652. 
The Khatian comprises five plots of which plot No. -1834 is the: 
. third and against it, in the ‘Remarks’ column; appears the entry, 
“Khang Dang Ramesh Chandra Hazra”, which ` means: “Possessor,, 
Ramesh Chandra Hazra, by. purchase". The jama, as a , Wade, 
is shown to be in the possession of eight ‘groups of. persons, 
- o7 7 mostly: Dawg, ter denominated by the Bengali detters- “Ra 
A a to to ‘Ja’. . Dp) E: : 
` It is adinitted that Mouza Büdha: lies to- the: immediaté sort 
of Mouza Ismail and itis cleat-that, plot No. 1834 lies "very! ‘near 
the border.. The plaintiff does not. claim - any interest ‘in Mouza, Di 
Budha, nor does defendant No. 1 élaim any. interest, in ^ariy land 
of Mouza Ismail. The only’ questions. therefoie: ‘are’ whethe? the 
plot in dispute appertairis to the one -Mouza or the other ‘and, 
FORUMS -to -whichever Mota” it «may ‘appertain, whether: qe 
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title of the party; entitled to "it òn :the Mouza basis, has been: 
>- destroyed .by adverse possession. ‘Since the’ plaintiffs’ ‘suit is 


one for :ejectment, ‘there is also the question ^ whether she was 
in possession within twelve years `of “the suit which, in the facts 
of the present=case, is only Stating ‘the second question in 


"another form. ©.. a thas Ton 


The: learned Munsiff held that plot No; 1834 appertained to 
Mouza Ismail. He-observed- that.the „oral evidence ‘adduced on 
the point was valueless and- equally valueless were the documénts 
evidencing the various transactions, since, ‘in them the parties 


"interested had made ‘statements according to their own interest. 


Referring. next;to^thé settlement’ papers, he observed that the 
map of the Asansol Municipality. was not of inuch assistance, 
but it at least disproved.the defence contention that a portion 


- of Mouza Budha had been included in the map of /Mouza Ismail, 


, ‘Since in.that.casé' such portion might be 'expected to be demar- 


- eated'by' a letter’ as in. the map of. the Municipality. As regards 


the other two papers, he held that since the plot im question was 
recorded as within Mouza Ismail, it lay upon the defendant to 


. Prove that it really appértained. to “Budha,: but for-that purpose 
. the entries in the Khatian as regards.the Revenus Survey Number 
. and the jama could be of no avail ‘since they -were contradicted 


c 


by the.other entry as regards the plot ‘being within Mouza Ismail. 


‘The conclusion at which the learned. Munsif arrived was that 


- defendant No. r.hád not :succeeded in rebutting-the poesumption 


arising from, the record and that the entries in the Khatian, so 


"faras they .sippotted the. defendant's case, had been procured 


. by the’ holders of Mouza Budha. ; Reference was also made to _ 


. certain neighbouring plots and it was observed that if. they apper- 


tained to Mouza Ismajl, about which .there was no dispute, it. 


- Was “impossible that plot No. 1834 should .appertain to Mouza 


. Budha. 


-review of: the evidence, held that defendant No. 1 had not been. 
Able to -prove either of the three, modes alleged by him, viz. 
.erection of pillers ‘immediately after his purchase,- simultaneous 


As regards possession, the, learned: Munsiff, on an exhaustive, 


erection of -the shed and continuous growing of vegetables there- 


: after. -On the other, hand, the plaintiff had proved her posses- 


sion till she was dispossessed in 1940, so that. there could be no 
question of the defendant having acquired title by. adverse’ posses- 


.. Sion or of the plaintiff's suit being barred by time. 


These findings were reversed on appeal. . The. learned Sube 
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ordinate Judge held’ that the statutory presumption attached 
only to the C. S. Khatian which must prevail over ‘the C. S. Map. 


and that the learned Munsif had been "wrong in placing 'the orius ^ 
on the appellant to show that the. ‘lands did not appeitain ‘to . 


. Mouza Ismail- on the ground that the ‘lands were included in the 


C. S. plan of Mouza Ismail, although inthe C. S. Khatian, they 
were. recorded to bé lands. of. Revenue Survey Mouza Budha, ` 
No.-1664”. .He then proceeded. to hold that.the plaintiff ‘had 


` failed to rebut the presumption arising from the Khatian and there 


. was no reason why the lands “should not be: held to appertain 


to Mouza Budha, as recorded in ‘the Khatian". The learned Judge 
observed that the northern’ boundary of Mouza Ismail and ihe | 
southern boundary ‘of the material portion of. Asansol -Munici- 

pality had been indicated by.dotted lines which were not: the ` 
indicia for Mouza boundaries ; that the map of the Asansol-Muni- 


`. cipality. did not, show that all the lands of Mouza Budha had 


been included therein ; and that it could not be held: that’ the 
holders of Mouza Budha had, fraudulently. caused the entries i in 
favour of that Mouza to be made. i 

As regards possession, the learned Judge did-: not dious, the 
evidence in his judgment, but simply stated that there was, “ho 


. sufficient reason for giving preference.to the testimony of the i 


P. W's, having regard to the record of rights". He then recorded | 
a finding that the plainuff had not proved her: possession: or that ~ 
of her lessor for the statutory penga but grae No. 1. ‘had f 
proved such possession, ' 

Both courts „remarked on the fact - that the Reventie Survey 
maps had not.been relayed and the appellate court. observed: that 


- the plaintif did not avail herself of an CpHorinulty offered to her 


even at the appellate stage. `< ~ > C— ty 
'Insupport of the present second appeal’ by the: ‘plaintiff, Mr. 
De urged two points. He contended in the first place that the 


. learned: Judge was. Wrong in-law in discarding’ altogether ‘the 
_C. S. Map of Mouza Ismail to wbich.also a presumption of correct- 
-~ ness attached ; and secondly, that the learned Judge’s finding.as to , 
- possession being based on ns view. of the record-of-riguts, which’ 


itself was parual and mistaken, could not properly be sustained. 

-Inso far as Mr. De insisted that a C.-S. Map also. cartiad a 
presumption of- correciness. under section 103(B) of the Bengal 
Tenancy Act, I am unable to accept bis first contention 'as 
correct. I was referred to the*judgment- of this Court in SA. 


‘No. 8409" of:.1929, which-drose'cut of the plaintifs litigation 
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over plot No. 1832 and in which S. K. Ghose, J. may be said to 

~ have assumed for ‘argument’s sake that the statutory presumption 

« attached -to both the map andthe Khatian and that in order to 
form a proper view of the record-of-rights asa whole, both must 
be taken into consideration. I do not read the judgment as 
haying decided the point in panies but if it so decided it, I, 
with due respect, take a different view, s : "^. / 

Under section 103B(5) of the ad Tenancy Act, ` every 
entry in a record-ofrights finally published shall be presumed to 
-be correct, untilit is proved by evidence to' be incorrect. It is 
clear that. in order that the statutory presumption may attach to 
-an entry, it.must occur in a document ` which isa part of the 
tecord-of-rights and which has been. finally; published. As far 
as I can gather from the relevant-provisioris of law and pro- 
cedural rules, a C. S. Map is no part. of- the. record-of-rights, as 
the term is used in the Bengal TOR Act, and it is never 
finally published. 

Taking the Act first, section ror provides that the Provincial 
Gevernment may make an order directing that a survey be made 
and a ‘record-of-rights prepared in respect of all lands in any 
local area, estate or tenure. This section suggests that a survey 
is only a preliminary proceedings to be undertaken in order to havo 
the preparation of a record-of-rights ; but'itis not by itself con- 
clusive that a map prepared at tbe survey cannot bea part of the 
record-of rights.. The next- section, however, ‘enumerates the 
particulars which may be recorded, if the Goverriment so directs, 
when an order under Section ror has been made and although 
, the word ‘recorded’ may include ‘recorded in a map’, the parti- 

- culars enumerated are not appropriate to a map but are only 
appropriate to a written document. Procéeding next to section 
103A;-sub section (1) ofthat section provides that witen a draft 
tecord-of-rights has been prepared, it shall be published in the 
prescribed manner and sub-section (2) provides that after objec- 
tions have been heard and corrections made, the record shall 
- be -finally framed and finally published. It is clear that 
only -tnat is finally published which "is first published as à 
draít. 

Turning next- to:the rules framed by the Government under 
section 189(5) Clauses (a)-to (q), the firet material provision is 
rule 51 which deals with ‘preliminary record-writing’. It provides 
inter alia that after the’ survey operauons have been completed, 
æ dratt record. shall be prepared and that "the draft record - shal} 


` 


` 


b Yo. k famin oa i 
Tax CALCUTTA LAW JOURNAL. ^[Vor.- 83- f 


| , consist of statements of- duo which are hereafter styled -the 


. Khatians", , Rules 52 and 53 deal with certain intermediate pro- 
, ceedings and Tule 54 provides that the Revenue’ Officers shall 


_ Publish the draft record-of-rights by placing it, for ‘public inspec- 
tion at some convenient place. Rules 54 and 55.deal with certain 
further proceedings at which objections are to be heard, "necessary 


corrections made and a rent roll prepared and then comes rule 


57 which provides that 'the final record shall- be prepared in 


, conformity with the draft record, as -correcied, and that it ‘shall 


consist of a series of, "Ehatians prepared on forms which are 
generally similar to the forms used for Khatians, of the draft 


_ record". Last comes rule 58 which pond for ee -of 


: the final record- -of-rights, eph n 


. It will appear from the above provisions that the c. s. Map 


has no place, either in the draft or in the final record . and, it^ is 
` not published either as a draft or finally. Rules 54 and 58 say 


in the clearest possible manner that. the record-of-rights consists 
of Khatians only. Again, that the map. is something different - 


from the  record-of-rights wil appear from, rule 52 which deals 


with lócal Verification ‘of the draft Knattan, copies. of which are 


^ distributed to the persons Concerned, and speaks of corrections 


i “in the map, in the draft record. ahd in the copies of the Khatian 


which have. been, distributed”. It.willalso Appear. from Tule 59 


f which deals ‘severally with distribution. of the. printed maps ‘and 
i ‘copies, of tne final record. . The matter 18 placed . beyond : argu- 
` ment by the form. „of the certificate of ‘final publication- which 


n 


is rsquired 10 be made under section 103B(1 ) of the Act. Rule 


476, occurring in thé Settlement Manual, provides that’ the copy 
^. of the Khatians contained in the Special Collectorate or. Public 
` record is the final Record ; i and rule 48i which sets forth the 


form of the ‘ceruficate which isto be. attached to -the fly-leaf of 


` the volume containing the final record, shows that the certificate 


must include the ‘following sentence: “Tne. record of rights is 


cuntained in, this volume’ ^. In that volume there 15 no map. 


Mr. De contended that in the rules to which I have. referred,” 


` a distinction is made between the record and the , record-of-rights, 


the latter expression being wider than the first. This contention 
is plainly untenable. Reference need only be -made to one of 


` the numerous rules where the two expressions are used indiscri- 


minately and synonymously, ` Rule 58, after providing that the 
final “record-of-rights” shall be ‘published by placing it for public 


` inspection at some convenient, place, goes. on.to provide that-a 
i 


» 
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^ proclamation shall previously be published, informing. the People 


where the ‘record? will be^ open to inspection 

Mr. De also referred me to a number of rules, appearing among 
the .Technical Rules and Instructions of the Settlement: Depart- 
ment’, which would show that if and when the diaft ‘Khatian is 


corrected at the time of the local verification or on subsequent ' 


objections before ‘the final publication, the map, if necessary, is 
corrected as well. That is true, but such corrections do not 
make-the map apart of the record, nor does it make up for the 
want of final-or any publication. nm 


Mr. De in the last place contended íhat assuming the map 


was not a part of the record of rights, still the presumption cf 


correctness, attaching to the Dag numbers occurring in the' 


record, involved the correctness of the map where the Dags 
were depicted. His argument. was that a Dag number. bad no 
meaning except with reference to the relevant map and if the Dag 
number was to be presumed to be correct, as it must be, since it 
appeared in the-khatian, the map where the Dags were to be 
found must necessarily be presumed to be correct also. I can- 
not accept this contention as sound. A Dag number may have 
to be understood by reference to the relevant map. . But the 
mere entry of a Dag number ina Khatian does not involve any 
statement that.the Dag has been correctly and properly ‘included’ 
"in the map from which it had been taken : it. merely means that 
the particulars stated in the Khatian relate to the piece of land 


which has been depicted i in a certain map under the Dag number 
mentioned, It is merely a specification without any assurance of 


correctness. 

: For the “above reasons I am of opinion , that a C. 5, Map, not ` 
being a part of the record of-rights and not being ` finally, pub- 
lished, cannot claim the presumption of correctness provided 
_for in section 103(B) of the Bengal’ Tenancy Act and that the 


learned Judge, in holding that the presumption attached only to ` 


n 


the Khatian, was right. . 

` I donot, however, think. that, aC. S. Map can bé “discarded ' 
altogether. Itisat least a piece of evidence and may also claim | 
some presumption of" correctness otherwise: than under section 
10-B because, „to use the well-worn phrases, it is prepared: by, 
public officers with considerable „formality - sand in the course of 
proceedings conducted with the greatest ` ‘possible publicity. . The 
learned | Judge was therefore. not Tight inleaving the map entirely 
put of consideration, . 2 - 
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The learned Judge, in my opimon, also committed a more 
serious eror. He entirely overlooked a most material entry in 
the Khatian itself and because he overlooked it, misunderstood 
the judgment of the learned Munsiff. The letter had never said 
that the map must prevail over the Khatian or that the onus lay 
on Defendant No. 1 to prove that Plot No. 1834 appertained to 
Mouza Budha simply because the map showed it as appertaining 
to Mouza Ismail, Apart from the map, the Khatian itself gives 
the name of the mouza as Mouza Ismail, and there is no reason 
to think that when the learned Munsiff threw the onus on defen- 
dant No. 1 on the ground that the lands had been “recorded 
within Mouza Ismail”, he did not mean recorded in the Khatian 
as wellas inthe map. In including the map he may have been 
in error, so far asthe presumption under section 103(B) is con- 
cerned, but the learned Judge was equally in error in excluding 
from consideration the entry of ‘Mouza Ismail in the Khatian 
itself. That entry certainly carries a presumption of correctness. 
The Khatian gives the name of one Mouza and the number of 
another and prima facie there is dt least as much reason why the 
name should prevail over the number as vite versa. In coming 
to a proper conclusion, both entries must be considered, together 
with the map for such limited evidentiary value as it may have, 
and the learned Judge’s finding, being based ona part of the 
record-of-rights, cannot possibly be sustained. He attended 
to only one of the two voices in which the record speaks. 

Mr. Mukherjee who appeared for defendant No.1 pointed 
out that the map of Mouza Ismail included some land above the 
tri-junction piller from which plot No. r of that mouza had been 
measured, Even so, it does not appear that plot No. 1834. is 
above the tri-junction line and at any rate this only proves the 
necessity of fufther investigation as to whether a map, which 
purports to be a map of Mouza Ismail, really includes some land 
outside it. , 

In view of what has been said above, little need be said about 
the learned Judge’s finding as to possession. As pointed out 
already, he finds no reason to believe ‘the witnesses for the plain- 
tif, “having regard to the record-of-rights.” There is no dis- 
cussion of the evidence and no consideration of the reasons given 
by the learned Munsiff in support of his finding. Quite obviously, 
the learned Judge’s finding as to possession was influenced almost 
wholly by his finding as to the record-of-rights and if the, latter 
finding cannot stand, as I have held it ‘cannot, the finding as 
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to possession cannot stard either, quite apart from the fact the 
‘learned Judge reversed the finding of the learned Munsiff without 
discussing the evidence or his reasons. 

The dispute as to title in the present case is really a dispute as to 
& Mouzi boundary, In deciding such disputes, the Révenue Survey 
map is of the greatest value and as would appear from. rule 352 of 
the Settlement Manual, in Cadastral Surveys too, reference must 
, be made to the boundary as laid down in the course of the Revenue 
Survey. I therefore thought that it would at least be an advan- 
tage to havs the Revenue Survey map relaid, if it was nota 
necessity, and ‘on my enquiring of Mr. De, he informed me that 
-his client’ was now prepared to have a locil investigation. But 
since she did not take, in either of the courts below, a step which 
Was necessary to prove her case, although it was suggested to 
her, she can now be allowed an opportunity only on terms. The 
terms I would i impose are that she must first pay defendant No. 1 
‘the costs of the trial and the lower appellate courts, being 
l altogether a’ sum of Rs. 78-8-g. pies, which Defendant No. r 
wil be entitled to retain, irrespective cf the ultimate result of 
the case. 

In the result, I allow the appeal, set aside the judgment and 
the decree appealed from and remand the case to the lower 
appellate court for a rehearing of the appeal in the light of the 
observations contained in this judgment and, if a local investiga- 
tion be taken out, afterarelay of the Settlement maps, of Mouza 
Ismail and the Budha portion of the Asansol Municipality as 
also the Revenue Survey maps of the two Mouzis and on such 
further evidence relative to the Iccal investigation as may be 
adduced, together with the evidence ready on record. Such local 
investigation is. to be directed only ‘if, within a month of the 
arrival of the record at the lower appellate court, the plaintiff 
deposits in court the stim of Rs. 78-8-9 pies as costs of the suit 
and the appeal, payable to Defendant No. -, if she has not paid 
Or deposited, such costs already. If the amount be deposited as 
directed above or is already in deposit, Def:ndant No. r will be 
entitled to, withdraw it without furnishing security and to retain 
the same, irrespective of the ultimate result of the case. If the 
said costs be not in deposit or are not deposited as directed, 
no local investigation is to be allowed and the appeal will be 
re-heard on the evidence already on record, but in that event 
the direction allowing Defendant No. r to withdraw and 
retain the costs, irrespective "of the ultimate result of the 
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case, will not operate. Costs of this appeal will abide the 
result. è 
Let the copies of the Reyenue Survey map, filed in this Court, 
be accepted and sent down w.th the record. mE 
S. E. B; S C. Appeal allowed. 
` À Case remanded to lower 
; appellate court. 





CIVIL REVISION. 
Before Mr. Justice R. F. Lodge. 
BEPIN CHANDRA DATTA 


v 
SITA NATH DAP MUNSHI AND OTAERS. * 


Bengal Agricultural Debtors Act (X B. C. of. 1936) section 44 (a)—Application 

‘for review presented on the very first day after the expiry of the Goth 

- day, if in time—The Board not having sat on tho Goth day, the appli- 

cant, if entitled to the benefit under the Limitation Act—Indian Limi- 

tation Act (1X of 1908) sections 4 and 5. ; 

The Board not having sat on the 6oth day the applicant for review Was 
entitled to the benefit of the sections 4 and 5 of the Limitation Act in the 
same way and to the same extent as in the case of a review application before 
a Civil Court. : 

The special provisions contained in the rules 91 B and g1 C^of the 
B. A. D. Act are not essentially different from the provisions of sections 3 
and 4 of the Indian Limitation Act. 

i Section 12 of the Bengal General Clauses Act lends support to the 


' proposition that the application made on the first date on which the Board 


was sitting after the 59th day of the period of limitation was a date on which 
the Board was entitled to receive the application. 

Srikanta Kumar v. Atul Krishna Biswas (1) referred to: 

Petition by the creditor. ; 

Application under section 8 of the Bengal Agricultural 
Debtors Act. : 

, The material facts appear from the judgment. 

~ Messrs. Hiralal Chakravarty and: Jitendra Nath Guha for the 
Petitioners. 

*Civil Revision Case No 2119 of 1945, against the Orderof S. K.. 
Halder, Esq, the District Judge of Backergunj (Barisal) dated the 17th 
July, 1945. 

Q, (1944) 49 C. W. N. 143. 
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Dr. N.C. Sen Gupta and Mr. Ajay Kumar Bose for the 
Opposite Party, i ` 


The judgment of the Court was as follows : 


Lodge, J. :—This Rule arises out of an order under section 


40A of the Bengal Agricultural Debtors Act passed by the District 
Judge of Bakarganj. — . ° 


` 


The material facts are „as follows. The opposite parties made ` 


an application under section 8 of the Bengal. Agricultural Debtors 
Act before the Perojpur Special Board asserting thata certain 
transaction was a usufructuiry mortgage, that the bresent peti- 
tioner was the creditor and that by enjoyment of the usufruct 
that usufructuary mortgage debt had been satisfied. The appli- 
cation was transfered to the Kalakhali Debt Settlement Board. 
After about eight months the Kalakhali Debt Settlement Board 
made an award on September 5, 1944. On November 7, 1944, 
the present petitioners applied for review of that order. The 
Debt Settlement Board rejected’ the application on the sole ground 
that they were not entitled to review their order inasmuch as 
the award had already been registered. ‘he present petitioners 
appealed against that decision and their appeal was heard by the 
Appellate Officer. The Appellate Officer expressed the opinion 
that inasmuch as the application’ for review was not filed within 
sixty days 1t was barred by limitation and that the Board ought 
to'haye rejected the application for review on the ground of limi- 
tation. -The learned Appellate Officer also expressed his opinion 
on the merits of theapplication. The present petitioners there- 
upon applied to the District Judge in revision and the learned 
District Judge passed the following order :— 

"Perused the records and considered the grounds of revision, 
I agree with the learned Appellate Officer that the application 
for review is barred by limitation since it was not made within 
60 days of the date of order sought to be reviewed. In this 
view of the. matter I consider it unnecessary to enter.into the 
merits. 
The application for revision is dismissed! ', . 

From this order it appears that the learned Appellate Officer 
was under the impression thata decision of this Court, namely 
Srikanta Kamar v. Atul Krishna Biswas, (1): was not applicable 
merely because the order of the Debt Settlement Board had been 
passed prior to the delivery of the judgment of this Court. It 
- (1) (1944) 49 C. W. N, 143. : x 
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a emi, suggests that the iamai Appellate Officer might have come: :to : 
1946. a different ‘conclusion if he bad ‘thought that the ruling referred. 


Bepin Chandra ' tO by him was applicable. Itis clear therefore that “if the ques- 
Ue - > tion of limitation was decided other than- as the District - Judge 
` Sita Nath Das decided there might be an important question of law.to be decided 
Munshi. by the Revisional Officer in this case. à 
Lodge, F. +: It, is necessary therefore ‘to consider whether the learned 
f De ‘Appellate Officer and the District Judge were right’ in, holding . 
` that ‘the application was barred by limitation. The Bengal 
Agricultural Debtors Act provides that applications ‘for review | 
may be made under Cliuse (a). of^section 44 of. the Act. Rule 91B - 
' ofthe rules framed under the Act is as follows :— "ne 
P “An application for review under clause (a) ‘of section 44 shall | .. 
ordinarily be made within sixty days of the date of the decision ~ 
or order of the Board and a Board may also, ‘of ‘its own motion, 
review its decision or order within sixty days of the date ofthe 5 
'decision'or order passed by it % j 
Provided that no actidn shall be taken by a Board on an. . 
^ : . application’ for review" made after the said period of sixty days 
and no Board shall review its decision or order after the said 
; i period save with the sanction of the collector." 
i 8 Rule 91C sets ‘out the matters. which the Collector shall take _ 
into consideration in deciding whether to grant sanction to make 
an application after the expiry of sixty days. - 

In the. present case the award was made on September a 
1944, ‘and the application for review was registered on November 
7, 1944, that i$ to say, more than sixty days after the order sought 
to be reviewed. In the petition before me it’ was stated thatthe.’ 
application for review was actually placed, before the Chairman . 
on November 1, 2945, but not registered until November 7, 1945. 
This statement was controverted in-a counter affidavit and no- 
] material was placed ‘before meto justify me in holding that the, 

"application was in fact made to the Chairman on November 1, 
1945. In the application before this Court it was also stated 
that; this particular Board, the Kalakhali Debt Settlement Board, 
-used to hold its sittings on Tuesdays only and that November 7 
was. the first Tuesday after the expiry of the period of, sixty 
days’ limitation from the date .of the award, The statement that : 
this Board used to hold its sittings on Tuesdays only has not been , 
"EA controverted and I must accept that statement as correct. The 
position therefore is that the sixty days provided by the’. rules.i in. 
which an application for review | might be entertained by the. Board 


t 


s i A c 


XK 


Vor. 83.) — .. HIGH COURT. 


expired on November 4, 1944. : The Debt Settlement Board did 
not sit on November 4, nor on November sand 6. The Debt 
Settlement Board sat on November, 7 and the ‘application for 
Ieview was made on that date. 

Ifthis were an application to the,Civil Courts, it would have 
been treated as made within time. But-I am asked- to hold that 
under the special provisions of rule g1R . it must be held that the 
application was made out of time. The special provision referred 
to is the proyiso to rule 91B, namely, that no action shall be taken 
by a Board on an application for review made -after the said 
periòd of sixty days'save with the ‘sanction of the Collector. I 
am unable to hold that this provision . is essentially different from 
the provisions of sectiuns 3 and 4 of the. Limitation Act. Section 
4 of the Limitation Act provides : i AT 

“Where the period, of limitation prescribed: for any suit, appeal 
or application expires on à day when the Court is closed, the 


suit, appeal .or application may be instituted, preferred or made, 


on the day that the Court reopens”. : 

Section 3 provides that if the application is Sade beyond the 
period of limitation the application shall be dismissed subject 
to the provisions of certain sections of the Act. | 

The fact that under section 5 of the Act the period of limi- 


tation may be extended by.'the Court and the fact that under the : 


Bengal Agricultural Debtors Act the period may not be "extended 
by the. Board, but miy be extended by some other authority, does 
not seem to me to make any serious difference. Itseems to me 
further that section 12 of the Benga] General Clauses Act also 
' leads to the view that.the ‘application made on the first date on 
which the Board was sitting after the fifty-ninth day of the period 
of limitation was a date on waich the Board was entitled to receive 
the application. : 
/^— Inmy' opinion the E for review was is filed within time 
and the Appellate Officer and the Revisional Officer were wrong 
in holding that it was barred by limitation. . 

In this view the rule must be made absolute. The order of 
the Revisional Officer must be set aside and the case remanded 


to the District Judge for decision on n the merits. No order is made 


88 to Costs.in this Rule, z 
S. K, B; S. G : Ryle made absolute. 


Order of the Revisional Officer set | 


aside and tase remanded. 
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Before Sir Arthur Trevor Harries, Kt., Chief Justice. 


Sm. BIBHABATI DEBI | 
: : 
HRISHIKESH AGASTI AND otHgms.* 


Code of Civil Procedure (Act V of 1908), section 151—Remediss under, 
is available, when other remedies (specially by way of appeal) are open to a 
party. ! ‘ 
"When an application under section 174 (3) of the Bengal Tenancy Act 
(Act VIII of 1885) is dismissed for default, the applicant undef the said sec- 
tion may prefer an appeal against the Order of dismissal and the order of dis-. 
missal being appealable, noapplication under section 151 of the Civil Pro- 
cedure Code can be éntertained. 
Debendra Nath Golder v. Gopal Chandra Das (1) and Haji Mohammed 
Kasibulla Mandal v. Humayun Resa Chowdhury (2) followed, 
Abdul Yubbar Palwan v. Moulvi Asisar Rahaman Mea (3) relied on. 
Ganendra Mohan Bhadury v. Prafullananda Goswamy (4) discussed. 
Petition for revision of an order passed on an application 
under section 151 of the Code of Civil Procedure. 


Decree-holder auction purchaser is the Petitioner. 
The material facts will appear from the judgment. 
Mr. Shyama Charan. Mitter for the Petitioner. 

Mr. Abinash Chandra Ghose for the Opposite Party. 
The judgment of the Court was as follows :— 


Harries, C. J.:— This is an application for revision of an 
order of a learned Munsif, who, upon an application under section 
151 of the Code of Civil Procedure, set aside an order dismissing 
an application under section 174(3) of the Bengal Tenancy Act. 


The present petitioner filed an application under section 174(3) 
of the Bengal Tenancy Act for setting aside a sale for reasons 
which are nor apparent on the face of the record. The petitioner 
failed to appear and his application was dismissed in default of 


*Civil Revision Case No. 1344 of 1946, against the order of the Munsif, 
First Court, Alipore (24 Parganas) dated the 10th May, 1946, passed in Misc. 
Case No. 116 of 1946. ° 


a) (1937) 43 C. W. N. 128, 

(2) (1938) 42 C W. N. 612. 
. (3) (1937) 41 C. W. N, 853. - 

(4) (1927) 32 C. W. N, 10r. 
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Appearance, He then, beyond thirty days of the date of this 
dismissal presented an application under section 151 praying 
that the Court should set aside its earlier order of dismissal and 
. Testore application for determination on the merits, 

The opposite party took the ‘objection that an. application 
under section rsr of the Code of Civil Procedure could not 


Possibly lie as the order dismissing the application to set aside. 


'.the sale by default was appealable. As there was a remedy 


provided by the Code, the Court could not exercise the special - 


powers reserved to it under section 15: of the Code. 

It was urged on behalf of ihe petitioner that this order of 
dismissal beihg an order of dismissal in default, did not fall with- 
'in section 173*8nd therefore was not. appealable under section 
174(5) of the Act. : Erw, 

An order dismissing an application to set aside a sale in default 
is an order dismissing an application to aside a sale and to my 
mind if that application is made under section 173(3) then the 
order of dismissal whatever be the reason for the dismissal, is an 
order under section 173. Iam glad to find that that view has 
been taken by a single Julge of this Court in Debendra Nath 
Goldar v. Gopal Chandra Das (1) in which it was'held that an 
application lies under clause (5) of section 174 of the Bengal 
Tenancy Act -against an order dismissing un application to set 
aside a sale in default. This case bas been followed in Hust 
Mohammed Kasibulla Mondal v. Humayun Resa Choudhury (2). 
It therefore appears to me to be clear that the order of dismissal 
passed in this case, although it was made for default, was an 
order under Section 173 and was therefore appealable under sec- 
tion :74(5) of the Bengal Tenancy Act. 

It the order was appealab!e it appears to me that the 
Munsif should not have acted under section ISr. That section 
provides ;— > \ 

“Nothing in this code shall be deemed’ to limit or otherwise 
affect the inherent power ofthe Court to make such orders as. may 
be necessary for the ends of justice or to prevent abuse of the 
process of the Court”, 

. That section however does not mean that the Court can 
, interfere in all cases. It has been repeatedly held that the in- 
herent powers under section 151 cannot be invoked in cases 
where the Code itself. provides remedies, The Court cannot be 
(1) (1937) 42 C. W. N. 138. 


(2) (1938) 42 C. W. N. 612, 1 
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- LLL | cBBkedto exercise its inherent posts to assist 'a litigant” who has: 
s E M. s failed to exercise powers which the Cede Had given him. one 
. Sm. BibhabatbDebi i. This i is clear from the case of Moulvi Abzul Jubbar Pilwan s Ys 
Moulvi Asizar Rahaman Mea (1), where a Bench: held that an ` 
V7. appealable order cannot bs interfered . with’ under section ‘rst.! 
7 Harries, C. F. In short if the Code gives a litigant-a right of appeal and he dogs 
as not ,choose to exercise it, then he has no right whatsoever" -tó 
approach the Court .and ack the court to exercise, its inherent? 
` ” . 7 ^ powers to save him from his own default . and carelessness. In - 
; , my view as this order was appealable, the Munsiff could not 
c interfere under section r 51 of the Code of Civil Procedure. Em 
It wàs urged that though order may be appealable ‘an appeal. m 
.. +.» would be a useless proceeding as .the reasons could not be stated , 
. and ` proved im the Court of appeal'for failure to *supportr the 
7 application i in the Court of first instance. That very point was 
E "considered by a "Bench of this Court in Gunendra Mohan Bhadury 
v. Profullana» da Gosw.imy (2) in which it was held that where 
an appeal had been thought from an exparte decree obtained in 
default of appearance, it was open to the appellant fo urge that 
x ; he was prevented by sufficient cause from appearing when: the 
euit was called on fòr hearing. The Bench held that it was open 
_- to the appellate court to make an order of remand on ‘terms of 
. section 151 of the Code of. Civil Procedure, the powers of the 
: š „appellate court as regards remand on terms of section 151 of the * 
ues, *, Code of Civil procedure, the powers of the’ appellate court as 4. 
È i regards remand 'not being restrieted to the cases specified, in 
Order 41 rule 23 of’ the Codé. This case therefore makes it quite 
clear that the appeal here could have been an effective appeal 
and therefore there is no substance in tha’ suggestion that the ` 
.remedy given was really no remedy atal.  - ' TET 
B - Lastly it was urged that even if the Munsiff could not ‘treat . 
this application’ under section 15f as an appeal be ‘could treat it 
as an application under Order 9 rule 13.0f the Code of Civil, 
Procedure. Assuming he could treat it, I am, wondering why the - i 
petitioner chose: to treat it as an ‘application under section 151 of: 
the Code of Civil Procedure. : M 
I think the reason isthat on the face of it, this application 
was barred by time if it was an application under Order g 
rule 13. "It is urged that it might be brought ‘within time* by * 
re reason of section 18 of the Limitation Act, but no attempt wag 


v. 
Hrishikesh Agasti ` 


s 
y 


(1) (1937) 4x C. W. N. 193. PN t€ 
(a) (1927) 22 C. W. N. 101. E 


* 
t 
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made to 'establish facts - that would. attract the application of sec- . € 
tion 18. It appears to me therefore that this ‘application „must 1947, 


, be regarded as an application under section 151 and as the ‘order Sm. Bibhabati Debi 
was appealable and effective relief could: have been obtained on 


v. 
Hrishikesh Agasti. 
* appeal, the learned Munsiff could not act under section. Y5r. The 


order he passed was therefore one clearly without JUpoaicton and Harries, e. F, 
must be set asidec 
^ Inthe result therefore this'petition is allowed, the order of 
-the learned Munsiff is set aside the application is- dismissed. In 
the circumstances, I would make no order as -to. costs here or in 
. the Court below. —— 
ce" The Rule is: “made absolute accordingly. : 
S. K. B $8. G em . n ^c Rule made apsovute. ` 
eet Before Sir Arthur Trevor Harries, Kt. Chief Justice. 
GOVERN OR-GENERAL IN COUNCIL REPRESENTING Cm, 
B. A. RAILWAY `, ! 1947. 
* wee 
=, . June. 18, 25. - 
SARBESWAR DAS AND ANOTHaR.* : R 
Limitation —Indian Railways Act (Act IX of 1890), section 77—Notice, / 


The notice under section 77 must be -served within six months to run 
not from the time of delivery of the goods to the consignee but from the time 
of delivery of the goods to the railway for carriage by the consignor. 

Nadir Chand Shaha v. Mr. Wood, Agent, Assam Bengal ` Railway (1) 
discussed. ý M 


Ram Gopal Marwari v, -Bengal and Norik Western Railway Co. (2) 
referred to, 


East Indian Railway Company v. Saag Singh (3) approved. 


*Civil Revision Case Nó. 175 of 1946, against the order’ of the Munsif, 
second Court, Malda, dated the agth July, 1946, passed in S. C, C. Suit No. 2 
of 1946. 

(1) (1907) 1a C. W. N. 450. 

(a) (1927) A. L R. Patna 241. mE 

1g) A. I. R. 1924 Calc, 725. o a : v 
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"gait for recovery of damages against å Railway Company. 


The defendant ‘company is the petitioner. `. PN : 
. * FEE NES 


" The material facts will appéar from the judgment. l S 
Mr. Imam Hossain Chowdhury for the Petitioner. ~ iey 
Mr. Sushil Kumar Banerjee for the. Opposite Party — v9 58 
MEME rye 


The following judgment was s delivered. 72 ; 


Harries, C. J. :—This isa petition. ‘for; revision abs a dácree Sede 


> of a Small Cause Court passed i in favour of the plaintiffs. =~ is 


` The plaintiffs brought a suit against tbe railway alleging : short ` 
delivery of 11 Seers of catechu and 8 seers of hesadana and they 
valued their claim at Rs. 125, The’ plaintiffs’ “case- was that they. 
had consigned 37 maunds 18 Seers of. catechu and’ 2 maunds 


> 8 seers of &esadana at Sealdah to be carried to Malda. ` On arrival 


there was this ‘Shortage. ` Hence the claim. di appears that the 


` goods were covered by Risk Note B. 


Inter alia the railway pleaded that- no noticé. had been* served 


“on them as required by s section 77. of. the Indian Railways Act. : ' 


. The railway took other defences, “put -eventually the learned ` 


- Judge came to. the ‘conclusion that- notice; iri- accofdanée with 


section 77 of the Indian Railways Act. was, served: and that . 
the company were liable. for this short delivery. . He A ERa : 


.made å decree i in favour of the plaintiffs. RET, 7 


The main. point taken by the: Company in revision ` is that the i 


` Court bélów was wrong in holding _ that proper notice- ‘under sec- `. 


tion 77. had. been served on the- railway company. THe case for ` 


^ the e Company: was that the notice 8erved was out of time. KE g 


"Section 77 of the Indian Railways Act is in thése terms; =~ 


(0 aA person shall not be entitled toa refund of.an overcharge 
in respect of animals or goods carried. by. railway or to compensa- 


E tion for: -the Íoss, destruction’ or deterioration of anihials or- ‘goods i 


delivered to be so carried unless his claim to the refund of .com- : 
pensation lias been, preferred i in writing by him or on bis behalf 
to the railway : administration within six months from the - -date. of | 


. the delivery of the animals or goods for carriage by. railway." 


"The learned Judge of the Small Cause Court held -that ihe 


. "period of six months contemplated -by section.77 of- the Indian 
“ Railways Act is six months from the ira of the DR -of the 


goods to the consignee. 


Yoi. xs j ~ nioH COURT, 


It appéars to me that that construction is in direct conflict 
with.the plain words of the ‘statute. The section requires that 
this claim in writing must be preferred within.six months from 
the date of the delivery of the'animals or goods for carriage by 
railway, that this, the claim must be made within six months of 
the goods being delivered to the railway for carriage, not within 


six months of the date when the railway delivers the goods to the 
"consignee. 


. The learned Judge appears to have thought that the construc- 
tion he gavə was a more equitable one, but I am afraid that equity 
- cannot be prayed in aid in construing a section such as this. The 
learned Judge also seemed to think that this ‘view was supported 
by a Bench decision of this Court in the case of Wadir Chand 
Shaka v. Mr. Wood, Agent Assam Bengal Railway (1), But it 
will be observed on reading the judgment in this case that there 
is no discussion as to what this section really meant and it would 
appear as if thelearned Judges misquoted it. It is certainly no 
authority for the proposition that the notice must be within 
-six months from tie date of the delivery’ of the goods to the 
consignee. 


The learned Advocate also relied “ipo Bench decision of 
the Patna High Court in the case of Ram Gopal Marwari v. 
Bengal and North-Western Railway Co. (a). There the question 
to be decided was whether merely posting the letter was sufficient, 

if it was posted within time. 


"But Admi J. in delivering Judgment made this observation : 


“Ssction-77 states that a person shall not be entitled to com- 
pensation for loss of goods delivered to the Railway to be carried 
unless his claim to compensation has been preferred in writing 
by him,or on bis behalf to the Railway Administration. within 
Six months from the date of the delivery of the goods by the 
-Railway.”. 


This is^ urged as an ‘authority for holding - that time begins to 
‘run‘from -the date of delivery to the consignee ; but itis to be 
observed that Admi J., really was not discussing the construction 
-of the section.and his quité clearly misquoted it because he uses 
the words "within six months from the date of the delivery of -the 
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goods by the Railways", whereas-the ‘section has-the words “‘with- ` 


(1) (1907) 12 C. W. N. 450. l : = 
(2) A.I R, 1927 Pat. 241. Jy 
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Civit, 


spon in six months from the date of the delivery of the ...... goods- for 
` 1947. carriage by railway”. The goods can only be delivered for 


Governor-General in ` Carriage by railway to the railway company and the point. of time 

‘Council Representing referred to in section 77 is the date of delivery to the railway 
S Ww. 7 company for the purposes of carriage. ' 

: Sarbeswar Das. 

— Itappears to me thatthese Bench decisions are no authority 

Harries; C. J. forthe proposition that the six months begins to run from the 

date of delivery to the consignee. That being so, the view of 


the learned Judge of the small cause court cannot be substained. 


It was then urged before me that section 77 does not apply , 
to a case of short delivery. But that is stating the case rather 
too broadly. Section 77 has no application to a case of short 
delivery where the short delivery is not due to loss. It ‘only 
‘applies to a case where the whole consignment or part of it has 
been lost by the railway company in the process of ‘carrying it 
from the point of loading to the point of unloading, 


S : : In the present case it is quite -clear that the goods were lost. 
Evidence-was given which is referred to by the learned Judge and 
he was satisfied that in all probabitity these goods were lost while 
they were being off loaded and unloaded at a Station called 
Amnura. I think from the judgment of the learned Judge it is 
clear that in his view these goods were not delivered Beceuse they l 
were lost, 


Ifthe cause of non-delivary was loss, then I think it is clear 
that section 77 applies to the case, This was the view of a 
Bench of this Court in the case of Mast Indian Railway Co. v. 

>» - —Jogpat Singh (x). The same view has been taken by the Alla- 
habad High Court ina number of cases. But in any event I 
must fullow the Bench decision of this Court. Loss must not be 
presumed from short delivery, but if short delivery is the result 
of logs then it appears io-me that the authorities are clear that 
notice under section 77 must be served. As Ihave said, in this 
case the learned Judge held upon ‘the evidence that these goods 
had been lost and by the misconduct of the railway administra- 
tion. Butthey had been clearly lost, That being so, section 77 
-applies and as the suit was. not brought within six months from 
the date of the delivery to the railway for carriage the. suit waa 
*.bound to fail: It is an unfortunate result; but as I have: . said 
one cannot apply any equitable: principles to the construction of 
& section like section 77 of the Indian SANI Act. 


(1) A.L R 1924 Calc. 725. - S E E 
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For these reasons I am satisfied T ‘the decree of the Court Rats kes 
below cannot stand and must be set aside. _ This petition is there- 1947, 


fore allowed, the decree of the lower Court is set aside and the Governor-General in 
plaintiffs! claim dismissed. In the circumstances I would make Council Representing 


nO order as to costs in this Court or in the Court below. H us 
The Rule is made absolute accordingly. f E | E 
$EB - Rule made absolute, HOOD: 
"a Before M». Justice A. N. Sen. 

BAIDYANATH GHOSE - Cra, 

v. . l 1948. 

. v 

BRAJRANGLAL SUREKHA AND OTHERS.* . February, 17. 


Court: feos Act (Act VII of 1870)—Section 7 (XI) (e) —Swit for recovery of 
: immoveable-property from a tenant—Court-fees payable by the landlord— 
Suit for recovery of immoveable property from the transferee- of the 
tenant on the ground. of forfeiture of the tenancy—Court-fees payable 
under the terms of section 7 (n (a) of the Court-fees Act—Value of 
. the subject matter of the suit. : 
The landlord not having realised anything except the rent from the 
. tenant, the net profit forthe purpose of Court-fees will be deemed to be 
the same as the rent,of the immovéable property and the landlord instituting 
a suit for recovery of possession against the transferree from the tenant on 
the ground of forfeiture by reason of assignment in breach of the covenant - 
against alienation will be entitled to proceed with his suit if he pays Court- 
. fees on fifteen times the amount of the yearly rent which he used to realise 
from his tenant. - 
Gobinda Kumar Sur v. Mokini Mohan Sen (1) referred to. 
Suit for recovery of Khas peewee A 
Plaintiff is the Petitioner. | 


-The material facts will appear from the judgment. ' 


*Civil Revision Case No. 1365 of 1947, against the Order of Sri 
Bhupendra Nath Panda, the Second Mansif, Serampore, (Hooghly), dated 
the 7th June, 1947, in Title Suit No. 283 of 1946. 


(1) (1929) L L. R. 57 Calc. 349. 7 gts OM 8 z 
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Mr. Shyama Charan Mitter for the Petitioner. - 
Mr. Narendra Nath Chowdhury for the Opposite Party: 
E ` CA Y. 

The following judgment was delivered. — B o 

Sen, J.:—The only question which arises in this Rule is. 
whether the Court fees paid by the plaintiff. in the suit out of 
which this application arises is sufficient. 

Briefly put the facts are these : - 

The plaintiff petitioner Baidya Nath Ghose is the landlord. 
The land was originally leased out to one Rajmohishi Dasi and: 
one of the terms of the Kabuliyat was that the tenancy would ' 
be liable to forfeiture if she transferred her tenancy right in any ` 
manner. Rajmohishi Dasi is dead and her interest is" represented - 


~. by opposite parties Nos. z to 4. The plaintifs case is that in 


breách of the covenant against alienation the tenancy rights under 
the lease were transferred to-the opposite party No. 1, Brajranglal . 


' Surekha. I should have mentioned befora that the rent -payable i 


under the lease to.the plaintiff was. Rs. 6 per annum. 
Upon coming to- know of the alienation the plaintiff on the 


. Ist June, 1946, served a notice upon the opposite party No- 
and the other opposite -parties expressing hig intention of deter- 


mining the lease on the.ground that it had been forfeited by reason 


of the breach of. the covenant against alienation. 


On the 12th June, 1946, the present suit was instituted and . 
the plaintiff paid Court-fees of Rs.-go that is to say, 15 times 6 


. Rupees which latter amount -was, -as I have ‘stated before, the 


rent payable to thé plaintiff for the land- in. suit. This amount . 
was paid obviously on the ground..that the amount of court-fees 
payable-for the suit was governed by. the provisions of séction- 
7(V)(a) of the Court-fees Act. The transferee opposite: party 
objected to this valuation and the learned- Munsiff appointed à 


- . Commissioner to-enquire and -report- on two “matters viz— (a) the 


market value of the land .and- (b) that net profits which -Have- 
arisen from the land during the year next before the.date of ` 
presenting the plaint. The' Commissioner has "made his report- 
and therein he has stated what the net profits the land might - 
have yielded during the year next before the ddte of presenting 
the.plaint.and the learned Munsif has accepted that. valuation.and 
directed the plaintiff to put.in additional _court-fees. ; It is against 
this order that the present Rule was issued. --- . : vos 


Vor. 83.) ` HIGH. COURT. 


Two alternative contentions were raised in support of the 
Rule. First it is argued that so far as- the -court-fees were con- 
cerned the matter should be controlled by the’ provisions of sec- 


tion 7 (xi) (cc) of the Court- fees per which is in the following 
terms : - 


In süits between the landlord and tenant— i 


(cc) for the recovery of immovable property ‘from a tenant in- 
cluding a tenant holding over after the determination of a tenancy, 
according to the amount of the rent of the immovable property 
to which the suit refers payable for the year. next before the date 
of presenting the plaint. NE 


Now if this suit was one which was restricted to a suit against 
the original tenant then undoubtedly the provisions- of section 
7 (xi) (cc) of the Court-fees Act would apply. This has been 
held in the case -of Gobinda Kumar Sur v. Mohini Mohan Sen (1). 
It was held ir this case that the word ‘tenant’. includes an ex- 

"tenant, that is a person who would have been a tenant, but for 
the termination of the tenancy either by forfeiture or by a notice 
to quit. So far as the tenant-defendants are concerned court-fees 
‘payable would be on the sum of Rs.6 only. The matter here 

"however is complicated by the fact that the suit bas béen insti- 
tuted for recovery of the property not only against-the ex-tenant 

' but also against the transferee from the ex-tenant who has been 
treated.as a trespasser. - e 

The learned Advocate appearing on behalf of the. transferee 


contends that the amount of courtfees payable will have to be . 


determined by reference not to section 7 (xi) (cc) of the Court- 
fees Act but by reference to section 7 (v) (a) of the aforesaid 
Act. The learned Advocate appearing in support of the Rule 
argues that even if this be the case court-fees which the plain- 
tiff has paid are sufficient as the amount of 15 times the rent 
payable for the previous year which is the same as 15 times 
the net profits which have arisen from the land during the year 
, previous to the presentation of the plaint. 

Section 7 (v) (a).of the Court-fees Act provides that the Court- 


fees payable in the suits mentioned therein would be according. 


“to the value of the subject matter of the suit "such value shall 
be deemed to. be fifteen times the net profits which have arisen 
from the land etc......... or if the court sees reason to think that 
such profits have been ' wrongly estimated, fifteen times such 


- (4), (1929) I L, R, 57-Cale. 349. ^ ^ 
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amount as the court may assess as such profits or according to the 


market value of the land........." 


The learned advocate for the transferee opposite party con- 
tends that the words net profits do not mean net profits derived 
by the landlord from the land leased.out but mean net profits 
which the land was capable of yielding if let out or used to its 
best advantage and he says thatthe original tenants were getting 
rent ata much higher rate from the sub-tenants and that these 
rates should be taken into account in estimating the net profits 
which have arisen from the land. . 

Iam unable to accept this contention and no authority has 
been placed before me in support of it. Ordinarily the net 
profit arising out of land leased out would, in any opinion, mean 
the net profit which the landlord gets from the tenant by way 
of rent after excluding collection charges, taxes etc. which the 
landlord may have to pay. The court below has not-held that 
the landlord has let the land at an unduly low rate of rent. 

In these circumstances I am of the opinion that the plaintiff 
was correct in estimating the net profits arising out of the land 
as being Rs.6 per annum. He has paid court-fees at fifteen 
times this amount and in view of what has been said aboveI 
hold that the court-fees paid are sufficient. The order of the 
learned Munsif is therefore set aside and the Rule is made absolute 
with costs—hearing fee in this Court being assessed at two gold 
mohurs. 


S, EK, Bj S. C. Rule made absolute, 


Vow 83. - -  '':HmncouRr/^- o 


DOC D. s Before Mrz Juice Lodge: a 


A EE LI 
X Dreh. 


Sr DN PURUSOTTAM : LAL: ;SAROGI um a 


MST. HAWE BAL* 2 
T ‘Catcutta Rent Ordinaes 1946 (Bengal Oriak No. y of s section 12— 
s ‘Application Sor ejectsient of a tenant: "under Calcutta Rent Control ¢ Order 
` 1943—Rení Ordinance passed subsequently, LÀ has retrospective efeci— 
' Grant: Of sub-lease during the'time the Rent Control Order was in force, 
if a ground for ejectmant under -proviso (b) to section 12 of the Rent 
, Ordinance—Presidency Small Causes Court Act. (XV of 1882), section 
43 Power of Small Causes Court to grant relief in contested application. 
A petition for amendment of an application. for .ejectment of:-a tenant filed 
after the promulgation. ‘but before the passing of the Calcutta Rent Ordinance 
1946 for bringing t the case under the purview of the Ordinance should he 
‘allowed: E 
The Erant ot sub-Jease though prior to the passing of the Ordinance should 


“come within the mischief thereof and mist be considered a sufficient ground 
‘for ejectment, ` NIS - 


The Presidency Small Cause Courts have the power to grant rdiet under 
* section 43 even dn cases of contested applications. 
~ Rajendra Mullick v Nanda Lal Gupta w followed, (> . 7 


M 


Application under séction 4t of the Presidency Small Causes 


Courts Act. 
The material facts appear from the judgment. 


Messrs, Codd Chandra Lahiri and Siti Kanta -Lahiri for the 
, Petitioner.- ` 


"Messrs: Chandra Sekhar Sen- and ane Chandra. Sett, for the 
T Par. i a 


` 


GA. Y. 


ie e 


"The Judgment of the Court was ag follows s~ 


Lodge, ie 1—The material facts giving rise to:this rule are 
these : i The present- petitioner was tenant under the opposite party 
` in respect « of: 5 rooms on the first floor of No. 13 Halwasiya Road, 
Calcutta. In November, 1944, the opposite party applied under 
section 41 of the Presidency Small Cause.Courts Act (XV of 1882) 
-for. a. summons, against t the. gettuoner: calling on aie to-show" cause 


"Chil Revision Case No. 470 of. 1947 against the order. of Š, Khoied, Esq 3 
«dodge, Sth'Bench; Small Causes Court, Caléitta, dated 13th January, 1947. 


ae (1904) L L, R. 31 Calo. 1001, g 


April, 2. 
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why } he should not be compelled to.deliver, up ihe property, asserts -7 


` ing that. the present. petitioner was.a defaulter within the meaning” 


of the Calcutta Rent: Control; Order -1943.- The application - was 
registered as a-suit and a consent decree was: passed by. which ` 


. possession was to be de o by d Eu present petitioner by goth * 


March, 1946. | ^ - ‘zs 
. The Calcutta Rent. "Gone Order was _ amended. The. Court 


‘thereupon’ sét side ‘tbe. consent. ‘decree and, directed. the ‘opposite 
party. to obtain, the, consent. of the Rent Controller: to prosecute -his 


guit. Thereafter. thes Rent. ‘Control Order ceased to have effect, 
and the Caléutta -Rent Ordinance - 1946 came: into : tforce- on rst 


:October,: 1946. “Thereafter” on “3rd* " Decéinber 1946; the opposite 


party ‘applied: ‘to. the "Court to amend the application by including | an 


"averiient “that ‘the ^ defendant has ‘sublet a portion of the derised 


premises without the ‘consent of thé plaintif” ~ 
The améndrnent ‘was ‘allowed. The present petitioner dénied 
that he had sublet the premises as alleged. "Evidence: was, taken 


"on this ‘point 5. ‘and the, Small Cause Court’ Judge. came to the ` 


conclusion that the present petitioner had sublet two, of the five 
rooms in.Tune or July 1945. Ls iu ta 

' The learned Judge then held that in view. “of proviso (b).to” 
section 12 of- the Calcutta Rent. „Ordinance .1946 the tenant was 
not protected against evidence, and he accordingly passed, an “order 
undet ‘section’ 43 of the Presidency Small: Causes Courts Act,’ 
directing the present petitioner to give possession of the _ Property 


to the, opposite party on 31st March, 1947. ~ 


4 ' The. petitioner obtained this rule‘and- argued :— coe: 
r. that inasmuch as he had appeared and shew cause why an ' 


.order should not be passed, the Small Causes Court „had, no- juris- 


diction to enquire further into the matter and shonld. have oromod 


ane parties to the Civil Court ; 


“a.” that inasmuch as the application was filed: at a time. when: 


. the Rent Control" Order was in forcé, it should büve' béen decided 


E 


according to the law: as laid: ‘down-in that Order’; and ^2 7 
3. "that inasinuch as the sùb-leasès were granted ata lime when 

the Rent- Control Order was in force; ‘proviso (b) “to - :8&ctioh " 12 of 1 

the. Calcutta Rent- MEUDKBR "had no pron in in Hie a prst : 


£6 


‘case. 72. v v. ` 


-With' regard _to-the first of these oalon, if the: atlet wero 


rui integra, T should have some difficulty i in. holding i that. _the Small 


Cansei ‘Court, had’ jurisdiction t to go further. into: “the. matter after the | 
t. "had € ‘once appeased and pid to ome oyder o on nany Tegal 


Vor. : 83;] ^ HIGH GouURT!. > iiei 


. ground.” ‘Section 41 of the Presideticy Small ;Causé^ Courts Act 
` provides for an application : to--be':made' andl for d'surhnicn’ on 

the: occupant calling upon him to-shew cause Shy he should” not" be 
compelled to:deliver up the property. ^^ ^ ^ o] So, 

- Section 43. provides that -an^ order directing the © occupant to 
deliver up possession may be made if rhe occupant does not appear 
at the:time appointed and show cause ta the’ contrary. "The -Act ‘is 
silent .às. to what may. be. done i the óccupant does : apear and 
show: cause. : Uo "iuum. SORS T as due" CU Tu 

"There. :is however an explanation appended to‘ the MEN. 
ididicating one case at least in Which: the occupant enel ‘Ber: deemed 

to have shown cause. - p 

' There can be no doubt that for many 'years' past ‘the Sia 
Causes Court has decided- objections to’ such "applications-and has’ 
granted.relief under section: 43 in contested- application. : In" other’ 
words the practice of the /Court is apparéntly to-héar-and decide- 
objections in such cases iat all events when questions- of title: are- nót i 
involved ; and this practice: has had the -Approval of this Court," ° 

In the case of Rajendra “Mullith-y.- Nanda Lal Gupta At) it was] 
held--that “The -Presidency ‘Small Causes Cóurt-- has- jurisdiction“ 
to try. questions of title which- arise incidéntally : in: á -suit and 
even if such question be the principal though: ‘not the sole one, the 
jurisdiction'of the Small Cause Court ‘is “not»-dustéd.”’ ‘That ‘déci« 
sion was given in a suit on-an. application” under -section 41 “of 
the Act and the rx was: given? Bye as Boneh; of - three 
Judges, "ul ius wes ue 

It seems to .rüe that j ‘it, is no longer open to: a: party- to argue 
that the Small Causes Court has no jurisdiction to decide contested 
applications "under section 4r of the Act. . 

With regard ta the second contention urged- on. behalf of the 
petitioner, it is not a question of giving retrospective effect to the 
Rent Ordinance. The law as laid down’ in the Transfer of Property 
Act was not,. strictly speaking, amended by the Rent Control 
Order or by the Rent Ordinance. " The Rent Control Order 
merely prevented the Courts granting particular reliefs during the 
continuance of the Order, waizh by its-very nature was of tempo- 
rary effect, It did not purport to confer permanent rights on a 
party. It is obvious that a new application on the amandad grounds 
might have bsen made'on 3rd Dacem ber, 1946 and, if made, could 
not have been defeated on the ground that permanent rights had 


(1) (1904) I. L. R. 31 Cale, 1001; 
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Cont accrued under the Rent "Control (Order. Such being the. case;.Llsee ^ 
1947. ` . no reason for holding that permission to 'amend the application as” 
Purusottam Lal. prayed should-not have been given, nor for holding that the -appli- 
Sarogi ^ cation ought to have been decided according . to the law which 
f Mst: Nawe Bal: - - prevailed at the time when the application was first made. ^.^ —— 
Lodges. - - On the third point, Mr. Lahiri has. argued;.that the sub-leases. 


—. ` were, granted . ata time when,the -Rent Control Order was.in force; 
` : = and when the grant of ‘such subjleases did not entail a liability: to. 
ejectment, He therefore argues that his client should: not “be: 

liable, to ejectment : simply on the ground that. he had. granted 3 

sub- leases. - d ^ K 
The tenant always had the right dae the continuance ^ ofthe: 

did not itself. determine the ‘tenancy. . The. law . applicable - is stil ` 

. the, law. as laid’ down. in section r11.0f the Transfer.of Property: 

5. Act:- The effect.of the Rent. Control Order was merely to prevent.” 

the Court for a time. from ejecting, occupants who fulfilléd:certain » 

i ‘conditions. ` The effect of the-Rent, Ordinance is similar, : bütsthe'i 
class ‘of Occupants 80, protected- is! further restricted, and. protection 

is;no longer granted t to: those tenants who, have: GREECE their" p i 

rights of sub-letting.- - iue: ©. voos js 

In.my opinion the; leaztied Judge: of the Sciall Guys “Court was ~ 

right in- disposing. 'of-this, matter. according to me law as laid down: Ë 


EE 


S 


iñ section 12 of the Calcutta Rent Ordinance. s- - WUD We BIA 
In. this-view the rule must be discharged ` with? Foostg, 231 V 
" Hearing-fee, one gold mohur. aro uaa 

Let the records be sent down as: early. as possible, - "7. : " ; 
ei eet so p Paso uS SIE ges ELA dL eL E 

x [MS ee ` Ril discharge TR 
were uum d Sp. aie 5 

ara TSE nep mice a a a OTE 
pee. AE UE Y cU ES mes Ron 
"i 3 Boe hs, eft 1 m taa ar g^ 7 

€ . 
ow ag 3 NS NES É 2; TO SUI ms 
| epee hemmed x 

qu ND er Pe LAO NE. Weed duas Ro uu ES j 5 CIA 
ja aye? d = Pasi E. E f » D 1 ENT 
f 1 m T NORE à n oz 
ý D ig $ 4e eut ues i x ie dus Miel 

*- ui x i. £ RA - ut , t 2 v zt EE 
j a ra i c Lu we ew Ue Pea) z DAE oca 

= ^ - 
A Put DEC EE te 26e nd43"U a 


Vou. ul Sor "auod cor. x ` Ín 
M M - CRIMINAL HRVISION: 2$ 

RESTE his Siete” Bo0-. 4 i , 

erg cione: Mr, Justice W: Me. Saiti. E ALS S . $c c ns 
us cle deaf RAMDAS PANDEY AND; "ANOTHER 2p MUN ies 

n Cj. à X ahud nhu ooo | ey 
i (Oe Pra CES E T RM 2. . ` 1947; 

E ] 

f BE S "KING. EMPEROR.# . ; + April, 24, 
isch Landlord sloping water UMS can be. uL under. ` TT 


„a Section. 42574 430 Indian Penal Code (Act XLV of 1860.) _ 


iio å landlord cannot be charged for. commission of mischief when his only `, 


fault i isan Omission to, supply, water to his, tenants. , x A ord 


„When the landlord fails to amiy water-to-his Ga according to- the 
terms of his contract with ‘the tenants, the remedy. of the tenants „will be in a, : 
civil suit “for damages and not by bringing, a charge for mischief against, z 


the landlord, d » 


(n. S 
LA Dn dy at. 


nu 


D 


“Application for | revision by the acciiied under section 439 of. 
the Code i of Criminal Procedure, ` s 

“The material facts appear. from the judgment.” E 

m D. CM Phatiacharyja with Mr. Surathi Mohan, Sanyal ; 
for the Petitionérs." z l l Rea aE E A 


„Wo, one for the Crown Ley wea EORNM E MEM 


Tie following Judgment was ddivérod: Ces VB FI but os, 
‘Sharpe, J. :—The.. petitioners have !: ee convicted: "ünder-: 
section..430 and sectiom 430 .reàd: with section 'r14%of the Indian- 
Penal Code,- respectively, and sentenced to pay-afirie ofc Rè. 'zoo - 
each, in default two months’, rigorous imprisonment, ; . The facts, 
which, have, hot been fully set out-in the, judgment, „of, the: learned 
` Magistrate, | Appear to be that the landlord had agreed with. the : 
tenants of his ‘flats i to pump "water from a reservoir, in which filtered 
water "supplied. by. the” Corporation’ was collected, and for this 
Purpose a Separaté "chaige v was imposed and paid . by the tenants, ` 
One of thé tenánts alleged that on certain dates in the month of 
June, 1946, the water was not pumped a8 per agreement, and on 
‘his making inquiries of the pumpmnian, petitioner No. 1, informed 
him thatthe landlord, petitioner No. 2, had stopped the water 
supply, in other words, had cancelled the order for- pumping water 
into the flats. 

On these facts thé learned Magistrate held, that ‘the offence of ' 
mischief as defined under section 425 and the offence contemplated 
by'section 430 of the Indian Penal Code had been committed. 

i *Criminal Revision No, 3aa of, £947 against the order of the mur 
Magistri, 


April, 24. 


CRIMINAL, 


1947. 
— 
Ramdas Pandey 
v. 
King &mperor. 
Sharpe » jg. 
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It seems to be difficult to hold that the facts of the present case 
will amount to the offence of mischief as defined in section 425 of 
the Indian Penal Code. It, may be.that the. -landlord would be 
liable for damages, on account of a breach of the agreement to pump 
the water from the central reservoir, for. which, according to the . 


evidence, a separate chargo is levied but I fail to see how this 


omissiori can be said to constitute "any such charge in any property 
or in the situation thereof as destroys or diminishes its vílué or 
utility or affects it injuriously”. It is not contended that there was 
any interference with the taking of water from the central reservoir, 


_ but the only allegation i is that on certain days, there was omission 


to’ pump water from the réservoir into the flats. As pointed out 
by Mr. Bhattacharyya, who appeared for the ‘petitioners, this was 
not a' case of interference ‘withthe supply of water. The charge 
contemplated under section 425 of the Indian Penal Code appears 
to me to be some physical change in the property, and-omission , 
to pump the water does not appear to me to constitute such change 
as would make that omission "mischief".' It is just possible that 


` if the supply of water to the flats was a part of the tenancy and if 


the landlord interfered-in any way with the supply, which was an 
integral part of the tenancy, the matter might be different." But *in 
the present case those considerations do not arise. In my opinion 
the omission mentioned will not amount to more than a breach .of 
contract, for which the criminal. Court: will not be ds appropriati d 
eeiam for decision, i e vu 

- The result is that this -rule is made absolute. Conviction of- 
the petitioners is set aside, and the fines if paid’ will be: refunded. - 
SK BJSC C “O Uc Rule made absolute. 

` Conviction set aside and fines; df fail, 
‘to be refunded, D 


& ; EH zo Ux 


SVéno8&] —. d BIOH- COURT. -= a 


28 . Before Mr. Jte v Je Y. Roxburgh and Mr. TAS 
: : ST E Blis. oai. ' 


- 2T ue 


DECEM bes MAYNA BASIL. eo 


EP 6o qw 
sexe ps E D. x E 
"ES $3 2 im KE "un 


| BIRALAL MANDAL an’ OTHERS. * 


- y - r 


` Comjonsiting an offence Indian Penal Code (Act xiv oF 1860) section 323, 
I accused charged. under—Compromise petition filid, by the complainant 
7 and the accusid—Order of. acquittal: passed- on the Compromise prti- 
; tion, if valid—Code of Criminal , Procedure (Act, KV of pee sections 
no Pesos. P . s 


ets ` $ 


~ [na charge under section 323 Indiam: Penal: Code the-offence can 'only 
bẹ compounded, with the person to whom the'alleged ‘hurtig caused, 


When the complainant isa person other . than the person to whom the 

r hurt i is caused and a compromise petition signed. by. the complainant and 

_ the accused is filed in a Criminal Court and an order, purporting to be one 

under section 345 Criminal Procedure Code is" passed, the order cannot 

operate as order of acquittal under ‘section 403 of the "Criminal Procedure 

Code and: the person against whom the "offence "under section 323 Indian 

- - Penal Code has been committed isat libérty to-ignore thé compromise and 

-apply for proceeding with the; case in ro same ‘Court which recorded 
the compromise, 3 £8 ME = XE, 


2; - Application fór revisiom. daria section 439. of ithe” Code of 
"Criminal Procedure. u RE 


- The material facts will appear 'from'the judgment. 
ib Mr. S: S. Mukherjee for the Petitioner. B 


— Mel Amiyalal Chatterjee -with Prafulla -Kumar Chatterjee for 
the Opposite, Party Nos te ho me o 


The -judgment of the Court was as follows :—. ~2 2 


«One. Behary Lal Sardar complained: on the 3oth- of May 1945, 
-against -Hiralal Móndal,: Haralal Mondal and- Ram Lal Mondal 
-and others before the Sub-divisional Magistraie of Khulna alleg- 


"iüg that the accused had been guilty ‘of ‘rioting and had assaulted ` 


: him,-and his- mother. "The Magistrate..issued a. warrant against 
“Hiralal; , Haralal and Ram: Lal ündér section 323 and 147 of the 
"Indian Penal Code. After two. dates a “compromise _ petition was 


filed on “thie ist A Ou 945 ud tha Magistrate . recorded an. 


*Criniinial Revision’ Case No. ^ of 1946; gainst tiis dor "ot “Mr. 
UB Bagchi, Magistrate; Second Claas, Khulna; dated goth November, 1945. 


[AP 


“379 


May, 9. 


"»: Qu 
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order;;"'Comproinise petition *is® filed Xby both" palaa 
acquitted under section 345: “Griminal:Procedure Code.” . 
On the 8th of August the mother Moyna Dasi appeared. before 


the same Megistrate and: filed a complaint mentioning ‘the. facts; - 
The Magistrate directed that the. connected papers be put up and i 


finally on the 2oth of September. (the oppósite party in some way 
having been . heard. n. ths- 17th of September); the Magistrate 
noted that in the ‘earlier „case the Campeones was effected be- 


ire zd 


being a witness): ‘and: ‘that: on giving. careful: sed DE 7 did. 


-not see any justification for: Moyna. Dasi 1o "be 'debarred from 


E. {Vor 83. a 


Kecused” 


‘proceeding aginst thesé: accuséd in’ her case as the conipromise . 


was hot effected with Moyna: Dasi but with other- peisoris, 


Lal Mondal-and Ram:Lal Mondal under section $231 of "tla Tàdian 
Penal Gode... a.v ee cm Gi eo 

- The case went to ‘another y Mägisteste for rheving/ "who decided 
ur - further proceedings ` were ‘barred : ‘under, section 403° ‘of "the 
Code of’ Criminal’ Procédure “and discharged. the ‘accused, The 


Jearned Magisttate ‘who: “discharged . the accused... .did not ‘decide * 


AS a fact. whether Moyna- Dasi -had compromised. the- ‘previous 
-case or not. He: notes “Defence takes. -shelter zunder -section 403 


He ' 
-accordingly summoned the » three. Accused Hiralal Mondal,” Hara ^^ 


saying that rightly or, wrongly the accused persons were” acquitted ; 


. by:a competent Court after trial and so.no further’ prosecution 
can be on the same facts.” We have already. noted" above: ‘the 
order that was passed in the. earlier case.’ The ‘Magistraté merely 
noted that the. case ‘had: been compromised- -by, ‘the; parties. and 
that the accused were acquitted. The. acquittal was clearly one 


under : “section ` 345 (6) of the Code of ‘Criminal * ^Prócedüre. “It. . 


` did not purport to acquit any. &ccuséd: of ány offencé ‘whom ‘the | 


Court had no jurisdiction to acquit: Under that section! cóm- 
. position, could only ! have the effect.:of an acquittal „of -the accused. 
- with whom the. offence -had- -been compounded.  Reference..to 
“the, "table i in- sub-section (9. of. the. section shows that the offence 
; of ‘causing hurt under section 323 . of .the, Indian, Penal Code cán 
„only, be compounded. with the - ‘person to. whom . ;the hurt is caused ; ; 


_ causing hurt to the persons | who ‘actually were - parties to the com- 
, promise. 
then there was no composition with her and there can be no 
&cquittal. of the accused i in ‘that case in respect. of the hurt caused 
to ME There i is. ;nolbing in in the order: cio shear har the ARENES 


te " 


If Moyna - Dasi. was. not.a party. to the - -comipromise, 


l in other words there can only;be a, composition - -for „an offence?-of . 


"Vor. 83.] "7 '7 HH COURTZ ——— 

wrongly intended ~ -ór it fact ` aid pass" any order of acquittal 
of the accused for an offence of causing burt 45 any body who had 
not compounded. the case. °° «~~ 


Asto the question” of : discretion, when: “Moya Dasi moved 
her complaint, as to whether .further proceedings should be 
allowed to be taken, this was 3 fully considered by the proper per 
son, the Sub-divisional Magistrate’ and he issued summons in the 
case. Before the trial Magistrate there are only two questions 
(1) whether the accused voluntarily caused hurt to Moyna Dasi 
‘and (2) (if ‘the accused choose to raise the question) whether 
Moyna Dasi had in fact been a party to the compromise on the 
1st of, August so that as a result the accused. -were acquitted by 
the order of the Magistrate passed on that-date. If she was 
not a party to - the COMPROMISE; they were: ` not” 2009060 by the 
order. ' z 


The Rüle is accordingly made absolute. The order of dis- 
charge is'set aside- and the case is ‘remanded to thé ‘trial ' court 
for disposal i in the light of the ‘above corments.., uM eae 


F; Ee 


S.-C, "Co IUD ok hts SETS ale made ante 
yore, ase Sas to.trial Court, 


` 
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Hira'al Mandal. 
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` 
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, CIVIL REVISION. : gee eae 


nie ‘Bifore ‘Mp. pm "Edgiey and fr. Justice Chesgh 


Sud tor ANUKUL-CHANDRA/CHAKRAVARTY ED 


i ; REM - ~ UT 


PELIS ‘ 4 


E - 
Ie ü go ' 7e x; w ` - Rote 
-.PROWINGE: OF: BENGAL, PABNA COLUECTORATE: i 
ME ^ . . AND OTHERS.* : : 


i E of ‘Civil Procedure (Act Vof (008), order I rule 3s onan I: rule v Sporde. 2. 
` rule 30 1)—Soindar. of t parties ‘and causes of action—T) hree sets of. defen- 
` dants—Story of collusion and trespass by each of "the three sets Whether 

QU SPA! thia Séis can bé joined "as “defendants i in ‘the same suié—Story of 

^. collusion fails--Suit; if maintainable, against all the ‘three sets- on ‘the 

ground of- illegal. „trespass— AN these defendants, if. can be'impleaded in 
one suit for declaration of title and consequent ejectment. -of -the ^ 
" trespassers. 


ae ee 


; Where there i is. no ,Commiunity of, interest hetween - the - -defendantacin 
posession of portions. oF an estate, one -suit against all the defendants i is 
not maintainable. Where a portion of an estate is in the possession of 
differeat persons -each .of whose interest is independent and opposed torthat 

. of the ‘other, all those ‘different persons cannot be joined as parties defendants 
in one sait brought by a person interésted in the éstate. 


"Uu c8 8 saut . ate E : T 


W. Dhar v. Htoon May (1) and Afsal Shah v. Lachwi Narain " 
“followed. 


Sudhendu Mokon Roy v. Durga Dassi and others (3) and Ram Narain Duit 
v. Ananda Prosad Yoshi and others (4) relied on. ; 


The defendants trespassers who "were not shown to have acted in 
concert or to be ia possession claiming under some common title cannot be 

` joined in one suit. M 
When the plaintiff's righ's of ownership were infringed at different times -. 
by. different defendants and there was no concerted action or combination 
to dispossess the plaintiff, a single sdit against all the defendants was not ` 
. maintainable. , j 


Ram Prosad y. Sm. Sashi Dassi (5) relied on. 


*Civil Revision. Care No. 59 of 1916 against the order of A. C, ES 
Subordinate Judge; Pabna, dated the 4th October, 1945. = 


(1) (1918)7521 C. 927. 
(2) (1917) I. L. R 40 All: 7. 

. (3) (1887) I. L. R. 14 Cale. 435. 
(4) (1887) I. L. R. 14 Calc. 681. 
(5) (1902) 6 C. W. N. 585. 


VoL, 83.] _ - HIGH COURT, ` 


' Nanda Kumar Naskar v.. Banomali Cyan (1) and- -Ishan Chandra Hasra v 


Rameswar Mondal (2) discussed. , 


Having regard to the provisions of order 1 rule 2 Civil Procedure Code 
when common questions of law and fact.are involved a suit impleading several 
defendants will not be multifari us only because the plaintiff's causes of action 
against the several defendants he has joined'are different, y 


Narendra Nath Singha. Roy v. Purna Chandra Goswami b and 1 fame v. 
British Tine, Recorder. Co, (4) reviewed, : 


ae 


Petition by the Plaintiff. 


“Suit for dachistion of title. 


The ‘material facts will dupes from the judgment... 
Mr. Provash, Chandra»Chattérjee for the: ‘Petitioner. 


Mr. Provash Ch andra Basu Jor Rima Prosad Mukherji oi the i 


Opposite Party No. ri 


Mr. Nirmal Chandra Chatravary for n Opposite Párly « 
Nos, 3and-4. TEES gah 


Mr: Rabindra Nath Bhatcharys fox thé -Opposite Party ^ 


No. 140.- LE 
sU 

Messrs, Jatindra Mohan Choudhury and Ranjit dày Clos. 

dhury for the Opposite Party No. 15 es 


t uf n Ban m? D0 G AW 


The fudement of, die Coun was. as follows : 


Clough, J, :—This Rule has been obtained by the Plaintiff 


in ‘Title Suit- No. 36 of 1944 ` in "the and ‘Court of Subordinate P 
Judge; Pabna against an order made in that | suit on ‘ath October, 


1945. Benuee of misjoinder of defendants and “pauses of action. 


Sisin to elect ce roth November,” 1945 . as to the defendants ` 
against whom he would proceed. The tefms, of the. order arer — 

. “The plaintiff do elect by the íoth November, ` 1945 ` whether he 
should proceed against defendant No% 155 (a) and ' defendant 


a 


No. 140 and the defendants that claim under them in respect of © 


the -lands mer claith ‘and possess : or whether he should proceed 


ms set 
(1) (1909) I. L. R. 39 Calc. 8n. 
` (2) (1897) I; L. R. à4 Calle. 83t. rit) rc yo . 
(3) (19271; E. R- 55 Cale, 1647 0 70705080 000 aes 
(4) (1921) 2K, B. 1.5. - COME IL P M aa 


423a e ftt yl uos quet 5a 


Cıva. 
1946. 
" ew 
Anukul Chandra 
ey 


Province o Bfngal, 


Pabna Colleetorate. 


November, 28, 


Anukul Chandra. 
, Chakravarty . i 


Provin of Bengal, 


o 
Pokus ect i 


EBER B 
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against the other defendants in respect of the land they claim -and 

. possess. For.this issue the defendant No. 155 (ka) and: défendant“ 

No. 140 are allowed costs specifically incurred ang pleader's foes l 

Rs. 32 each. The plaintiff is to pay the same.” : vue n 
- The "matter arises in this way. : : MMC LN 
In about 1931-32 and thereafter there bebé to emerge from" 

part of River Ganges a Chur which eventually extended to an area 


| of Some 5000 bighas or thereabouts, _ In time, a considerable part,” 


at'any rate, became fit for cultivation., 2E 
There was a survey, and a map was apace sad a part of the 
Chur which may be broadly referred.to as the southern part was 


-` registered as Government Khas Mahal. Touzi No. :1842 of the 


Pabna Collectorate. z 
^ In 1340 B. S. Government gave a lease of this land for I0 years 
to one Surendra . Nath Tagore, since, deceased, -the husband, of. 
deferidant No. 2 in suit ; he in his turn sold his leasehold interests. ` 
to the Roy defendants, defendants Nos. 3 and 4 and they have 
settled their tenants defendants, Nos. 5-139 on the land. ^^"^ - 5" 
Another patt of the Char some 117 bighas in the: Northern ' 


portion was taken possession of. by one Sobhabala Devi, defendant 


No. 140 who claims it-a as'appertaining to her own Touzi No... 112: 
and she settled her own | tenants then. They are, defender 
Nos. 141-158; - d EP i : 

The plaintiff who claims the whdle Chuf as ‘appertaining to is 
properties Mouza Kismat Biratgram. and: Mouza Kismat Diar 
Diratgram filed this Title Suit. No. 36 of 1944": ayatnet the 
following 1— ^ 

@) the Province of. Bengal, the widow. of Butendra Nath MR 
the Roy defendants whom. I have already - mentioned, and their 
tenants”; ; for. conyenience I will refer to. these - defendants as E 
Group’ T: and’ (b). against Sobhabala Devi . (defendant. No. (149) 


and her tenant whom I will Tefer to. as Group I. -Certain ` other. 


persons, ‘to whom it- ds. not necessary to. mention were also made 
pro- ‘forma’ defendants in the’ ‘suit. ;; 

By bis plaint plaintiff alleged collusion rch admittedly: if 
established would, entitle him to join. these defendants „in -the one; ;. 
suit which he bas filed. HM E" due a i, Was SR LS 

Written statements were’ filed ; defehes raised. T limita- ` 
tion and misjoinder of- ‘defendants and causes of action. n 

On 1oth March, 1945 an order was made in the süit. for "logal 
investigation and a Commissioner was appointed, On investigation 


mE 


_ being held it transpired that a portion of the Chur which , may ;.be 


, Vot. 843] | » HIGH COURT. i-e. 


: broadly referred fo-as the Western portion was -not in occupation of 
either Group, I or II but in possession: of Kumar: ‘Birendra Nath 
Roy who claims the land as appertaining- to his Mouzas Diar 


-_ Bargunda and Bhairabpara. He and any tenants: he may have 


settled.on the land will be referred - to as Group III. : On the- 7th 
May,':1945, the “plaintiff applied for leave to amend the plaint by 
adding Kumar Birendra Nath Roy as'defendant No: 155 (ka) 
. This: was allowed. At the same time. amendments of thé plaint 


were allowed so as to introduce’ a' cause of action against ' this 


defendant;. This of course .was done ‘without notice to- Kumar 
Birendra’ Nath Roy. No plea of-collusion. was taken then ‘but: on 


t4th: September, 1945 the plaint was allowed to be amended again 


and: the..pleas included a charge. of ‘collision betwéen Kumar 
Birendra Nath. Roy and! the other principal defendants; but no 
overt act was alleged: The amendment mentioned was applied: for 
after defendant No. 155 (ka) had filed his written statemgnt and 
had made an application for-addition of'the - issue” of ^rnultifarious- 
ness. After Group. TII defendants were ‘served, appearance was 
entered: by defendant 155 (ka) and a written statement filed by him 


‘alleging that-'the part of the Char in his: possession appertained - 


to his two Touzis referred to above. He pleaded inter alia mis- 
- joinder’ of’ defendants and causes of action and limitation. On his 
représentation that he was not bound by the local investigatioi as 
it was not-máde in hi3 presence this- was ordered” de‘novo. There- 
after issues Were settléd. They included: the’ following : —_ 


185 


Cmn. 


1946 
VÀ 


Annkul Chandra 
Chakravarty 


v. 
Province of engal, 
Pabna Collectorate. 





Clough, J. 


(2) "Is the suit bad for misjoindėr , of PE and caüses of `’ 


action, if any ?" ea . ES 
(13) “Is the suit bad for misjoinder-of défendants and causés of 


action and.:multifariousness ? And whether“ the causes of action ' 


against: the different defendants can be a tried or dis-"' 


posedof together?” .: > . Be ots 
On the r4th September, 1945 the suit: was- gilvurads to 26th 
September, :945 for: hearing:on the ‘issues of misjoinder. On the 


26th September, 1945, to suit the convenience of the Court, the case ` 
was adjourned to: 3rd*Oztober, 1945. On that date, the-ordér-sheet - 
_ Shows that the defendant Nos: 3, 4, 140° and" 155(ka) were" ready, 
and. the” issues were. taken up.. Certain documents Were put in by 


' the, defendants. . The plaintiff called. no -evidence~ to -substántiate 


his case.on the issues before the Court. «At-somé stage‘in the day—' 


defendant No.-155 (ka) states that it was after the matter had been 
heard and adjourned to the next day for orders—the: plaintiff 
applied for an adjournment to give him time to àdduce evidérice 
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The application for an. adjournment was- refused and on.the next 
day: i.e. 4th October, .1945.the Court made the: order. that is the. 
subject-matter of the present rule.. se Per OR D 
Ini our view, the. learned: Judge _ was, jostiéed iin refusing the 
application for an adjournment.. It was on.the 14th. September, . 
1943 that. issues were ordered to be set down for trial.on the 26th.* 
September, 1945. Ifthe. plaintiff. wished.to rely.on collusion às 


‘establishing the case that there, was no misjoinder.he should have . 


been. ready to do.so, on the. day ; appointed; for, determination. of 
the. issue. - I£ he, could -not be, ready by. thé day.appoiuted he ' 
should have said so, and applied. then for, an. adjournment.* Oa" 


the 3rd October. whe: at first.said he. was ready. to -go.to trial on. 
‘the issue The onus ison the plaintiff to show. that. the. suit. was 


well-framed and. if he, must rely, on ‘collusion. between defen- : 


- dants to: establish this, it was not.done, for eoa was. not 


established. . 

- Except, for; the, alleged collüsion; tiers is, no . aleguin of any». 
link,,between three groups of defendants or.of any. concert between 
them regarding acts of dispossession, or, ; detention. ' There, is no. . 
common; derivation of title, , According, to the plaintiff's case the, :. 


- 3 groups, are independent trespassers on the areas. concerned. - t 


.In,the circumstances, as, collusion has. not, been, shown: the.. | 
plaintiff has, had to fall, back'on the argument. that; in ithe ‘suit, for-- . 
possession of,. this; ;plot,all,trespasgers can be. made, defendant. It, 
is not necessary to,show collusion or,any other common link; .such, i. 
as common, derivation. of, title, ,, That contention, .as:;been the 


. Before enactment of.the, Civil. Procedure Code of, 1903 the rie RT 


, vant provision, was, section 28,0f the, Code .of 1882, , which; ran .as . 


follows :—'' AIL persons, may, be joined as, defendants,against whom, - 


' the right to any relief is alleged to exist, whether jointly, Severally .. 


or in the alternative in;respect ofthe,same matter. Rr EN 
Decisions under, that,section-on the issue. of, misjoinder are not - 
uniform, in the, cases ; :where a suit for possessioniof land has. been-. 
filed against a-number of . ; trespassers, claiming. to: be; entitled..in.:. 
different and independent, interests, there.being no.collusion — In... 
Sud/kendu. Mohan, Roy v Durga. Dassi and others, (1) ‘and. again Jin. = 
Ram, Narain, Dutt .v. Ananda Prosad Joshi and others (a), it was» -- 
held that defendants, trespassers who were:not.shown.to. have acted - ' 
4s | E Pee ay i A ' » s. Ne E : ate toI 
U) (1887)-14, Cal. 435. 1. 7 : pci ue em 
(2) (1887) 14 Calc, 681. ro w^ Ue xi AG tee ot 
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in concert or to be in possession claiming under some common 
title could not be joined in one' suit; and a similar result was 
arrived at'in -Ram Prosed' v. S. M. Sashi Daši (r) when the 
plaintiffs rights of ownership were infringed at different times by 
different defendants and there was no concerted action or com- 
bination to dispossess the plaintiff. : 

In Nando Kumar Naskar v. Banomali Gyan (2), ‘however it 
was pointed out that the detention of the property by the tres- 
passers and ‘not the original act of dispossession was the plain- 
tif’s cause-of action and it was held that all trespassers could 
be joined in the one suit. In that ‘case charges of collusion were 
made in the plaint but the decision on ‘the point mentioned was 
not founded on that circumstance—nor apparently on the further 
feature. which'was present there that the defendants claimed their 
alleged title from one landlofd who was the person from whom 
the plaintif also derived title. It'was observed in that case‘in 
answer to the defendants, contention that the title they claimed 
was independent, that that was not relevant and that the plain- 
tifs cause of action was that others were in possession of his 
property and that it mattered not to the plaintiff how the defen- 
dants explained their possession. What concerned bim was 
that others’ were wrongfully in possession of what was his and 
that fact gave him his cause of action. It was held that ‘the 
position was the same whether the persons in. possession were one 
or more than one ; that the plaintiff was entitled to claim recovery 
of his land as a whole and not in fragments and that all persons 
who opposed him in the enforcement of -that-right'were concerned 
in his cause of action and ought accordingly to be made parties to 
a suit in which he sought to give effect to it. - 

In that connection the learned Judges referred with approval 
to the decision to the same effect in Zs&am Chandra Hasra v. 
JAameswar .Mand-I (3), The :decision appears to have been 
founded on the view taken in that case that on the facts there was 
only one cause of action. i 

With regard to the defendants’ argument that the plaintif had 
failed.to .prove that they had acted in-combination ‘in -disposses- 
sing him, the Court -observed that the underlying fallacy was 
that the objection supposed that the plaintiffs cause of action 
was dependent on the-original.act of dispossession, such as would 


(1) (1902) 6 C. W. N. 585. 
?(2) (1902) 29-Calc - 871. . 
(3) (1897) 24 Calc.’ 831. - 
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be the case ina suit for damages for wrongful entry; but- that 
_where the suitis for possession the plaintiffs ‘cause ' of action is 
the wrongful detenlion of. the laid -which is his—nót ` the. taking 
, of it. - Qno x E: we e: Uk Be TAM, 

. These decisions under section 28 of the Code. of 31882, “were 
‘perhaps founded’ upon the viéw taken in 'each particular’ case 


_whether on, the facts the plaintiff had one cause: of action or more 


than one. , , i . E 
. In view of the provisions: - of the Code of 1998 which:‘now 
apply,itis not necessary in-our view to found our judgment on 


- any .of- the, decisions under the Code of 18827 .If the question 


whether there .is one cause of action or more than one -was the 


` relevant’ consideration when. section 28 Civil Procedure Code* of E 


1882 applied itis not so now. The provisions of the Code--of 
1908 which are applicable are Order r rule 3; Order 1: rule 5 
Order 1 rule 3:2— © TEC $E CIEN 
."Allpersons may:be joined as: defendants against whom - amy. 
right to relief in respect of or arising out of the.same act or trans-~ 


- ,action-or series of acts or transactions is alleged to exist,. whether 


jointly, severally or in the alternative, where, if separate suits were 


` brought against such persons, 2 common question of law. or fact 
..would.arise", -  . ' LE ML E a zs 


Order z tulegi c4 00 007 aR aca 
25 "It shall not be mecessaiy that evety defendant shall be 
interestéd as to all the relief claimed in ány suit punt him", - !^ 
. Order 2 rule 3 (1) i— a 


"Save as otherwise provided,” a plaintiff m may unite in the à same 


: suit several causes of action against the sare defendant or the 
“same defendants: jointly ;- and ‘any plaintiffs "having: causes of . 
„action in which” they are jointly interested" against thé’ same defen- 


dant.or the'same defendants jointly may unite such- caes "of 


action in the same sui. Toot 5. 07 - 235 Mee 


Form these rules it appears ‘that there may” in obé ‘suit’ bea 


: nuinber of defendants’; arid a diversity of reliefs may be claimed ; 
-and some of the defendants "will not necessarily be" interested * as 
to alLthe' relief “claimed in the éuit.: Büt'there' must at the sanie 


time be some nexus, and what is réquired in that: respect has been 


- specified’; there must be one act or ‘transaction’ or odė -&ériés of 
“acts or transactions in respect’ of or arising out of which, the. 


right to relief against the several defendants is, alleged: ‘to ‘exist. 
There” must also be present the farther circumstances -that if 


Vor. 85.] "52 HIGH COURT. ` 2 


separate suits were brought .sgainst the. defendants’ s some: common 
quéstion of law or fact Would arise. -` 90:9 Bpi 

` It is now well settled -that having regárd.to the próvisions of 
Order ` r rule 2 ‘when common questions òf law and fact are 
involved a suit impleading several defendants.will.not be multi- 
farious only because- the plaintiff's causes of action against the 
several defendants he has joined are— different. See Harendra 
Wath Singha Roy v. Purna Chandra Goswami (1): -The same 
case has emphasised ` that the essential enquiries are whether 
there is one act or transaction (or one series’ of acts or transac- 
tions) which gives rise to the plaintiffs right-to‘relief, and whether 
if the case against the several defendants is corisidered indivi- 


dually, a common question of: law or fact arises’: yif these inci- 


dents are found then the defendants and causes of action can 
be joined in one suit. In the same case’ at p. 171 Mukherjee, J. 
has cited the decision of the Court of' Appeal in England in 
 Püyne v. British Tinie Recorder Co. (2), where the provisions of 
Rules 1 and 4 or Order 16 of the English Rules and Orders were 
' considéréd, and has appeared as a good working rüle tlie principle 
‘there laid down that- "broadly speaking; where: claims by: or 
against - different ‘parties involve or may involve a common ques- 
tion of law or fact beaiing sufficient importance in proportion to 
the rest of the action to render it desirable that’ thé: whole of the 
matters should be disposed of at the same time. the“ Court will 
allow the joinder of plaintiffs or ‘defendants subject to its decisions 
a8 to how the: action should be tried", "P 

‘In our view, averments.of collusion apart, the plaintiff's case 
in the suit we- are concetned with does not disclose’ any one 
transaction or series of‘ transactions out of“ ‘which his claim to 
relief arises, nor any comthon question of law or ‘fact of sufficient 
importance in proportion to the -rest of the action to render it 
desirable that the whole of the matter should be disposed of -at 


the same time. In effect the relief claiméd by the “plaintiff is a 


declaration of title and possession of the southern” area against 
Group I defendants of the Northern area against Gioup II; and 


of the Western area against Group III or Kumar Birendra: Roy 


as tlie case may be. The detention: of these areas by the: defen- 
dants’ respectively are the acts out of which it- ds alleged the 
plaintiff's right to relief arises; "There appears to usto be no dis- 
closed link or nexus between this aotirity of the three several 


asas. 0b 


(1) (1927) L. L. R, 55 Calo, 164. SIE 
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groups, of ,defendants, which ~ wills Justify its. description as onegct 
or all part of one series of acts. - - Nor. does thefe- appear. to;ustQ- 
bei in ‘this. «Cage any.-common question of day, of fact of. guch im- 
portance 80 as to ‘bring. the. case within the “working: rule"- referred. ~ 


large one, arid.it is not obvious, "for example, that. thezisame. consi- 
derations will apply 'in. -determining the question. whether: the 
Southern, ‘Northern and. ‘Western: portionszrespectively- of: Mthedad 
claimed by the.. . plaintiff, Appertain to+one` or other;-of-'his + +tWO- 
Mouzas. - “In - the- ‘suit. issnes- Jof: limitation:-have been sepa . 
sately.raised whieh: ‘if decided- in. favour. of. ‘the. "defendafitg.c will 


digpdse: of. the-suit. whatever: the: -pleinn fs right would otherwise i 


` have been the. question: “involved i in; < determining. these: ~issyes will - 


Pt be common, -., - no ocu. [ANE SATR I nA geh 
-In ouf view.there is no case. for- exercising: ‘the discretioni: óf the 
Court in fayour of joinder, ` ge E E x oc ftp sant 


, Jn, JF. Dhar v. Htoon May (3 (1) which mu ended y. the”! Chief 
Sout of Lower Burma;it was- held. that where portions of-& estate 


are in: the possession - “of; different = * persons each of? whose: j € 


LUNG 


terests” is opposed. ; to that ‘of the,: ‘Others; a person: intergsted- in, 


E the „estate suing. for-bis . ‘share, capnote- ordinarily join: ‘all the: iper- 


sons. in, possession ag “defendants ` "in. one, suit unless; they: ;are:dn 


possession in, virtue. “of: the same, tans, -or tho. ame ed 
` transactions. , gueran, 10 a eee To CUR s 9p 
: In Afsal -Shak ve Lackmi- Narain. (a) ‘where, itheresas ^1 nó 
' cónimunity of interests between.-the. defendànts in. possession ðf ` 
portions. of an estate. claimed by the - plaintiff-.except that they 
„were Al! purchásers of the parts in their possession j itas. -theld_ “that 
Qnei “suit. was not- maintainable ‘j-in our; yiewsthe | decisions was, - 
“correct, „not, 80. much because of.the reason. givenin the. report ; that — 
there” ~were | several , CAUSES. of. actions . but. ‘because agin the CASS 
-before us ‘there . ,W8s.no..one. “transaction „or series “of fransections, 
- which: gave rise tothe 4 plaintiffs: right to relief; Ac uie asc oe). 

:.Inour view. there is no; Objection to the joinder c of all defendants’ ^ 
“of one "group! i in ope g guit. no Suggestion to the contrary has heen 


"made... Df yn X IT "E EE ps Sorte lost 1a 


_We read ‘the learned. Subordinate Judge's: 8; order ..a8, s; ones whieh 
7 puts. ghe. plaintiff to election as; to which pnei the three 9 groups of, 









"defendants" he will proceed. againgtit the :suit hat. is tos CHR. z 


vee ~ sudo aE vu 
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election, between either ‘Group I’ or Group IE or-Group III, and 
not ‘to-an ‘election-betweer either Group I, or ‘Groups II and HI 
together. So understood there is in- -out-opinión- no ground for 
setting aside the order. The plaintiff must however be ‘allowed a 


further -oné month’s’ tims from the" conimuriicátion of tiis order 
to lower'Coürt to make’ his election, ` “> : 


Subject. to the direction given above, the Rüle is discharged 
with. cósts—hearing-fee' ‘twenty gold mohurs, five gold mohurs to be 
paid to each of the four sets of contesting ad parties: 


‘Bagley, J.T "gres. 


BC Be ea te, | Rule discharged, 


E , 3 D E ` FINIS 


Before Mr, Justice P. B. Chakravatrti, 


€; 


SAYAMA CHARAN SAMANTA -` 


ore ts Some! OOS he $e. om : iz l 
"7 BIKASH CHANDRA SANYAL anp OTHERS. ` 


Ejectment Suit for tjectment—Defendant sets up full title of” ownersh:p in 
. défence— Decree Jor ejeciment -passed —Defendant's ^ application - under 
- section 17 of Caleutta Rent Ordinance 1946 . (Ordinance No. V of 1946)— 
. Defendant, Wf éniilled o establish his right Gs owner and at the same 
tims to take advantages attaching to the lower status of ténant— 
“Grounds of eviction” were ron-complian-e with and failure to perform 
‘the terns and coSériants af lease—Suit for ejectment, if can’ be decreed 
in- view'of section’ 14 of the Ordinance--Relief. for stay of executions to be 
‘granted only on payment of arrears’ of rent'and costs. ^ ` 2 


'--Bibrought zsuit for ejectment against S alleging breach of tenaücy terms 
relating «to: Paymént of rent who, however, set up title in himself and the 


„suit was decreed on 9th Jude, 1914. S brought a title àuit against B who 


on 14th June, 1944 conveyed his interests to the Opposite Party No. 4, 
S then fil_d an application under section 17 of the Calcutta Rent Ordinance 


on "the ground athar as Permission of Rent Controller was not taken by B, his 


CHI Revisión No. 793 of 1948 against the crder of the Munslit, 3rd 
"Court: Alipore- (24-Perganas) dated 20th May, 1948.' 
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tuit would not lle'on the date filed ds it would -not >peiimaintalnable, -if the ` 
Rent ‘Ordinance * ‘was ih force at: that time: - The Munsiff rejected 4t on the 
ground that s cannot, set-up in, himself the, position . of both, the owner. and. 


the tenant. On revisions, |. ad bed gil Fei eri en zr Due 


. Held, that there is nothing te to-prevent S.from trying.to establish his higher, 
title “and ‘from saying at the same time that in any eyeat he is entitled to thé , 
advantages salen t to the lower status of tenant. 


——— 


Tus ‘The’ actes i in (hes ejictmept "güit ‘having put forward idolis 
‘with and ‘faifare-to perform the terms and covenants of the lease as “grounds 
of eviction”, the suit. would® not + ‘be maintainable uider. section 14 of the: 
Ordinance had it been brought after the Ordinance came into farce nd “henoe 
no decree could be passed on basis thereof, 


OST "detesdast to get relief in the lade of stay of execution of eiectinsat 


Vc 


. decree should deposit the arrears of rent and costs: recoverable from him. 


The applicant under section 17 of the e Calcutta Rent Ordinance 
is the Petitioner. ‘ i 


Application under section 17 öf thé Calcutta Rent Ordinance. 

The material facts are stated as above. 

Mr. Sibkali Bagchi for the Petitioner. 

Messrs, Manindra Nath Ghosh and Sibdas oe for the Oppo- 
Bite Party. — cius UA DAY WORDS NE UR 


^ DEA ~ a aye n 


dated the aoth of May of 1948, passed by the learned third 


"Münsiff at Alipur on an application made by. the. Petitioner under 


section 17 "of “tHe "Calcutta! Rent Ordinance.” A By the said order 
the petitioner’ application, was rejected. aay 3-04 dentata 

a Briefly stated, - the, facts -are the: dallova: Opposite parties 
Nos. 1103 brought a suit against the petitioner for '.his -ejectinént 


tom premises Now19/7 Iswar Gangely Lanë; Fak on the alle- ' 


L^ ospB5u 


ALAIA Toles 


tenancy, with Tespect ‘to payment c ef, rent. The, defence. to NM suit 


was a rather unustial one; ,.The petitioner set up | title in himself. 


His case was: that he was the full owner of the premises in question 
and“ chad. ‘approached. opposite. parties Nos, 1. to 3 for-a loan. oma 
mortgage. : . Butin orderr to; avoid. the^ provisions: 'o£-thé Bengal 
Money. Lenders: Act, it was agroed-botween thé parties that’ there 
would’ be g- fictitious salé deed and' a ‘lease back “fion the "ostelisibla 
purchaser” ‘to’ the Osténsible vendor, whereas in fact the ‘transaction 


would be one of mortgage. His further, case was that , he deed of 


lease executed under. ‘the: ‘above ‘arrangement t contained , a specific 


2d 1 
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provision to the effect that if at any time within-the rst of Septem- 
ber, 1942, ttis petitioner, by separate notice to each one of the 
opposite parties Nos. r'to 3, informed ‘them that~he intended to 
purchase’ the’ premises at a price of Rs. gooo the said opposite 
parties would be.bound to reconvey the premises to him. Such 
notices, it was alleged, had been given but the opposite parties. 


Nos. 1 to 3 had failed and neglected to. execute a conveyance in 
his favour; ^ . P de 


^ 


“ The- suit, however, was decreed ex dante I am ‘informed 
that an application for Setting aside the ex parte decree was 


rejected and further proceedings against that rejection were all 
unsuccessful. dts i iai 


The petitioner then brought a suit. for redemption and in the 
alternative. for specific performance which is Sult No. 38 of 1945 
and is still pending. In that suit he asked for an injunction against 
opposite parties N OS, I to 3, restraining them from executing the 
decree and a temporary injunction was granted. i must state at 
this stage that the decree for ejectment was passed on the gth of 
June, 1944. Within & week thereof, on the 14th of June following, 
the Opposite parties ` Nos. „Ito 3 conveyed all the right, title and 
interest in the premises id question. together with. the rights under 
the decree to opposite party No. 4. i 


- To return to the Title Suit, it was dismissed , for. “default On 
an appeal to this Court it was restored on condition of payment of 
certain costs: ‘but the injunction was not revived, I am informed 


that the arst of July next has been fixed for the hearing of that 
suit, : 


To return now to the application under section 17 of the 
Caleu:ta Rent Ordinance, the application was made on the ground 
that the opposite parties Nos. r to 3 had not obtained’ the permis- 
sion of the Rent Controller before instituting the ejectment suit 
' and consequently if the Ordinance had been in force, on the date 
on which the. suit was brought, it -would not: be maintainable, 
The learned.Munsiff has rejected that application on the ground 
that the petitioner could not approbate and. reprobate. Tne learned 
Munaf though? that.since in the ejectment suit as well.as in the 
Title Suit subsequently instituted, the petitioner had repudiated 
the status of a tenant and set up full title-in-himself, he was preclu- 
ded from claiming any. advantage 0n the basis of being a tenant, 
On that short ground the learned Munsiff dismissed the application, 
Against that order the present Rule was obtained, x . . 
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Mr... :Ghose; who. appears i fọr opposite" party No. P -took-a 


not. ‘sustainable, -In~the- first „place section‘ 17 ‘says. hothing. about: 
parties:;-in the.second: :place- iit appears. from ar refereüca fouthe 


_Tecords,; that - Opposite: Party, Nó.: 4^ hitmselfrapplied for: substitution: i 


on the 1 sth of’ August, 1944; and" his application was granted. on 
the „9th of- eptember. There, is diem no, force i inthe p 


Ins 
^ nary objection. ` o ti E n AS 
Te 


n AY SL 5.5. vn Ty 

Proceeding ` now to the merits, nt view. taken by the” learpied 
unsi is, in ij opinion, clearly wrong. Ít Matters nothing that 
the petitioner had set Ups title in himself both in the ejectment s "guit 
aid iH the title "elit ? "He: Bia, ‘have tåke, a: ‘thousiind "Befehaes 
butso! Tar as ‘the present ‘suit: iv condirhéd. his. defence‘ Was overruled 
ind 3 übcrde ‘was Tiädé “against Bin "dh the’ basis’ that hie § was a 
fetiant: Tiere i is há- réason at all “why he ‘should not - ‘be allowed 


tô süBiici (o that deċíėd í 80° far’ as this suit’ is éoncetiied and čontend 


_ ` preliminary: ‘objection: that no:relief.against: his-client could be given! - 
, under ‘section .17 . of the Calcütta Rent Ordinancé; inasmuch: as he: 
was not a party to. the;guit-- That objection to.my. mind; is ;clearly: 


that iastiining that Ye is a! ténaiit, Us’ the Court. hag held, bis: “furtliet E 


rigittsshould bé worked i Sut in äcóórdañce. ‘with’ law, . Iris “equally, 
obit 


itiliatetial that he’ “nas Brought a~ title” süi ^ There "is nothing ` to 
Prevent” him. from ` “trying” “EO establish” his “higher” ütle ‘anid fróm 


“saying at. the same time that in any “évent "hio is"énütled ” ‘to P the . 


ddvantages” ütàchiag"to t -thie’ lower atatlis ‘which ‘the’ Cóürt/lias ‘found 


in-the‘ ‘ejectment guit; Iain of opinion that the ‘gidud! "drged' before’ ` 


`, mie And" given “by? the - ‘featded”-Mabsif ‘thisup port: ofthis: ‘order 1$ 


vr? 


utierly üntéiíable. TOL geet Murad SEER Cath thy SELE Sty EE 

On the facts there can be no doubt that the demo for ejectmént 
couldcnot- have, been made if. the Calcutta Rent «Ordinance: was in 
force at its, date; iE; have:‘referred- sto :the :plaint and‘I find: that 
` there is accleat, allegátion there that the: defendant had forfeited his 
-Tights:-under: the lease . by: noü-cómpliance with ünd.-failure..to 
perform. the: terms aindscovenants relating tò :payment..of rent and : 
Municipal taxes; Clearly,:the plainuffs.in the ejectment.suit;putting 
that-ground forward. to:às: “ground ‘of eviction” and.: that: being 1:80}, 
‘if -the, suit had: been .brougnt “after the. Calcutta. Kent Ordinance. 
` had come into, force; it-would: not ‘have: been ‘entertained? by reason 
.of:,the. provisions r:of..sectioh r4 of' thé: Ordinance. -Le follows that 
‘thedecree could'hotchave'béen iindde, 2-334 25 COLL NE: 

Mr i Ghose: who:appears: for. the sipponita! party No. gftotteddos 
hab pohition: buticontends thatiin’ any event: the-powérs confertdd "dn 
the Court by section: 7«are:discretiónary ?and» cousequeauy*before 

x ea / zd 
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an order is made:in the petitioner's favour under-:that. Section; he 
` should be:put on terms as to the payment of arrears of rent. The 
justice of this contention: must be admitted. The petitioner was 
inducted on the 27th of November, 1940: It was admitted before 
me that the petitioner had not ‘paid’ any rent'since the date of 
the lease. it is true that his case is that both the lease and the 
sale were. merely ‘make believe transactions but in the present suit 
I must make an order on the basis that he isa tenant, as found by 
the Court below, The deed of Tease itself shows that the petitioner 
Was to notify his intention to: purchase:the premises within the 1st 
of. September, 1942* and the réconveyance was to: be made within 
three months from that date: Prima facie therefore,- on the terms 
of the lease, the petitioner would be'a tenant. for the period of two 
years and one month and for that period he would be liable to pay 
rent, I am making this observation merely from a reading of the 
lease and I am not in any way, deciding the contentjon of the peti- 
tioner that there was a lease at all All that Iam saying is that 
on the basis that the petitioner is a tenant he would be , bound 


to pày rent in any event for two years and one month which- 


amounts to Rs. 625 calculated atthe rate of Rs, 25 per month. 
The arrears of rent up to June, r948 work up to Rs, 2276. Mr. 
Ghose says that to this amount the arrears of Municipal taxes 
should be added. He also prays for the costs awarded. Iam 
not, I think, called upon to take an account between the parties 
in the present matter. All that I am concerned with is that I 
should determine a figure in order to direct the petitioner to pay a 
reasonable sum to opposite party No. 4 if he wishes the decree 
to be set aside. r d 

+I have considered whether I should not send the case back in 


order that the learned Munsiff may himself decide whether relief ` 
under section 17 should or should not be given on the merits but ° 
I consider that-no useful purpose would be served by making an : 


order of remand, because it is patent on the face of the record 
that the decree is liable to be rescinded. The better course, in 
my opinion, would be to close the matter here and to make a final 


order. i 

I accordingly direct that execution of the decree will remain 
stayed for three weeks from to day in the first instance. and within 
that period the petitioner must deposit in the executing Court a 
sum of Rs. 625. If the said amount be paid within the time above- 
mentioned the execution case will remain further stayed till the 3rst 
of August, 1948 within which time the petitioner must pay a further 
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f Ci, sums: of Rs. rooo^'-If that sum-be paid .;within-the time ’above- - 
EN 1948, mentioned, the. decree’ for. ejectment will be set-aside. and, the 
Shyama.Charan -Plaintiffs “suit. will stand dismissed, :=If.the sum of Ra, 625 be not 
Samant -paid. within three weeks execution of-the. decree, will: proceed. If 
Bikash ‘Chandra “the Title, Suitiis:decided: before the 31st August and results'in the 
‘Sayil _petitioner’s favour, hé:will not’ ‘be “required ‘to . make “the further 


Chakravartti, J. - ` deposit of Rs.:1000 as. directed above:and the: ejectme nt decree 
D wwill‘be.set aside.and the plaintiff's. suit shall. stand dismissed.’ “If!” 

` on. the -othar . hand, aif, ‘the ,suit, is décided. against the petitioner 

within the-3 1st of August next,-or:nut decided: at all, and .-the: peti- 

„tioner does not-put:in the sum -of- Rs.’ 1000 as directed above; the 

Rule will stand discharged and execution will proceed: : . Lco 


E ‘c+, If the amounts mentioned abóve:are- put in Court £- ditected, 
opposite party No, 4 will be: éntitled- to ^wittidraw the game "on 
furnishing: security’ to the satisfaction of the executing Court: BRI 
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Before Mr. Justice Gc N. Das 5. 


KALI CHARAN GHATTERJEE ~ ^. Omm, 
— + BALAI KRISHNA GHOSH AND  ormgns.* He UM 


Code of Civil Procedure "(aa V of m sections. pu 144 Order. XXI 
tule go-—Progeriy sold in execution of décree for costs —Objection under 
section 47 and Order XXI ruja go for setting aside the ‘sale—Sale_ con- 
firmed during pendency of the ébjection proceedings— Objection upheld 
by the trial and appellate Courts and sale set aside—Appeal -by stranger 
auction- "purchaser, if competent—Alternatice petition. of revision, if 

. Hes—The correct procedure to be-follomed, 


An appeal by a stranger auction-purchaser arising out ‘of an application 
under Order XXI rule go and section 47 of the Code of Civil Procedare i is 
incompetent as he was not a party to the suit. ! 


The validity of auction-sale confirmed after the decree, in execution of 
which the sale was held, had been set aside Is not a question which properly 
comes under section 47 of the Code œf Civil Procedure; ‘but it may come 
under section 144 of the Code provided the judgmerit-debtors can establish 
that thé purchaser was not a bonafide purchaser for value" without . 
notice, f AE 


. ^ Apart om the question whether the knowledge that “aa application for 
stay of further proceedings in execution of the decree of a trial Court which 
was subsequently set aside was pending would fix the auctlon- -purchaser with 
constructive notice invalidating the sale, it is also to be considered whether, 
in point of fact, the auction-purchaser had actual notice of these proceedings 
‘before the sale has to be determined on evidence to- be -adduced by the 
Loin Spe A ‘ 2:2 i 

"The trial Court therefore should direct tha judgiieabaebean to- convert 
the objection which they had filed into one under section 144:of the Code and 
then dispose of the application when .so converted as also’ the application 
under, order 21 rule go of, the Code and the parties to be-at liberty to adduce 
further ‘evidence. on the points which may : arise for decision. - - 


-Appeal and alternate petition for revision under section 1$ of 
the Code of Civil Procedure by the stranger auction-purchaser. -- 


Petition of objection under section 47 “and Order XXI rule eas 
of the Code of Civil Procedure. | - > 


i *Appeal from Aupeliate Order No. aun of 3945 with stis against 
the order „o£ Lala Jogesh Chandra Esq., Sübordinste Judge, ard Court of 
Zillah 24-Perganás, dated the agth of January, 1945, affirming the order of 
A. Mondul Eša., Mudsiff, 1st'Court, Alipore, dated the 7th of July, 1944. . E 
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The material facts'will appear from | the judgment. 

Messrs. Rajendra Bhusan Bakshi mà A Ram Mohan Bhatta- 
charjee for the Appellant, -Petitioner. : 

Messrs. Hiralal Chakrabarty, Sachindra Chandra Das Gupta, 
Indu Bhusan Ghose aud, Sudhir Kumar Acharyya for the Respon- 
dents, Opposite Parties, — 

Wet, are, GEE cle me UR oT GAY 

The foli owing judgment was delivered ;— . ecc A ee 

. This appeal i is on behalf of the auction-purchaser. ~- It arises out 
of an. application under Order XXI, rule go- and section 47 of 
the Code of Civil Procedure. Mr. Chakravarty appearing .for. the 


respondents has taken a preliminary objection that the: ‘appeal is a 


incompetent as the appellant was; not a party to the suit but.a 


stranger ` auction-purchaser. This contention is sound and. must. be 


accepted. - ES - 
^ The appeal décordingly fails and “must “be did without 
costs. 

There i is an application i in the alternative and i in i ordei to denai 
af the same, it is nDecessiiy to set out certain facts which are 


admitted. „In 1940 respondents Nos. ‘a. ,& 3 instituted a suit for | 


declaration of title and recovery of possession against respondent 
No. zr. This suit was dismissed .on the agth of February," 1944; 
and respondent No. 1 gota decree for costs in his favour against 
respondents Nos,.2 & 3. An appeal was taken: by respondents 
Nos. 2&3 against the decree passed by the tria] Court. 

' After the. filing of. the appeal, respondents "Nos. 2& 3 madea an 
application for stay of. proceedings under the decree. -A Rule was 
obtained by respondents Nos. a & 3 calling upon respondent 
No. x to show cause why the execution of the decree should not be 
stayed. '"This.rule was ultimately discharged- for default on the goth 
of May, 1944. Meariwhile respondent No- 1 had started proceedings 
in execution giving rise to Execution "Cage ‘No. 61 ‘of 1943. - In 
execution of the decree for costs the property now in ‘dispute was 


put up to sale and inasmuch as the Rule for 'stay of the execution 


of the decree was discharged for default on the goth of May, ` 1944 
the ` properties: now in dispute were brought to sale on the 15th of, 
May, 1944, arid the present appellant was the- auction-purchaser. 
On the r4th of June, 1944, the respondents Nos, 2 & 3 filed an 
application under Order. XXI, rule go and. section 41. of the’ Code 
of ‘Civil Procedure challenging the validity - of the sale on the f 
ground tl that the proceedings lgàdiag up to. thé sale. was irregular 
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and consequently the price fetched at the sale was inadequate and eds 

and further on the ground that the appeal filed by them having 1947. 

beau allowed on the 26th of May, 1944, the sale was liable to be Kali Charan 
set aside. lt appears that although the proceedings under Chatterjes 
Order XXI, rule go were pending before the Court, the sale was Balai Krisffsa Gbosh 
confirmed the day following, that is on the 15th of June, 1944. DEAN 


The trial Court allowed the application and directed the sale 
* to be set aside, Against that order an appeal was taken by the 
auction-purchaser which was dismissed by the learned Subordinate 
Judge on appeal, The question now is whether the orders passed 
by the trial Court and affirmed by the lower Appellate Court are 
without jarisdietion calling for interference, under section 115 of 
the Code of Civil Procedure. E 

The lower appellate Court in dismissing the appeal has observed 
that the appellant made the purchase with kaowledge of the appeal 
pending against the decree in execution of which the sale had taken 
place and that the auction purchaser was not a purchaser for value 
. Without notice. Oa these findings he maintained the order of the 
Mansiff setting aside the sale, 

The record shows that no evidence was taken and the appellate 
Court proceeded on certain inferences which he made from the fact 
that an application for stay had been made while the appeal was 
pending against the decree passed on the agth of February, i944. 

In my opinion the orders passed by the Courts below should be 
set aside and the case remitted to the trial Court for further investi- 
gation on the grounds which I shall state presently. 

The application under section 47 and Order XXI, rule go of 
the Code was not heard on any evidence which the parties chose 
to give. The question whether the validity of the sale on the 
ground - suggested, namely, that the sale was confirmed after the 
decree in execution of which the sale was held had been set aside 
is not a question which properly comes under section 47 of the 
Code of Civil Procedure. The judgment-debtors may have a 
remedy under provisions of section 144 of the Code of Civil 
Procedure, but in order that that remedy may be availed of, the 
judgment-debtors have got to establish that the purchaser was not 
a bona fide purchaser for value without notice. Whetber the mere 
fact that an application'for stay of further proceedings in execution 
of the decree of the trial Court, which was subsequently set aside, 
was pending would fix the auction-purchaser with notice invalidating 
the sale, is a question which requires consideration. It is also to 
be considered whether in point of fact, apart from this constructive 
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knowledge, the auction-purchaser had. actual notice of. these pro- 
ceedings before the sale has to be determined on evidence to be 
adduced by the parties. I think, therefore,- that the. trial Court 
should direct the judgment-debtors, if they are so advised, -to 
convert. the- objection . which they had filed into Gne. under 
section - -144 of the Code of Civil Procedure.and then dispose of 
the application, "when ‘so converted as also the application ünder 


. Order ar rule go of the Code -of Civil Procedure, Both the: „patties - 


are at liberty to adduce further evidence on the points- which. may 


c. The application under section 115 of. the Code- of Civil Proce: 


^ .dure, therefore, succeeds, but in the circumstances of the case 


Civit, 
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I make no order as to costs in the application. DM ee. eee 
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Constructive Res judicati—One heir of morigagee ernie the equity of 
. redemption—Morigage suit by one heir of the morigagee against the 
original mortgagor and the other heir as heir and not as purchaser of the 
“equity of fedévlption — After decree the plaintif ousted iñ possession by 

` the heir-purchaser--PlaintifPs- remedy—Ths heir-purchaser, if laintéd 

< with constructive res judicata— The plaintiff, if can be allowed to convert 
the suit for delivery of: ‘possession into @ mortgage suit against the- pur- 

_ chaser of the equity of redemption having possession. -` 


o. ifa person to, whom the equity of redemption had passed-from the 
. original mortgagor was not impleaded as such in the mortgage suit and such 


*Appeal- from Appéllate Décrée 'No. .1665 of i943, against the. dietis" of 


| B..K' .Ba&ü, Esq; 1. C, S, "District Judge’ of Zillalt Mursbidabad, dated the ` 


‘toth of June, 1913; tevérsing the -déctee- òf- Rameridra : Nath: Dutta," ns 
, Munsiff,- end Court, Tubgipur,. dated the 17th of June, 1942. - 
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person resists the mortgagee-purchaser of the property in his attempt to take 
delivery of possession after the mortgage sale, the former is entitled to 
remain In possession and the latter can have relief only by bringing another 
mortgage suit, if it be still within limitation. 


In such circumstances there can be no question of the latter putting 


forward his equity of redemption in the mortgage suit or any question of 
any constructive res judicata. 


When a mortgagee, in circumstances like those „of the present case, 


brings a suit for possession, he may be allowed to convert the suit into a 
mortgage suit, 


Appeal by the Defendant. 

Suit for declaration of title and recovery of possession. 
The material facts will appear from the judgment. 

Mr, C. F. Akt for the Appellant. 

Mr, Sushil Kumar Banerjee for the Respondent. 


The judgment of the Court was as follows :— 


Chakravartti, J. :—This appeal is on behalf of the defen- 
-dants and arises out of a suit brought by the plaintiff for declara- 
tion of his title to and recovery of possession of a certain quantity 


`. Of land. The suit was dismissed by the trial Court but on appeal 


decreed by the learned District Judge. The material facts are 
the following:—In the Bengali year 1315 the plaintiff's father 
took a mortgage of the disputed land from one Bata Krishna 
Chakravarty. In 1317 B. S5 the mortgagor sold his equity of 
redemption to defendant No. 1. Thereafter, the plaintiff's father 
died, leaving as his heirs the plaintiff and a sister named Mahatab 
Bibi. This Mahatab Bibi, it may be pointed out, was married 
to defendant No. 1 


Itappears that upon the detti of the plaintiffs father the 
plaintiff ‘brought a suit upon the mortgage on some date which 
does not appear. On the death of the original mortgagee his 
interest had devolved upon the plaintiff and his sister Mahatab 
Bibi, Mahatab Bibi had herself died in the meantime and in the 
mortgage suit brought by the plaintiff, he impleaded defendant 
No. 1 as proforma defendant No. 5 on the footing that the interest 
of Mahatab Bibi had by inheritance devolyed-upon him. The 
suit was ultimately ‘decreed and the property in due course sold, 
The plaintiff obtained formal delivery of possession in 1930, 


Upto the above, there seems to be no disptite between the 
parties as to the facts. The plaintiffs further case was that he 
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had been in possession” of the land -uninterruptedly=. since..he took - 
delivery of ‘possession: in 1930, but he Was dispossessed by-the 


defendants in’ 1345 B. Si Who: defendant No. alt 
béen ‘stated. Defendant No.-2 is, Tam told, a ‘labourer, i : 


The defence. was, „that defendant ‘No. 


--Was untrue, 


The trial Court found that the- plaintif. Bad failed to.:prove hié . 


I is, has ‘already 


ü had. purchased ` ‘the’ 
original: mortgagor'$ 'eguity of redemption which had not been 
extingüished by the’ mortgage. suit. It. was pleaded further. that . 
_ that since his purchase. defendant No. I had been i in uninterrupted 
possession and the story: of possession, pùt forward by- the . „plaintif . 


. possession and since he. had -not taken possession. within. three 
. years, he was without any remedy now. .In that view, the. suit 


was- dismissed. ' On “appéal, the. learned ‘District’ Judge | did- not 
. differ. from the trial Court as regards” ‘the’ facts but He held” that 


the ‘learned Munaiff had j gone wrong:on the question of limitation. 
-In the learned Judge’ s opinion; whether. the plaintiff | had actually 
taken delivery of | possession of nof, "Since ra years, had not yet ' 


"expired from the date of his purchase when he ‘brought: thè présent - 
^süit,- he was ‘entitled "to* ^süccded.- ‘As regárds the- equity of 


"redétnption pütchàsed by doféndant” Ño. I, “the ` learned “Judge 


thought’ that it” "could: not be put fórward now, jüiismuch ` as defen- ` 

' "dànt No.1 had been’ party in the mortgage ‘suit. Wen : 
- Ini iiy opinion, the view t taken'by the learned” District ` "füdge' is 
- not- "correct. The legal position," ‘when, a subsequent -püreliaser of. 


des E 


: the equity of redempiión. is left out: in the mortgage suit “and such 
jpurcháser is found to. be: in' posiession, has been dealt with“ on 
, numerous occasions; - “The position now well- eatablistied i ig ‘that if a 
‘person to- whom the equity of redemption ‘had passed * froin the 
`- original mortgagor was nót ` impleaded in the ‘mortgage “suit and 
-such person: resists the mortgagee purchaser of ‘the property’ in bis 
‘attempt to’take delivery. of possession after the “mortgage ' ale," the 
- former is „entitled. to remain in possession and tlie latter.can have 
.relief only by bringing another mortgage suit if it” be^ still within 


* limitation. It ` is; “however, ' “contended “that in the' , present: case ~ 
z > defendant No. r.was actually’ a ‘party iñ the mortgage * suit. 


-It is” 


--oyerlooked that: although - he 5 was a party, he had been: impleaded . 


BS B person who owned'a portion’ 'of the" mortgagee’ s “interest -and 


“not as a person .to :whonr the equity of fedemption had *passed. 


` In such circumstances; there can’ ba no^ question ` of- his : -putting 


. forward his „equity of. redemption in -the - Thortgàge -suit or am, 


E queadon: of any Sonsteuclive res JAN: 


S 


UE 


at 


Vor, 83.] _ ‘3° HIGH COURT. ^ ~” 


It is also well established now that when a mortgagee, in 
circumstances like, those of. the present case, brings a suit for 
possession, he may be allowed to convert the suit into à mort- 
gage suit. Iam prepared to grant such permission in the present 
case upon terms, although I am not in a position to say whether 
a mortgage suit would be within limitation even if brought on 
the rst August,-1941. The mortgage deed was not produced 
and there is nothing in record: from which it. can be, said when 
or upto which date a suit upon the mortgage could’ be -brought. 
Neither of the learned Advocates are ‘ina position, “to give me 
any information on this matter, ` but the learned. Advocate for the 
respondent says that he would like to proceed with the suit as a 
mortgage suit, if permitted to do so and if it be within limitation. 

The appeal is accordingly allowed. . The judgment and decree 
of the lower. appellate Court are set aside and those. of. the trial 


Court dismissing the “suit are conditionally restored,- although it - 


is not possible to affirm all the reasons given -by the latter Court. 
It is, however, directed ‘that if the plaintiff respondent pays to 
defendant No. 1 the entire costs of all the three Courts within 
two months from to-day, he will be entitled to convert his . suit 


into a mortgage suit, ifhe is 80 advised, and if such suit is found . 


not to have- become barred by limitation at the date when the 
present suit was brought. Ifthe Gosts are paid-as directed above 
and if the plaintiff respondent elects to proceed with the suit as 
a mortgage suit, the judgment of both the Courts will stand set 
aside and the suit will be proceeded with after, necessary amend- 
ments of the plaint have been.made. If the costs are not paid 
within the time above directed, the appeal will stand allowed in 
the manner directed first and-the suit. will stand finally dismissed 
with costs of all the three Courts. ae - 
S, c ` Appeal allowed 
3 i - ^e en terms. 
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EX - Before Mr. -Justice .Chunder. 
i ASWINI KUMAR MITTER” 


o ` oe E Jue T 


gem MRINALINISINHA AND OTHERS* -. Ras 


Ejectinent—Suit for ejectmeni and for arrears of rent for 16 months— 
' """Caleutta. House Rent Controt Order, 1943—Consent decree—Defendant 
agreeing to vacate—Amendment of (alcutta House Rent . Control Order 
. affecting. consent . decrees—Defendant refusing to vacate——Extcution | 
of decree—Objection by :tenant that Rent Controller’s permission not 
f taken—Calcuitta Rent Ordinance 1946 (Bengal Ordinance No. V of 1946), 
section '26—West Bengal "Premises Rent Control (Temporary Provisions) ` 
Act (XXXVIII B. C. of 1948) Sections 18; 45 es Ge Bere of eject.’ 

| meni, if ‘valid, . 


^M'sued/A for ejectment and-for récoyery of arrears of rent for 16 months, - 
'on 7th December, 1944, after proper service of notice therefor ‘while ithe 


~ Calcutta House Rent Control Order, 1943 was. in force.- ‘A consent . decree 


was passed .on 6th July, 1945, whereby the defendant agreed ‘to deliver. - 
possession on 6th [anuary,, 1946. After amendment of Control Order the - 
consent decrees also came under its operation and the defendant “refused” 
to deliver possession. The decree was put to execution and the deféndant 
filed an ‘objection that’ Rent controller's permission was not taken, There- 
after Calcutta Rent Ordinance 1946 came into force without affecting . the - 
consent decrees. Then the .West Bengal Premises Rent Control (Tem-- 
porary. Provisions) Act came into operation on 1st December, 1948.; . : : 

. Held that under section 18 of the- new Act, the position -is to beo con-, 
sidered as if the Act was in existence at the time when the decree or order 
is made. Under the present ‘Act, if the rentis in arredrs for thrée con- 
secutive months, the interest of the tenant is ipso facto determined andhe 


_ becomes'a trespasser, ‘Fora ‘trespasser no Rent Control. Order, Ordinance 


or Act has got any application and the Rent -Controller's, permission is not ` 
necessary, Therefore, if the new: Act had been substituted at the time 
when the Rent Control Order of 1943 as amended was. in existence, the 
decree in ejectment as also the orders following in execution thereof could 
. Appeal by the defendant tenant. 
Suit for ejectment and for recovery of arrears of rent, 
` The, material facts are stated as above. 
Sree Prokas Chandra Mallik and Sree penne Chandra Malik 
for the Appellant, 
Sree Smriti Kumar Roy Choudhury for the Respondent. ` 
*Appeal from Appellate Order No. 47 of. 1948, against the Order of 
Sree R.' P. Mukherjee, Additional District Judge of Alipore; District 24 
Perganas, dated the rath of March, 1948, affirming tbe Order ' of Sree S. K. 


Me Munsiff, 3rd Court, Alipore, dated the goth of July 1947. = 


VoL, 83.] ' ' HIGH COURT. 


The following judgment was delivered :— 

Chunder, J. :—This is an appeal against an. appellate Order 
of the Additional District Judge of Alipore affirming an order of 
the Munsif, third Court, Alipore. The appeal is by the defendant 
tenant, 

The plaintiff sued for ejectment and for arrears of rent, on 
the 7th December, 1944. "The rent was in arrears for 16 months. 
The notice of ejectment was duly and legally served, These 
points are no longer in dispute. At the lime, the Calcutta, House 
Rent Control Order, 1943 was in operation and that Order 
afforded no protection where there. was a default in payment of 
rent. Therefore, a consent decree was passedon the 6th July, 
1945, the defendant agreeing to deliver possession on the 6th 
January, 1946. In the meantime, the Calcutta House Rent 
Control Order had been amerded. It had been beld by this 
Court that consent decrees did not come within the Order, so by 
asubsequent amendment, consent decrees were also made sub- 
ject to the operation of the Control Order. The defendant did- 
not deliver possession, So the decree was put into execution, 
The defendant filed an abjection that the Rent Controller’s per- 
mision was not taken. In the mean time, the Calcutta Rent 
Ordinance 1946 (Bengal Ordinance No: V of 1946) came into 
force. By section 26 of that Ordinance, proceedings were kept 
up so far as they were consistent with the provisions of the new 
Ordinance. There was no provision in the new Ordinance corres- 
ponding to the provision in the amended Rent Control Order 
relating to consent decrees. This was the state of things when 
the West Bengal Premises Rent Control (Temporary Provisions) 
Act, XXXVIII -of 1948, was passed. That Act has been given 
effect from to day i, e, the 1st December, 1948. That Act, under 
section 45, clause (1) repeals the Calcutta Rent Ordinance, 1948. 
Under clause (2) of section 45, the proceedings-with the provi- 
sions of this Act shall be deemed to.have been made, done, 
taken or commenced under the corresponding provisions of this 
Act. -Under section 18: of the new Act, the position is to be 
considered as if the Act was in existence at the time when the 
decree or order was made, and it is to be seen whether such a 
decree or order could bave been made. Under, the present Act, 
if the rentis in arrears for three conseeulive “months, the interest 
of the tenant is ffso facto Cetermined, and he will be deemed not 
to be a tenant i e, he becomes a trespasser. For a trespasser, 
no Rent Control Order, Ordinarce or Act has got any application. 
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eme eU 
CUL . nder , ithe new Act, Rent .Controlíer's - permision is no longer 
e 1948. : . necessary. Therefore, if, thes- new. Act had. been substituted at 
Aswinf Kumar . ; the time when the- Rent Control Order of 1943.as amended was 
f Mngt jin existence, the: decree, in ejectment .as, also; the : orders ; following 
„Mrinalini $ Sink. “in execution thereof could not be prevented. Therefore, this 
Chinder, * ,8ppeal, must fail. , The orders, of the, Courts; below are, affirmed, 
MS MATS and this. appeal i is dismissed ; pith Costs; y TEE S : Mx. 
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, Bor Mr. pt X. (^ Wither and Mr. Justice W.. n 
AM Me Sharpen 


"Xu "V ER a ede OP m in ar 

CIVIL, . ses, Es. mo" Vg " TARAPADÀ Kov. s Hime DUI 

1948, NUM Lu AAAS priu ao ess ig sis unte 

Xavi; 28 29, "aer. age Ee seit qr aou tense Meque usu 

, UE ? : , -~ 

February, 17." uee. SM. ‘AMANO BARMONYA AND'ANOTHER.É —- 757 
Exp pc ME S so si fod Eu Py oL ovn 


d . Rent dia aco Dr ERU “auction purchaser Suit jor sni for 
ra : subsequent period — Decree Execution ther, reperti of the judgment- 
: EM debtor, aitached- Objection under section H A of. the Bengal. Tenancy 
. “Act (Act | VIIT of 1885 ‘as amended by "Bengal p XVIII ‘of 1940). y 
Pun vt "temablo — Constructive Resjudicata— yudgmént-debor, i. “competent to 
ain | AS E ‘vatse objection "under section 163A" ‘of ‘the Bengal shai Act ai! the 
oy z éxeciition- stage. “De — v n aa d 67 UID 
ar (C Feli ‘that after the REN ?by"the- ‘detree-holder-in execution 
THEMES of ^thé?prior rent decred:there was a!mergér arid it was the duty of the::judg- 
= x thent-debt or to take thé: play Of merger and:raise an objection; undei section 
Su 168A' of the «Bengal Tenancy. Act , in the subsequent - rent suit and te not 
p having | done, that, Nn precluded from falsing. the, .point- and taking, any - 
" objection, under sesion 163A : at. the execution atage By the , principle. of 
' constrictive  resjudichta. i oS . ; i 
k p^ QR Q9] I tea D 2 6 0. ical e $a sc agate 
C L5 Appeal ?from Original Order’ No. 268 of 1944; üpulüst the! ‘Order of 
5 Mr^Pz R: Mukherjee, «Subordinate Judge “of Zillah. -Murshidabad .in : Misc. 
r Judicial Case No..92 0f 1943, dated the qth May, 1944.9 i 01:50) o5 A ^ 


T = ^ - p = 
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VoL.- 83.) > =~- HIGH COURT, - 


Atul Chindra _Chakurborty V; Upendra Narayan. Mukhopadhyay (1), 
Swarnamanjuri Dassi v. Fatir Chand Karar (2) and Lakshan Chandra ay 
Chowdhury v, Birendra Kumar Singha (3) discussed. ; 


Gorachand Haldar v. Prafulla Kumar Roy (4) referred to. 


Amand. Barmonya v. Uma Charan Das’ {5)s Phant ‘Bhusan Mukherjee v. 


Rai Bahaduj Purna Chandra Bagchi' '(6) and Fogendra Chandra Ghose ve 
Bhawani Charan Law X7) reviewed. 


Appeal by the judgment debtor No. Ero 


in execution of decree; i 
-' The material facts will appear from the judgment. 
Mr. Aburbadhan “Mukherji for the Appellant, 
. Messrs, Hiralat Chakrabarty and Amarendra Narain Bagchi 
for the Principal Respondent. 
Mr. Sushi) Kum. i dune for the icine Keronen: 


i ; qv ee ut Ug EPA 
The foliowipgzfadg ciens were delivered :— 


tt 


Mitter, J.::—The facts material for: the decision of the con: 


troversy` between the parties lie: within a -narrow compass and 
are not disputed. :- The appellant, Tarapada Roy and bis brother 
Shyamapada Roy, who is proforma : réspondent No. a in: the 
appeal, held. a ‘Darpatni tenure under the respondent No. I, 
Amano Barmanya, In 1937 Amono Barmanya instituted a suit 
for rent against the said tenants for-a- périod ‘ending with the 
year 1344 B. S.. and obtained- a udecree. .After section 168A of 
the Bengal’ Tenancy -bad come into force -the tenure “was sold in 
ex:cution of the said rent decree, in rent "execution case- No. 33 
of 1938cand: was -purchased . by thé ‘decree -holder: herself 
apparently for: the.decretal amount only» ‘The sale was -held on 
the 15th Apiil,: ‘194r, aod-was Confirmed -on: the 12th- February, 
1942, without: the auction purchaser, who, as we have’ already 
said, was the ‘decree holder herself; being required by- the Court 
to-deposit aay further amount of. ‘money, that is to Say -tbe amoünt 
which ‘would have covered the'arreats' of -rebt that'bad- accrued 
due for Mie ae 1345 to 1347 B. S. which had ‘accrued due for 
ue Zn ^ Hore M ` MESA LAE 
(1) (0942) 46 C. WEN, 634. -> n PU ' 
(2. (1943) 48.C, W: N. 220, .. Bed he Beane Re d 05 
(3) (4940,48 C. W. N. 837. T cue TENES A eSI. E Bit 
(4) 19251 I. L. R. 53 Cale, 166. 
(5) (1946) 5o C. W, N. 803, a bees 
(6) (1943) 48 C, W. N, 210. un : 
(7) (1945) 49 C. W. N. 552. l 


Objection petiuon undér „section 168A Beiigal Tenancy Act 
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the period from the date’ Tof tlie institution of aforesaid rent suit 


~ being No. 13 of 194a of the ‘Court of the Subordinate Judge, 
Murshidadad, against Tarapada, and Shamapada Roy for the year 


"1345 to 1347 B. S. and recovered an exparte decree-on the 29th’ 


September, 1942. On the 2and.,September, 3943: she applied 
for execution of, this decree by “attachment and sale of the. other 


d properties of the’ Jüdgment debtors. In "her application. for 


execution she stated that she was entitled to, realise the , decreetal 
amount in the manner asked for as "by reason of her purchase — 


; of the'tenure in execution’ of her éarlier decree for rent the ienure 


was no longer: in ‘existence  having‘been ` extinguished by merger, 
The judgment-debtors filed an objection under section 47 of the 
Code of ‘Civil Procedure. The substantial “objections were two 


. ii number, namely (1). That in view of the provisions of section - 


168A(1) (b) of the Bengal Tenancy Act the -decree, holder -herself 


-was liable, for ‘the, rent ` for the period covered : :by the: decree” 


under execution, as she- had purchased the tenure in execution 
of her'earlier rent decree ;- so the decree under :execution must 
bs deemed to. have been, satisfied; and . ~ EC hs 

| GX That she cannot get their.,other r properties auached and 
şóld.- CE E Ree o a ao pes ORT 

Both those , objections have been a "br the learned . 
Subordinate. Judge by his. order , under appeal. . One .of the judg- 
ment.debiors -have preferred _ this Ape. making.the other judg- 
ment-debtor ; a proforma respondent." *. °° irea! ; 

The second objection of, the jadgment-debtors cannot in | oan’ 


po be given- effect. tov,” "The ‘purchase by: the decree -holder. 


herself at the earlier execution sale has the effect of. extinguishing: 
the tenure by merger. , Sọ this case comes: within the; proviso.to 
section 168A) (a). . { Atul, Chandra Chakravarty v." Upendra. 
Narayan Mubhopad yay G), .Swarnamanjuri „Dassi v. -Kikir 
Chand Karar. (a); Lakshan Chandra £e TERETI v. Birendra 
Kumar Singh (3.].— 9 coo 1 oc oiii oum 
The learned Subordinate Judge has. syerealad the first objec- 


tion on the ground that às an exscuting Court, he. could not go 


behind the decree, as the decree was nota nullity;on .any one of 
the grounds mentioned in the Full Bench. decision dns Goro pani . 
(1) (1942) 46 C. W. N. 684." X ay eee ee 
(a) (1943) 48 C. W. N. 220. . V eee Ae 
(3) (1944) 48 C. W. N. 837. Re MEA NCC 


c 


VoL. 83. ] HIGH COURT. 


Haldar’ v. Prafulla Kumar Roy (1). That by itself ís not butti- 
cient, for in our opinion, if the contention of the Judgment. debtors 
on section 168A(1) clause (b) be correct, relief ‘could ba afforded 
to them by setting aside the order of the rath February, 1942, 
by which the sale at which the decree holder had purchased the 
tenure in the execution of the earlier rent decree was confirmed. 
This was done in the case of Amino Barmanya v. Uma Charan 


Das (a) That case, however, proceeded on the assumption that - 


the word "purchaser" in subsection (1) clause (b) of section 168A 
includes a decree holder purchaser. We say that the said deei- 
sion proceeded on that assumption as ‘the correctness of the 
decision in Phini. Bhusin Mukherjee v. Rat Bahadur Purna 
Chandra Bagchi (3), wherein it has so decided, was not challenged 
in argument. In the case of Jogendrx Chandra Ghose v. Bhawani 
Charan Law (4) a Division Bench in which one of us was a 
party doubted the correctness of the decision in Phani Bhusan 
Mukherjee’s case (3) and if the question had been material in the 
case before us we would have referred that point .to a Full Bench: 
The point, however, is not material on the facts of this case. 
Those facts are as follows :— 


‘The sale at which the decree holder purchased the tenure in ` 


execution of the earlier rent decree of 1937 was confirmed on 
the 12th February, 1942. The subsequent suit for rent for the 
years 1345 to 1347 B. S, was instituted ZZervaffer, It was insti» 
tuted on the 14th April, 1942. The suit was for a period which 
is covered by the period mentioned in Sub-section (1) (b) of sea: 
. tion 168A. The first objection which is ‘now taken by the judg- 
ment-debtors was available to them as a defence to that rent suit, 
That defence therefore might háve been taken by them in that 
rent Suit of 1942 and in our opinion it ought to have been taken. 
The rule of constructive res-judicata therefore stands in the 
way of the appellant and so the order of confirmation of sale dated 
the tath February, 1942, cannot now be set aside in Amano 
Barmonya v. Uma Charan Das (2) that defence could not have 
been taken inthe later rent Suit No. 1 of 1940 as that suit was 
instituted and the decree was passed therein before the sale had 
been held in execution of the decree in the earlier rent Suit 
No. 27 of 1937. In fact both those rent suits were decreed on 


(1) (1925) I. L, R, 53 Cale, 7186. 
(a) (1946) 5o C. W. N.- 803. 
(3) (1943) 48 C. W. N. aro. 
(4) (1945) 49 C. W. N. 55a. 
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the, same day, In Sarj Bashini 3 Debdiv,. Phurindra, Nath. Banerjee 
i»: and, Bankim. Chandra Chatterjee v. Gour. Mohan. Mullick (2), 
cases “where ‘the “auction purchasers were, ‘strangers—the , decrees 
for. rent for the | subsequent. period were also passed , as in Amano, 
Baranya v. Uma Charan Das ; (3) before. the confirmation, of 
the sale and sọ, defence, baséd „on section 168A (1 ) clause (b) as 
not, available-as, a, defence to the Second Rent, Suit. dione A 


„It is on this ground, we dismiss the appeal, , but as. the jesus 
Subordinate judgeécproceeded upon--a*.different-.ground,.and as 


the.point of.constructive res judicata which arises : on the -admitted : 


facts and«ormthe;face of the: proceedings, was not apparently:urzed. B 

in the'Court ‘below.we direct. the.. parties tò + ‘benr their. respective . 
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‘Vou. 83.] : © HIGH COURT. <- © 


.Beort Mr. Justice B. K, Mukherjea ard Mr. Justice 
E c. Chunder. 
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'MUNSHI MAHAMMAD ESHQUE, REAL MULWALLI 
.OF THE WAKF ESTATE OF, MUNSHI i 
MAHAMMAD MAZAFFAR,. 
DECEASED 


00006 0 ne 


KAZI,MAHAMMAD AMIN,.,CLAIMING IO 
. BE THE MUTWALLI OF THE WAKF 
t | 45^ | ESTATE OE LATE MUNSHI: 
© 0 ' = MAHAMMAD MAZAFFAR:* 
Muhammadan Law—Wak/—Wak/nama—Ba Farzandani*Farzandam, Naslan 
baad naslin, Batnam baad batnin,- interpretation of —Clauses of devolt- 
"Hon, interpretation’ of—'My son" in^ clause '(9), ‘interpretation of-- 
` “Mutwalli” in’ clause (d), interpretation of —"' Farsand"' or “Aulad”, 
z 2 meaning of—"Children of my son” 1n dlduse (a), meaning of—Intention 
‘of ‘the’ waki in clause" (c)—The* procedure to be' followed after the 
extinction! of'the line of Modassuir—-Stid? for” Saeed nal a can 
value his suit subject to cheque by Court. 


. * ‘On 30th July, 1849 one M: executed 'a. wakfnama in “Persian providing 
-that he himself would ‘be in charge of the endowment during his lifetime 
and-after his death his-eldest son. Modassar: would be the : mentee and after 
his death as follows :— : INC: i 


Clause! a) :— 1 ree uie aid office shall devolv. till the passing of ages 
(i e. for ever) the repetition of months, as Goi the ‘merciful wills upon the 
offspring of my son (ba farsandani fareandam) from gsneration to genera- 
tion (nastan baad naslin) womb after NUBE (batnam baad betnim) yee 2 


N C laas (b) hoi, whoever from among thé. mal: issue of. my son and of 
the “children offspring)" of my son, is learned and God- fearing and virtuous 
_and ‘adorned with the, ornament of truth and purity and embellished with the 
“quality of fidelity ‘and honesty a and celebrated for and qualified with laudable 
qualities and Pleasing manners, shall be appointed to the office of the afore- 
sad ‘tawliat’ (superintendence of the affairs of religious ' Touadations) v. "n 


Clause (c) :—And as long as begetting and:procreating continues from 


' the stock aud family and blood connections (i e. relations) of me, the wakif, 


‘ whether “male cr female, the ju ge ot the time (¢ ¢.-the autliorities' in. power) 
shill’ not? be cómpetént 1o intérfere in any mafter whatsdever by RE any 
changes or “substitution eee g n ue LEES = 


` "Appeal f from Original , Decree No. 20 of 1943. agalast the cecree of 
' Sri H. K. Bokteree, Subordiate Judge of Zillah Burdwan, dated the 3oth 
, of July, 1942. t. . X 
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- __ be sobligatory,and binding upon the judges of the time- (i. v. 


: ‘On appeal : 


- so ong" as a' male is available: 
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Clanse (d) “And if from:among the children . of the, mutwalli sni 
persons are found to be adorned and qualified with the aforesaid attributes, 
then the person who is senior most jn age among them be entitled to the. 


7 fs ea and, supposing they be equal in age. then; one of, them shail be 


entitled according. to the advice of religious. mussalinans and sober ü. e. pious) © 
learned men, and so long | as there exists male issue, the mid ofiz shall not 
"be transferred to female issue ;” ` . i 


Clause (e) “Tf by divine ieee the male issue becomes extinct, then 
it ‘shall be transferred to the females, with the same aforesaid conditions as 
“are applicable: to the class of males, and with the same another condition 
"also will be “added: (namely) “ihat the husbandá of the females shall, possess 
virtue-and piety, learning and-wisdom.!. And’ if, by ‘sublime divine decree, 


at any time, there be'left not a single male and (or female) child from the’ 


„stock and family (generatien)-of me, the wakif, and from the “children i 
(offspring) of my son, and if this claim be severed,-then at that time it would " 
the authoritles - 
for ,the time: ; being), to dispense -justice and equity, in the interests of the 
-dignity of government and state (or authority) _and (thereby) to elevate to | 
the office: of ‘tawlia?’ some man from among the blood connections (relations) 
and, ‘kinsmen of me the wakif and (from among) . the: children (offspring) of. 
my, son, who happens „to possess ability, and aptitude for discharging the. 


: duties of; the Jtawlia? and entrust this, important matter to him; on the' condi+ 
zt tíons mentloned above," 


- : P 
E. D PR ENS aver M 


M had three/sons bri three, wives—Modassar, Md, lsmiil and: Abdul ` 


-Ohid.: After M's death Modassar succeeded him as Matvalli and after-his 


death;.his only son” Ebraliim became. Mutwalll. After'Ebrahim's death- , 
“without . leaving issues his widowed sister Fatema- became ‘the Mutwalli 
defeating the claims of Md. Ismail and Abdul Ohid. After ber death - her 
‘son "Ójhi, became. the: Mutwalll i ia possession. Theřeupga the „eldest son of © 
"Ismail brought the Present suit Which | was dismissed by the trial Our 


LIT e - > ' REI ae m 
Held, that the word “my son" dE in clause 0). refer. to Modassur, 
‘and none else ‘and. “taking "Clauses (a)'and `b) together the reasonable con- ^ 
traction, would- be that Mutwalliship in the first instance devolve upon, “the ; 
descendants’ of Moda$sur; ` generation after generation and this means that. ! 
‘the earlier generation would exclude the more "remote. The position this 
is that the office _would not go to the succeeding generation, “unless the 
eariier generation iB exhausted and the holder of the office for the time being 


‘would not be a fresh stock of descent. at "tli 


AV 
5 ru 


PE E jn TE 
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“elapse @) quide, that i amongst the children, of the Mutwalll- there 


-are found, more . persons than sons endowed with the qualifications. which are 
_, enumerated ln clause (b) the senior most amongst them would- be .appolnted 


Mautwalll, and if they are equal in age the ‘choice „would ^ "rest on pious 
Mussalmans. On no "grounds: however | a female. could. come 'in as. Mutwalli, 
If a female has got'to be appointed at all, 
it Is laid down in the frst part of clause (e) that the husband of the appointee 


‘ 
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must haye. all the qualifications which are prescribed for a Matwalli under SERVIS 
clause (b), f y wi Ea - I94B. 
- + v 


The word '"Mutwalli? ocouring in the first lina in clause (d) does not Munshi Mahammad 
include wakif also but refers only to Modassur. ] : MS Eshaque, 


Da 


v. 
- The last portion of clause fe) obviously contemplates,a state of things Kazi Manapa 


when there would be no descendants either male or female either of the —— 
« settlor or of Modassur also. In-such contingency the Kazi is to make the 

appointment from amongst the' blood relations. and kinsmen of the wakif 

probably meaning thereby his collateral and distant kindred, : 


The expression “farzand” or “aulad” would not ordinarily. include the 
‘descendants of female children. though the daughters themselves would be 
included in it, i 


» Hya on nisa v." Mofubhir-ol-Islam (1) and Abdul Ganne Kasam v. 
Hussein Miya (2). - ne pi 


Baile Y P. 570-72, Wilson's Glossary P. 157, Fatwa ‘Alamgir!’ Vol. II 
P, 474) Ameer-Ali Vol. 1 P. 354, Radd-ul-Muktor Vol. III P. 672, Khasanut- 
ool- Mooftieen, Macnaughten’s Principles and Precedents of Mübammedan Law 
P. 332, Wilson's Digest of Ang lo.Mahomedan Law Art. 326, referred to, 


Sheikh Karimodin v. Mir Sayad (3) distinguished. . °°)” 


` The words Ba fareandam literally means “with children” and when these 
words are added to a grant and occur after the name of the grantee they are 
construed to be words of limitation, and indicate that the grantee gets an 
absolute? or heritap'e estate and not a mere estate for life. Thusif an 
estate is granted to^À “with children", A gets an absolute estate and the 
children acquire no, interest by the grant. f i ! 


"Richardson's Persian, Arabic and English Dictionary P. 224 and Bailee 
and Edition Vol. 1 P. s8o-81, referred to. xo. D - 


The expreasions “naslan baad naslin'" and “bainan baad batnin” are 
really termi of art which subject to surrounding Circumstances and context, 
ordinarily confer'absolute interests, SLM j oh i 


r 


Tyabji’s Mahomedan Law—Chapter VIII, sectioà $11 (5A) referred to. - 


The proper significance of the expressions “saslan baad naslin” and 
“bainan baad batnin" in deads Of wakf is to prevent nearer and more remote 
descendants from being treated alike, As has been stated in the Fatwa 
Alamgiri (Cr. 11 P 474) ‘And if he should say’ ‘upon my child, and child 
of my child, and child of the child of my child” mentioning three generations, 
the produce is to be expended upon his children for ever, so long as there are 
any descendants and Is not to be applied to the Poor... s. «the “nearer and 


(1) (1805) 1 S. D. A. 106. EOM -— c 
(a) (1873) 10 Bom. H. C. R. 7. c£. un fuv im 
(3) (1885) I. L, R. 10 Bom, 119. i 


Civi. 


1948. 
M 


,4Eshaque, , 


^ 


"THE CALCUTTA LAW JOURNAL. [You 83. 


more remote being alike unless the appropriator say in making the wakt 
Sthe nearer is nearer’ or say ‘on my-child then after that on the ‘child “of my 
child’ or say ‘generation after aaa when a beginning 1 must be made 
with whom the appropriator has begun. * i 


Saadat Komel v. Attorney-General (1) followed. Pe ee eS 
Mahomed Ghóuse v. Sayabrrun- (a) distinguished. - i vum i E 


"The wakif has laid down that the descendants of Moäasstir ‘would hold 
«the office. of the Mutwalli, The expression “children” sor “descendants” - 
would’ mean al] descendants nearer and more remote, ‘The words “generation 
after generation” have made it clear that the earlier generation would exclude 
the more remote: and ünless the ‘earlier generation” is exhausted i Ho Mutwalli 
_is to be appointed from the "succeeding generation. ~ i : i a CU 


The words “children ot my son” as used i in clause (a) as. dientduned: above 
do not include -the "daughter's ‘children of Modassur. Fatima Bibi therefore 
“was rightly appointed a Mutwalli and no question of limitation arisei- in this 
case, -The defendant -must be-held to zbe outside the line: rof ‘Modassur’s 
children upon whom the office of Mutwalli i is to devolve- under the terms of 
the Wakfnama, : 27 D eer us Gas g 


2o 


"The intention under clause (c) presumably was. that whén “the “pêcife 
line of devolution of the office of Mutwalli as lald down by him would be 
extinct, the Mutwalli would have to be appointed from amongst his descen- 
dants and blood relations either male or femalo. The judge ar atthorities 


with the administration E the endowment. é ee ee . 

- With the extinotion of the line of Modassur the specific rules laid down 
by the founder for the devolution of.the office of the Mutwalli have-also come 
to an end it is now for. the principal Ciyil Court ‘of the District to make an 
appointment having in vlew the wishes of the, founder- and. the general 
` principles of Mahomedan Law. Lt g 

In a suit for possession by plainti as Motwalli, he can, be called upon 
to value his suit in accordance with his estimate of what the. .value of rights 


. as Mutwalli of the properties amount to; but the Court can certainly check 


this estimate and decide for itself on proper materials as to what the valuation 
should be. 


i o 3 ap z^ Bie 


Appel by the Plant, ° ee 


. Suit for declaration gis ttle as Matwalli and for' recovery of 
possession. i 


g ^ E S nfi 


'The material facts are stated as aboyé, ^ ^^ ^ ^ - 


_ (1) (1939) A. C, 508. - e RED 
(a) A. I. R, (1935) Mad. 638: Pros 


n 
‘ 
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The following judgments were delivered :— Cmm. 

B. K. Mukherjee, J «e ti— This appeal is on behalf of the plaintiff 1948. 
and it'arises out of a suit, commenced by him, in the court of Munshi Mahammad 
the sub-judge at Burdwan for declaration of his title, as Mutwalli, Eshaqus; 
of certain wakf properties and for recovery of possession of the Kazi Mahdmmad 
saine. The question for consideration in this appeal hinges Amin, 
primarily | upon the interpretation to be -put upon certain words April, ; 30. 


used'in a Persian document by which the wakf was created in 
the year 1849. ‘The wakif was one Munshi Mahàmmad Muzaffar, 
a man of fairly large means, who was an inhabi tant of Kusumgram 
ig the district of Burdwan. Mozaffar married three wives, and 
had a son by each one ofthem. Modassar was the eldest of his 
sons, born of his first wife Osimannessa. The son by his second 
wife, was Md. Ismail, and Abdul Ohid was the son by his third 
wife. On goth July, 1849, Mojaffar executed a wakfnama in 
Persian language by which he created a public wakf in respect 
of certain properties included’ in touzi No. 5297 of the Burdwan 
Collectorate which were purchased by him at an auction sale. 
The wakfnama provided that the wakif himself would remain in 
charge of the endowment so long as he would remain alive and 
after hig death his eldest son Modassar would be the Mutwalli. 
The provision in the deed of wakf, as regards devolution of the 
omies 'of“Mutwalli after Modassar runs as follows :— 

‘athe said office shall devolve till the passing of ages (i. e. 
fot ever) and repetition of months, as God the merciful wills upon 
the offspring of my son (ba farzandani-farzandam) from genera- 
tion to Benenson (Naslan baad naslin) womb after womb (batnam 
baad batnin)...' 

' The whole controversy in this case depends, upon the meaning 
to' be attached to the Persian words mentioned above, which I 
have placed within brackets. š ! 

Mozaffar died'in the Béngali year 1271, corresponding to the 
English year 1864, and after his death his eldest son Modassar 
becanie’ thé’ Mutwalli and possessed the wakf estate under the 
terms’ of the wakfnama. Modassar died in 1280 B. S. and there- 
after his only son Munsht Mahammed Ibrahim became the 
Mutwalli, Ebrahim diéd Childless in April 1900 and upon his 
death his widowed sister Fatema laid claim to the office of 
Mutwalli and filed a petition’ for registration of her name as 
Mutwalli in respect of the landed properties, under the provisions 
of the Bengal Land Registration Act. Md, Ismail and Abdul 
Ohid, the two surviving sons of Mojaffar opposed the application, 


c 
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nis Ohid later on abandoned the contest and. the Deputy- Collector 

1948, i -who. heard the application Branted the prayer, of ‘Fatema . and 

Munshi Mohaumad directed, her riams to.be registered ; as. Muiselli , ‘of ‘the "whkf Pro. © 
a »Eebaquo,- - perties. There was an appeal ‘taken. against, this. order. by. ‘Tsmail 

_ Kari Mahammad ` ` but the appellate officer confirmed the order. of the Deputy Collec- 
ec Amin, so tor, leaving Open the question of title, and „directing, Ismail. to: 
Mubherjec, J. . assert his rights in a Civil © Court” if he 80 desired. No ‘civil suit- 
BEN o db ,Was filed by Ismail, ‘and Fatema acted as ‘Mutwal till; her death 


in November, 1937. -After -Fatema's death ` „her son Ojhi. "who: 
was the ` original deferidant in this suit, had his name “enrolled as, 
Mutwalli with’ ‘the’ Wakf C Commissioner, under’ the. Bengal. “Wake. 

J Act” of ' '1934 and took possession of the properties, “Thereupon 
on'20th ‘April, 1934) plaintiff who i is tie, Eldest son of Asmail, who P 

. died “during Fátema's: lifetime, applied - "to the Wakf Commissioner- 

z : for having his name “enrolled as ‘Mutwalli after setting aside the 

previous‘ order- made in' favour. of ojii . This ‘application _ was, 
. rejected and ‘on 17th June, 1938, this present suit was brought... 
_The plaintifs case as* made in .the plaint à Or raiher during , ‘trial > 
‘was that on’ la proper construction of the wakfoama” the’ office -« of. 
the Mutwalli “should be held to devolve, in the. "fist instance, on. E 
. the male descendants of ^ Madassar. “Failing male, , descendants - 
* +" ^" of Madassar the office would go to | the other” descendants of the 
wakif and the oldest and te most qualified à among. them should be- 
“appointed Mutwalli and no. woman ' could ‘hold the office ; 30 "ong 
as any male descendant was. ‘available. The position taken by - 
the Plaintiff theréfore was “that after Ebrahim’s. death - the. proper, 
peráon to hold. the office was Tsniail the ‘father of. the. | plaintiff m 
and Fatema had no "legal title to "mutswalliship. Now. that Fatema ] 
was „dead; the plaintiff as the seniormost male | desceridant- of, 
Mozaffar- was entitled to tlie office. ‘of Mutwalli - under. the. terms of. 
the wakfnama, and Ojhi the 8on of Fatema: had no right. to it. The.: 
youngest brothers of the plaintiff. were made proforma, defendants 
to the’ suit. zd ; 
` A written * “statement was, | fled by Ojhi ` the criginal detode". 

' in the suit. ` ‘Ojai, however died before - the- “suit .Was heard and . 
bi: son Mahaiiímád Amin was sübstituied as defendant to his. . 
place. -` Amin’ adopted’ the written statement filed . by. ‘his father, ‘ 
and ‘his contention in substance was- that under, the terms -of the: l 
wakfnama, thie. “devolution’ of | the office of Matwalli wa8.t0. con- -- 
tinue in ‘the line of Modassar, and' al his descendants through | 
males or. females were eligible ‘to” hold the ‘office. ; So long. as - 

- Madassat’s line y was 8 not paluch the, plaintif hád no „right. to come, E 


[OR 


Vor. $5] HIGR ÓQURT.. .. . 


~ nm 


in as Mutwalli, ‘The other contentions, raised were,. that on the 
plaintifPs own case, Fatema having been i in unlawful occupation of 
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1948, 


the ‘office. for more ‘than twelve ` years the plaintiff's claim if any Munshi Mahammad 


was. barred by limitation, and that, in, any event, there was Abdul 
Rashid, a son ‘of Obid, "who WAS | senior in age to- the plaintiff 
and consequently had, preferential rights to the office of the. 
 Matwilli, 

The Sub-Judge dismissed the suit, Tt was held by the feared 
. Judge. that under the terms of the Wakfoama, Mutwalliship would 
. devolve ` upon Madassar ‘and his” descendants and the. expression 
“Farzand” (descéndants or progeny) would include female children 
and descándants" through daughters; as, ‘well, “In these circumstances 
Fatema wa validly appoiated. a Mutwalli, and after, her death her. 
8On, and grandson were entitled to hold ‘the office; The plaintiff 
although' he was ` senior to Rashid was not entitled to come in as 
. Mutsralli; 80 long as Madassar’s life was not exünct. . The Sub- 
Judge held further ` that, the Plaintiffs ees if any, WAS barred s 
limitation. : 

It is against ‘this Judgment that The: ‘prosent Appeal has. been. 
preferred. 

“Mr Apurbadhan | ‘Mukherjee’ appearing in support of the appeal , 
“has invited., us to put an interpretation upon the material words of, 
the documerit somewhat ‘different from what was urged on behalf of, 
his” client in the “Court below. His contention i8 that the terms 
of the document would not exclude the daughters. of Madasser's . 
family” ‘but would exclude descendants through daughters who. 
would bilong ‘to a, different family. According to .the learned. 
Advocate, Fatema was no usurper and was entitled i in law to. hold 
the office as a daughter of Madassar ; ; but her- son “and, grandson, 
would ` Dot Tank as Progeny or, descendants of Madassar, and., 
would Have: no claim to Mutwalliship,, The learned ` Advocate, . 
contends" that ` às the line of 'Madassar has become extinct, the . 
plaintiff as the, senior most male descendant of the wakif is entitled 
to be appointed as "Mutwalli; „and as Fatema had ‘a legal title to . 
the office no question of- limitation would arise in this case.- 

Now. the document is undoubtedly an. obscure, one, written in. 
an exiremėly ihvolved style, in the Persian kagi and the, 
interprétors | are not uniform as regards the interpretation to be, put, 
üpbn the material words used in it. The plainuff produced one 
translation (marked Ex, 1a) made by Mr. A. Bekhud, who was, then 
a lecturer in Arbic and Persian i in the, Islarhia College, Mr. Bekhud 
was examined as à. witness. in. the case, and. during his cross- 
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examination he produced. another translation of tite said dócügient, 

which: was: marked Ex. (P) at'the instancé of the ‘defendant’. = The 
translatioty relied upon by the defendant Was made by’ Mr. "Abdul 
Alim’ an interprétor- "and ‘tranélator attached” to the. Original Side: ‘of 
this Court. The trial Court piéferred' the defendants! 8 iranislatjon. 
to “that of the plaititiff: "t séémé ‘to us that except in ‘regard t to 
the interpretation to be put upon a -few words in the document, 
there" is no substantial ` difference | between" the. “tivo “translations. * 
For: purpose ot Cor veiiiencé 3 we would’ ‘procéed ‘on- the translation: 


tade b ‘the’ defénddüvs 'träńslätor" and, “accepted, by, the. “Court. : 


: bélow; as the basis of Our discussions; and we would: point _ out at 


appropriate’ places; tlie particular, ‘words upon “which the plaintiff. 
wants us to ‘put an interpretation ‘different from "that: adopted ` “bye 
the the? lower Court. The material portion- “of “the document has, 


. Deer thus set oüt in the judgment . of the. learned Sub- Judge, "who. 
for ` Furpodes of convenience has’ divided, it into several: clauses , ` 


eA t! 


though tlieré is ne such division in thé: original “dociiment. ioc 
Clause (a) :—“For the present the management, performance 


'and- supervision’ Of "the: duties‘of' the-‘tawlia? ‘(Siipérinteridence : of, 


iod 


the affairs of religious foundations) of the aforesaid endowed" it al 


appertains: to` Ĝi è -remain in ` charge’ of) 1 mé, the wakif (one ‘who Y 


makes & charitable  endorèdinéñt). If dùting y: lifetime, T the 
wakif, ' ‘appoint my’ son, ` Munshi ‘Mahammad Mudassir, may God, ó 
tlie most "High; ) preübrvo ‘him, to the 'office of the "tawliat “well” and, , 


good j jy and in casé I'do not happea to do so then after. me, “the é 


- wakif, the‘very said:sót of minè “shall become. the Mutwalli (trustee), 


of ‘the said Mahal’ that’ has ‘bedi màde á wakf of, and similarly | 
the ‘said offiée: (or' duties)” ‘shall ' dévol¥e,, till ihe "passing _ of ,8ges . 
(ien till Sternity’ or for 'évét) and’ Tepetition o of months (ie é. month . 
after’ ‘month) ‘as 'God thé’ meréifal ills, upon the children fis e. “offs. 
spring) F mj on, ‘front generation . to génetation, and "womb after . 
womb’; Ed a 

elit (5) “But, Whoever ‘ftom ata ng, “the male ` ‘issue of my 
són -and 'of the childref’ (offspriagy” of' my són, is learned ‘and .God- , 


: fearing, and virtuous, and aüdornéd with the ornament of truth and 


purity, ‘and embellished’ with thre” ‘qualities of fidelity and honesiy_ 
and  celébrated for ånd“ ‘qualified with’ laudable “qualities and ‘pleas- 


ing’umainuers, shall” ibe’ “appointed ` tó “thé office of the aforesaid S 
-'taWliat ;" — > 


2 Mes War teas pet be “Ses a7 


- :Glaüsé (c) (—" And as long: as bágeitiug and^ "péooréatiág Gonti 


E 


nué ftom: the stock, and family’ and‘blood coiniiections (t. & Téla- ` 


tions) of : má, the-wakif, "whether male Or female; the "Jude of “the v 


Vor. 83.] . „HIGH COURT, 


lime (i.e, the authorities in power) shall notbe competent to 
interfere in. any matter whatsoever by TAE: any changes or 
substitution (alteration). ” Eg : 

Clause (d):—"And if from among the children:........... sess Of 
the Mutwalli several persons are found to be adorned and qualified 
with. the aforesaid- attributes, then the person who is senior most 
in ago among them be, entitled to the ‘tawliat’ and, supposing they 
be equal, in age then one of them shall be entitled according to the 
advice ,of religious: Musalmans and sober (i. e., pious) learned 
men, and'so long as there exist male issue, the said office shall not 
be transferred to female issue Ed í 

Clause.(e):—"If by Divine decree the male issue becomes 
extinct, then it shall be transferred to the females, with the same 
aforesaid conditions. as are . applicable to the.class of males, and 
with-the-same another condition also will be added (namely) that 
the husbands of the females shall possess virtue and piety learn- 
ing and wisdom. And if, by sublime divine decree, at any time, 
there be.left not a single male and (or 'female) child from the 
Stock. and family (generation) of me, the wakif, and from the 
children (offspring) of my son, and if this chain be severed, then 
at that time it would be obligatory and binding: upon the Judges 
of, the time (i. e., the authorities-for the time being) to dispense 
justice and equity, in the interests of the dignity of Government 
and state (or authority) and (thereby) to elevate to the office of 
the 'tawlia some man from among the blood connections (rela- 
tions) and kinsmen of me the wakif and (from among) the children 
(offspring) of my son, who happens to possess ability, and 
aptitude for discharging the duties of the ‘tawliat’ and entrust 
this important matter to- him, on the conditions mentioned 
_ above", . e = 

It can; we think.be fairly gathered from these several -clauses 
read.together that the primary intention -of the founder was that 
after his death his eldest son Madassar was to be the. Mutwalli 
and the devolution of office after the death of Madassar would 
continue in his lineal descendants. The office of the Mutiwalli, 
as clause (a) provided “shall devolve till the passing of ages......... 
upon the children of my son (ba Farzandani Farzandam) from 
generation to generation (naslan baad naslin) and womb after 
womb (batnan° baad bathin). We agree with the court below, 
that the expression ‘my son’ as used in the singular- is ‘correct 
translation and it refer to -Madassar alone. The dispute is with 
regard to the meaning of the words "ba Farzandani" which have 
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been tranlated as “upon the ‘children (offspring)” by ‘the’ defen: 
dant’s translator. Does the expression ‘Farzand’ -includé ^ chil- 
dren of daughters ? "Mr. Gupta appearing on behalf ‘of the défen- 
"dant bas. fairly conceded that “the word farzand” 'standing by 


- itself may mean descendants through” males only excluding the - 


offspring of daughters "He contends however that it $cquires 


“a Wider connection and’ means. descendants generally when’ the 
‘expression used is ‘ba farzand’ or, there are -words like *Naslan 


baad. Naslin’ or ‘batnan baad .batnin' added *té “it ` The" point 
is important and requires careful considération. ; But before we 
come to this point it would be necessary to’ clear up several 
other matters which arise on the consiruction of the clauses set 
out above.: -Clause (b) it will be séen’ enumerates’ the’ qualifica- 
tions,of the Mutwali and lays down that.whoever amongest the 
male issue or offspring. of Madassar is endowéd‘with these quali-- 
fications ‘he shall be ‘appointed Mutwalli. The words: “hy son” 

occuring in this clause refer-in our opinion to Madassar and 
none else and taking clauses (à) and (b) together, the reasonable 
construction would be that Mutwalliship- would in'the ' first instance 


. devolve-upon the descendants of Mádassar,: generation after 


generation, and ‘this’ means that the earlier. ‘generation would 


_exclude the more remote.: The position thus is that the office 


would.'not go to the succeeding generation unless ‘the earlier 
generation is exhausted, and the-holder of the office for^ the tíme 
being would not be a fresh stock of descent.” ' Clause (c) should 
in all propriety have come at the efd of- clause (e) and not be- 
tween clause (b) and (d). It lays down the-general propositión 


` that so long as any'-of -the descendants and blood relations either 


male or female `of the wakif would remain,- the Judge- (or Kazi) 


"would have no authority to interefere with the appoinment of. 


Mutwalli The meaning is not at all clear. So long as Madassar's 
line continues no difficulty might arise ; for the wakif lays down 
that the-Mutwalli isto be appointed ftom among the descendants | 
of Madassar. But-what happens when “Madassar’s line is extinct? 
Would then the Office go straightway to” the other ‘descendants or 
blood. relations of the wakif without any “intervention by the 
Court ? If so what: rules of preference are to be followed in 
making the: appointment ? “Should the Mutwalli be chosen from 
all the descendants and blood relations of the Wakif | or "Preference 
is to be’ given to neatness of relation and seriiority i in-age ? It is - 
also riot clear what “blood relations” ` exactly mean. “All these are 
debateable points, and. we will bave to come back to the clause 


e ES em } 
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-láter on. Clause (d) provides that if amongst the children of the 
‘childten’ of the Mutwalli there are found more persons than one 
endowed with the qualifications which are enumerated in clause (b) 
"the seniormost amongst them would be appointed Mutwalli, and 
if they are equal in age the choice would rest on pious Mussalmans, 


"On no ground however a female could: come in as Mutwalli, so ` 


longas a male is available. Ifa female has got to be appointed 
at all, it is laid down in the first part of clause (e) that the husband 
of the appointee must have all the“ qualifications which are pres- 
cribed for a Mutwalli under clause (b) Clause (d) undoubtedly 
“indicates that it was within the contemplation ofthe Wakjf that a 
„female would be a Mutwalli under certain cifcumstaces and the 
` extreme contention put forward on behalf of the plaintiff, in the 
“Court below,’ that only male descendants are eligible for appoint- 
‘ment as Mutwalli has been rightly repelled by thé ledrned Stib- 
Judge. The appellants’ Advocate, however, as said above, has 
` entirely abandoned that line of arguments before us, The contro» 
versy so far as clause’ (d) is- concerned relatés. to the meaning 
that is to be attached to the word ‘Mutwalli? which occurs in the 
first line of the clause. Áccoiding to the appellant it includés 
` that Wakif also, who is the “first Mutwalli under the Wakfnama, 
‘and therefore the provision relates to the descendants of Muzaffar 
-as well; Mr. Gupta argues that the’ word "Mutwalli" means the 
' Mutwalli for the: time being, and according to him this ‘clause 
would indicate that each Mutivalli was to be a fresh stock of 
descent. We do not think we can accépt this contention as sound, 
nor do we feel inclined to agree with the appellant that the word 
includes the Wakif also. Claüse (d) really comes as a corollary 
- to clause (b). In clauss (b) certain qualifications are laid on, and 
any one amongst the descendents of. Madassar who. has these 
qualifications would be eligible for appointment as Mutwalli, 
Clause (d) provides how appointment is to be máde, when more 
than one person having the requisite qualifications are available. 
We thidk ‘therefore’ that the expression ‘Mutwalli’ in clause (d) 
refers to Madassar, who alone was'declared to` be a 'Mutwalli by 
the Wakif, The last portion of clause (e)- introduces another 
obscure provision in the document. Obviously it “contemplates a 


state of things when there would be ‘no descendants either male or 


female-either of the settlor or of "Madassar also, In’ stich contins 
gency the’ Kazi is tó make the-appointment, but the appointment 
has got to be made from among the:blood relations and kinsmen of 
:the Wakif probably, meaning thereby his collateral and distant 
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o Es. ; viadeed's it i. conceded by. Mr, Gupta that it would, be yery.. difi- 

71948. . . ett to” ‘reconcile this provision. with that contained: in clause (c). - 
; Munshi Mahammad Clause (à) alsó ‘speaks of blood; "relations and expressly: forbid 
Ho ;Kshaqne; interference" by a Judge: in ihe. matter of f appointment c „of a Mutwalli: 


- Kasi Mabammad * when blood relai ’ nsare in: .éxistence. , We may have: to. advert . 
ib: Anma - to this- ‘portion of" clause - (ey. later ‘on, The most important - 
Mukherjea, J, ` question which we have to consider is whether the ‘appellant is. right. ` 
GE ES in his cóntention tliat- the daughter $ ‘descendants of Madassar are 
^. excluded from: the line of devolution” of, Matwalliship as laid dqwn 
í mi. e CE ám "clause (a), mentioned above. To decide this point it: would, „be 

un : . “necessary first of all to ascertain what ist the exact meaning ` of, the 
ktm ua g B _word Ferzind’ as, used in the clauses We have, to. consider, then” 
“how far: nhe “original meaning of. the w rd is extended hy reason. “of - 
.the expression ba far sorid or ihe- addition;. cf, words. like figslan . : 
` baad naslin and bat. an ‘baad bah in- ‘Farzand’ is a j ersan word - 
of which the. Arabian . synonym, is "Awlad" “(Baile T 54074): i 
-Ín Wilson’ s Glossary. (vide Wilson: 157) the, meaning of ‘Farzad LU 
is ‘said’ to be ,oflsprir g “progenyh, a "son .or: daughter, el il ild.. Or > 
: children ; ; in legal lai guage., ihe.. word “Farzand” means. lineal | : 
descendants in the male line;;. femaies and their posterity are 
f “excluded except the, putoms; ówn dat ghier. According), to. the 
3 rules ' ‘of interpretation -laid down by the Mahomedan Jorists, ; af, a 
man creates a Wakf sim ply for his .‘Walad’ or children, then. the J 
children of his loins both male and fe male: would take. the produce. 
NE at tbere: is no. child of ‘his loins, — but there is x child of: bis. son 
: the ;produce is to. go: to, the son’ S- child, but. ihe child’ of a daughter i 
Ys ds not included according to the approved. doctrine (Fatwa Alamgiri 
Í . Vol. ‘Ii P. 414, Ameer, Alt, ‘Vol. IP. 354). ‘The reason is that’ 
*'Walad': means a man 's ‘own, children: but not ' daughters. children - M 
88 they belong toa different family, (mde Radd-ul Muktor_ Vol. III . 
- P. 612): There is-à difference of opinion 'among: Mohomedan 
_Jurists regarding exclusion of daughter's 8 children when more, than- 
one gene ration - is- ‘mentioned (vide Ameer. Ali - “Vol. I Py 355). 
^ According to the view expressed i in Fatwa Alamgiri, however, when 
the appropriation , is for. the, .benefit of the-children ànd. ‘the. 
~ children’s children, the. children of © daughters. are not included. 
In the Khazanut-pol- Móoftieen itis said "If a -man .appropriite ` 
^. an estate to be: enj. yed by his descendants in, perpetuity, so.long.as `` 
. _the race continues, a and he leaves. children and. .children;of: ‘his, male: 
2 “children, it-will be divided among them- equally, and; po- preference 
^ will be abown to. the males vover the. females. - But the., children; of 
females -BTO - not seckoned, BILOBE 4. ihe, lineal descendents according 


ie 5 i 
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to the approved doctrine, because the descendants of a man's 
daughters. are not the lineal descendants of that man, lineage 
being derived from the father and not from the mother” (quoted . 
in Misnaughten’s “Principles and Precedents of Mahomedan Law,” 
P. 332). : 


In Macnaughten's * Principles and Precedent of Mahomedan 
Law," a case 1s discussed where the grant of the office of Mutwalli 
was “nade to one Md. Rufeeq and declared heritable by his 
Furzundam or off.pri ig. „It was held the grandson was the grand- 
80n in the male line and the grandson tn the female line cannot 
be enumerated among the ‘Furzundam’ or offspring. lineal descen- 
dants; because when these terms are applied relating to a person, 
théy meaa only those who are the lineal descendints of that 
person or his descendants in the male line how low so’ ever but 
a grandson i in the female line takes his descent from his own father 
and not froin Md. , Ruteeq (Vide Macnaughten page 322). In 
Hya-on-nisa v. Mofuk tirol Islam (2, it was definitely held that 
the Arabic Plural 'Aulad' anJ its Persian equivalent ‘Farzindum’ 
are u iderstood to taclude both sons and daughters and all descen- 
dants in the male line but not descendant in the female line. 
Sze in thts connecuoa l'yabji sec:ioa 5:1 (I. A.) Bailee Vol. I 
P. 508 Para. 2, 577.  l'uere is also decided authority which holds 
that woen the word ‘Aulad’ is Tepeated and the expression used is 
'auladdar .aulad even then the daughter's descendants are not 
included [42404 Ganne K isam v. Hessen Miya (2). It can safely 
be hell therefore that the prepoadera ice of autnorities is clearly 
in favour of the view that the expressioa 'firziad! or ‘aulad’ would 
noc ordinarily include the descendants of female children, though 
the daughters themselves would be included in it. The law 
on this point is thus summed up in R. Wilson's Digest of 
Anglo Manomadan Liw. "Iaough the daujnters themselves 
are 1ücluded under such general terms as 'child' _or ‘children’ 
tbeic children aud remoter descendants are not admitted to 
shate with descendants in the male line unless some special term 
clearly indicaung such an intenuon 18 employed" (Article 326). 
Tne correctness of this statement of law, has not been disputed by 
Mr, Gupta. We, wil have to consider therefore whether there 
are any special t terms here which would take the case out of the 


(1) (1805) 1 S. D. A. 106. l 
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rere Ae 


‘Aulad’. | ‘is. a. word, .of, the Tue ‘and most neal sigalfcation, 
and includes the descendants^of male-as. well as. of: females. -- un 
` Similakly the words -*Nasl and 'Zariat would. refer to-all. descen-.. 
Du male or female, near or remote [Tyabji section. gry: (s)- 
P. 639; Bailee Vol. I P. du (Para.. n dn Shekh, Karimotin y. 
merit 4n the nime of two' persons and théir: ‘aulad va alifed"' foi ` . 
the: imainténance ofa Darga: The plaintiff who wasa grandson _ of. 


|a -daughtér of one: of ‘the "male descendants brought the suit for. 


recovery ofa certain share in^ the: inam. It was "held ` that "es 


, expression : “alifed” was wide enough to inclide. the descendant, of a ' 


daughter and tlie! plaintiff was” entitled to éücceed.- Sargent, C. Te 
im course of his- judgment observed as follows :- —"Had the intention 


ing through- males it'is difficult to suppose that the general expres-. 


- sion "'&ülad va alifed* would ' have "been. ,uséd | ànd ` not ‘aulal ' ‘dar. 


aulad’ which: admittedly would exclude: theni ` , ir the Gage ' before” | 


"us we-have-neither the word ‘alifed’ not ‘any expression like’ Nasl ` 


or "Zariht, : ~Mr.- Gupta: lays stress On’ the word Ba farsand, and 
also on: thie expression tħaslin bad, náslin"and; ‘batnan bad batnin,” . 
coming’ after’ ‘farzandam’, SORT en 5, : 

“Fe preposition ‘ba? means ‘to” with” or ‘in’ (vide ` "Richardson! s. 
"Persian Arabic "and English Dictionary", P. 224) Ba Farsandan | 


litérally inearis ‘with’ ‘children’ and whén these words are added: to^ 


ir: , a grant, and occuwafter the hame of thé grantee they are construed 


“th 


i 


' if'aniestate is granted, to PA: 'with 'childrei? 
and- the children’ acquire: "no interest by thé grant (Bailee IP. $8o- | 


torbe words: -of limitation, and indicate thát the grantee: gets anc 
absolute ‘or heritable-estate and‘ not à mere estaté for life. 
A gets ‘an absolute estate. 


8i-and. Edition). ` This proposition, howéver does not really assist - 
Mr: "Gupta's client. ‘Ta the first. placa there is ‘no transfer t. 


‘secular ‘interest i in ‘any property in, the présent “case, "but. mete 


creation of a religioüs ` "office And nó "question, ‘of absolute or herit- 
able right ürises with régard 16 the office of ‘a “Matwalli. under ^ 
Màhoiédaf ‘Law. But what is more important is. ‘tbat ihe grant ‘iss 


not mads, here to a particular person and “his ‘children. ‘All “that - ste 


the deéd: ‘provides’ ds that Maiwalliship wculd devolve ‘upon ‘the 
children of the "son ie é. Madassar). "Ba? is here ‘used in ihe sense ` 
of ‘to? or ‘upon’: and that is ‘exactly how it has been translated by 
the defendants’ translator. i E an ue 


K 


(1) Q888) I. L, Reto Bom, 119- Para o PUE YU. 


‘Thus, a 
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The expressions ‘nas/um baad naslin’ and ‘atnan baad batnin’ 
both of which occur in the Wakfnama, are really terms of art 
which.subject to surrounding circumstances-and context, ordinarily 
confer absolute interests [Tyabji~Mahomedan Law, 8, 511 5(A)]. 
Whenever a.grant is made to a person with these words added to it, 
it may be:presumed that the grantee takes an absolute or heritable 
estate. But, as said above, there is vital difference between the 
grant of a secular estate and'the creation of a religious office, and 
no question of an absolute or heritable right possibly arise in 
regard to the office of the Mutwalli. of Wakf, Mr. Gupta lays 
considerable stress upon a decision of the Madras High Court 
which is to be: found reported in Mahomed Ghouse v. Sayabsrun (1). 
We think. that the learned. Judges rightly pointed out in that case 
that although in deeds relating to private property the words 
‘Naslan baad-naslin’ &c. would be construed as words of limitation 
and would confer an absolute estate in the grantec, the same con- 
Sequences would not follow when the document lays down the line 
of ‘devolution for a religious office. But we cannot agree- with the 
learned Judges that. these words literally construed would lead to 
the result.that persons claiming through. females would also be 
included; Of the:three.decision referred toin the Judgment, two 
really lay down the opposite view whereas in the decision’ of the 
Allahabad High Court upon which the- learned Judges purported 
to'rely; this question: was: neither raised: not ‘decided. We think 
that the proper. significance of the expressions ‘naslan baad naslin' 
and ‘batnan baad batnin’ is what was. indicated by the Judicial 
Committee in .the recent pronouncement in Saadat Kemel v, 
Attorney: General (2). The. case came from Palestine and arose 
out.of.al suit to. recover. property of-a. Wakf for. the benefit of all 
interested. ,The question for. consideration was one-of limitation 
which:was.to be<decided under Article 1651 of the Ottoman Givil 
. Code:; but.in the’ course of the judgment. Sir George Rankin 
` discussed: the meaning,of the expression “generation: after: genera- 
tion”: when: itis.used:in: deeds creating wakf- The real object, bis 
Lordships pointed out, of introducing these.expresgions-in deeds- of 
Wakf is-to.prevent nearer and: more remote- descendants from 
being treated alike, As‘has been stated in the Fatwa Alamgiri 
(Cr. r1 P.-474)' 'and if he should say "upon my child and child 
of my child,‘and child of the child‘of my 'child" - mentioning three 


(1) A. L R. (1935) Mad, 638; 
(aL [1939] A. C.. £08. 
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generatlons, | the produce iş, to be expended . upon. his. children: for 
ever, 60 long as there.are any descendants and.is not.to: be ap lied: 
to the poor....;....«the nearer and-more remote being: alike unless’ 
the. appropriator : gays in. making the wakf.‘the nearer. is. nearer’ or’ 
say ‘on my child then after that.on the child’ of my child" .or- say” 
‘generation. after ` generation’ when a E must be made with ` 
whom the appropriator^has begun’. i E 
, We think that'this-principle applies in its entirely t to otis facts of _ 
.The Wakif.has laid down: that: the descendants of * 


Madassar, would hóld the office of the Matawalli. ; Taking liierally : 


dn 


tbe. expression ‘children’ or descendants would: mean all descendants. ^ 


nearer „and .more remote. -The words ‘generation after generation’ 
haye. -made,it clear that the earlier: generation: would : exclude thet 
more remote-and unless the earlier generation is “exhatisted no ! 
Mutwalli is to be appointed from the succeeding. generation.’ This 


.we;think is the true meaning of the expression used in the docu- 1 


ment. There is no indication anywhere. that the Wakif intended ' 
that, the- children: of! . Madssáar, would., include his: daughter's." X 
children as well. “We cannot say that the. point - is :altogetuer-free `“ 
from doubt and our,diffizulty 1s enhanced.by the fact.that neither’. 
ourselves nor. thé learned lawyers appearing before. usaré acquaint 
ed. with.the, Persian: language, in which the-docu metit is writt&n. 45053 
“r 1n these circumstances the safest thing for us to: do.is.to précsed. ^ 
on the- augnori y- of decided cises-;as. far as possible and noi:to è 
base our decision purely on tie dicuonaéy. meantig of .the^ words ': 
used., - Our conclusion, 13; tuat the appellant is right in his.contene - 
tion tbat the wordszchildren of my ssn’, as used in. clause (a) as.' 
menuoned ,abova; do not include the ‘daug bters children of 
Madashar ` Fatuma. Bii therefore was righily: app»tnted. a Mutwilli; 7 
and no question OoL-lnniatton anses 10, Ursi Case; , ‘Ene dele ndante 
must,be held to be outside: tae. line of- Maulassars children upon: 
whom , ths. office of -Matwallr i$. to. devolve under the tetms of, 
Wak. ama, 'Ene.quesuon nowt» waether thé: plaintiff: 1s ebuiled;* 
to ar declaration: ot’: his, title as Muwwall of the /Wakf.estaten The ~ 
learned-Adyvocate forthe appellant, reites , ujon,’ Cliise: (c) of- the. 
document, and, syme_ portions of thy otner. clauses, a3-Welb‘and his, ' 
contenon | is thaton failure ot, Madassac' 3 line-the office would go. 
to tne. senior most- male descendant of the Wakil, himself. . aA; £wil. ; 


1 


ee te 


rigats are "éacablishod on qm contents of the ‘doeamaat iis- at others . 


wise it would be a question of appoiaung a:;Mü:wallt. watch cam 
be done by the principal Civil Court of the District. ad Kagit Ia" 


Vor: 83] chs Bion cour) o ` d kd 


~ view of. the construction which we skave placed. on ‘the document Cmn. 
it.-must. be held ihat the line- of Madassar’s descendants ig extinct. 1948. 
The question now is wh: ther in'such a: c^ntirgéndy ' the document Munshi Mahammad 
itself provides 4 role u-der which! -Mutwalliship would devolve Bo ae 


.. upon a'par icuhr perron, Obvioutly. clause (c) upon which the Kazi Mahammad 
learned, Advacate: for. the-anpellant primarily relies is by itself of ; uu. 
NO assistance to him.: ‘That clause lays“down: in &nrirely- negative Mukherjea, Y. 
manner that. so- ‘lon .as the descen?ants and-blood-relations of ix 
the. Wak:f either.. male or femrle ,Wou!d, remain.'the Judge (or 
authorities in power) weuld not be cr mpetent: 10 ‘interfere by 
emakirg any Chargesorsub-titution, . The meaning tf’ this clause 
vas, said nlreddy^is not:quite: clear’ The ‘intention thereunder 
s presumably was that when the specific -line of devolütiors of 'the 
! i cfi ^e, ofMutwilli:as,laid Cowm by him" would: be extinct, the 
: Mutwalli would Lave:to he aprointedfrom-amongst his descendants 
and „blood: srelatiors. ‘either male or female, ‘The J: dze’or autho- 
_ tities in-power would not be ertitled to “bring: in any Outsider -or 
„otherwise interfere with the acminisrration: of the endowment, 
; This intention has:also.been expressed i iff. the last part of clause (e) ; 
clause (c) however ‘does not lay down. -in- what way, or in what 
- -order the':appointment has. got ‘to be made fiom amongst the 
‘descendant’ or blcod relations of the founder, and whether pre- 
ference is to be given to agnatic relations or to age or nearness of 
relationship with the’ founder. Rules of appointment have been 
. laid down with rtegard'to the descendants of- Madassar, but not in 
respect : of the: ‘offspring’. ‘or blood felations- of. the"Wakif himself. 
' The learned Advocáte for the appellant wants us to ‘held’ that’ the 
expression “Faizandam” (son)-occuring in both clauses (a) and (b) 
mieans.'sóns' in the plural and includes thé othe? sons of the Wakif 
besides. Madassar. This contention wë are unable to accept, and 
“as said already,.:the word ‘son’ used in' both’ thé clauses ` refers to 
ı Madassar and Madassar alone. We have also held that the” word 
‘Mutwall? -as used in -clause (d) rélates to-Madassar and does not 
referto the Wakif: who might have acted ‘as: Mutwalli so long as 
‘he was’ alive; “This being the position the plaintiff í cannot invoke 
the provisions of clauses (a), (b) ard (d) in his favour'ánd clause (c) 
.by itself does not enable the Court to assign A definite place to 
`- the plaintiff amongst the descendants and relations of-the founder 
lor ‘the’ purpose of being appointed a Mutwalli to the Wakf estate, 
In these circumstances our conclusion is that with the extinction of 
the line of Madassar; the specific rules.laid down by the founder 
. for devolution of the office òf the M Mutwelli have also come to an 
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-end; and. it is: now for .the principal Civil Court of the District 
- to: make an appointment having in view the wishes of the: founder i 
and the general principles-of Mahomedan Law., ES i 


- {. The present suit brought by the plairitiff for declaration ‘of title . 


: as .Mutwalli on the basis-of the Wakfnama cannot. succeed and‘ ‘on 


Pas : that ground and that. ground alone this appeal would: also fail. ' 


- . dt. would-be ‘open to the plaintiff, the defendant'or any other - 
jrrelations of the Wakif to make a. proper application to the- District. ` 

x Judge a8 Kazi for appointing: a Mutwalli of the Waki e estate under " 
. the Mahomedan. Law. ` a 
=- Having: regard to the oaii nature ' of^ the aaen , 
- involved in the construction of the document and the" decision: of 


the main’ question in- favour- of . the- plaintiff we direct that both | . 


. the plaintift and. the defendant would be' entitled 7to thé^cósts of. 
„the suit, and the appeal out of. the Wakf estate. -'-As the plaintiff 
was allowed. to file the suit and appeal as & pauper, "the Govérnment 
would be entitled to-the tourt fees, which we: direct shall also. come 
out of the Wakf. estate. We desire .to point ouf, that the court- 
. fees payable. for this suit” have not been calculated by the Court 
below . on, proper basis. - It.is- true that the suit being one: for. 
. possession -ad valorem, court-fees would have.to be paid but the - 
_ ad valorem court-fees should. not be paid.on- the market value “of 
-the Wakf properties. The plaintiff . was undoubtedly suing às . 
.Mutwalli and he wanted .to recover posséssion of properties, 
- admitted: *by the defendant to bé Wakf properties, solely in that 
capacity: The: :Matwalli is not the owner: and he can be called 
"upon to. value his. suit in ‘accordance with his'estimate of what 
_ the, value of rights as Mutwalli of the properties would amount -to. 
--The Court.can certainly check this estimate and decide for itself ~ 
. on proper materials as to. what the valuation: should: be. The 
. court-fee for the suit as well-as for the appeal would be.detérmined | 
on the, basis indicated aboye and the court-fees thus: determined 
would-be paid to the: Government out of the Wakf estate... "7 
"The appeal is: dismissed, -and the case would go back to 
- the „trial Court for. determination o£ the court-fees ‘payable to 


- Government. > Du ME E M LM gk 
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Before Mr, Justice P. B, ` Chakravartti- and My, Justice 
E T.-H. Ellis. Mur 
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 Construction—Kabuliyai—Piea of defect ‘of party, sa P allowed— Holders 
of paint tenure of lands. in Tausi No. 1681 were entitled to settlement 
of alluvial lands without payment of additional rent—Superi tor: landlord 
took settlement of the same. as owner Af some other tausi from Govern- 
ment and demanded additional rent on settlement thereof to patnidar— 
Patnidar; if liable’ to pay additional reni—Ciis “payable by the Zemin- 
- dar" to be paid by the patnidar, if includes cess of lands not comprised 
<in “patni—Property’ not within the plain meaning of the deed, if can be 
said to be within it inasmuch as it is within the "schedule—Conduc? of 
the parties, connotation af—Overpayment of a large sum as cess on 
behalf of landlord, ifa payment made to the, landlord or if in the nature 
of an antecedent debi—Court Fees Act wit of 1870), Schedule I 
Article I—Factors to bs considered i in awarding | gosts. - 


= The plea of defect of party that a brother of the, ‘plaintiffs Nos. 5 and 6 


bavlog a Euro andas such a’ ienesa party was not impleaded was 
^07 got s y s AS iy: LS eT je ag du 


rightly overruled as the share of the said brother who was an insolvent, was 
sold by. the Official Assignee to the predecessor-in-interest. of co-plaintiff 
- No. 14 whose share as recorded in the D Register conprada his owm share 
` together with that of the insolvent, '- wots " . n 


Where by clause (5) of Kabuliyat Exhibit 3 the i difendixt the holders 

of patni tenure of lands in Tauzi No. 1681 ‘were entitled on payment of 
- additional government revenue-but without payment of additional rent to the 

landlords to.take settlement of accretions by alluvion and the plaintiffs took 
settlement thereof from the Government as owners of some other tauzis and 
-not as owner of'Tauzi No; rest and charged the defendants with additional 
rent: -> Loc ` 2 

Held, that Its was quite impossible to say that any seitlécent was taken 
of the deara mehal; ;Ramnagar by all the plaintiffs in their capacity as owners 
of Tavsi No. 1681 and the defendants were liable to Pay the adaitional 
rent, A : . n 3 i ; 

ie: a eF Gab recited that the patnidar’ is to pay the cesses 
“payable by the Zemindar" i. e., cesses of lands not included.i in-the putni 
even but the patnidar paid the same for several Jardi under protest : 


*Appeal from Original — No.- 171 of .1941 againat the desde of 
B. B. Bhaduri; Esq., Subordinate Judge, rst dd of. A -Bakargunj, 
dated the 17th day of ad 1941. E 3j 
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account of the-lands of the patai” 
It is to be remembered that. atthe dats there had beën -ño valuation of 
the patni itself, which came to-be made much later in or, about the years 1931. 
Consequently, if any. reference had to-be made at that date to the amount of 
the cess payable, it would be madè only by mentioning the cess payable on 


ED: - 


If a certain Wioperty is not within ihe siad dcs of a deed, the scope 


.Of the deed cannot be enlarged by: reference to d schedule. ^ -. 


Ex parte gardins . In re: ‘Me Matin (1) aiid ` ` Horne | S pedal j 


` feférréd to. 


The cess for ‘the! lands "not! included within the “patni ‘Is "outside the 
language: of both clauses. 1 and a of Exhibit 3 end sexe the schedule 
cannot operate to “include such cess. E : " 


It is legitimate to refer to the conduct of ihe parties in: —— to. explain 


Í and elücidate a contract open to different.meanings. ^ . - 1 bin 


"Ma Thaung v. Ma Than-(3) followed: >. pon uu ag 
Bat suoh conduct consists ndt merély in the-payment of the full cess but _ 


1 also” in protests Soooripanying Such’ pdynient and the assurance given by the 


plaintiffs that due adjustmerita would be made. pes ‘ 


`- The deferidanits therefore are not liabla to pay’ the full-cess for ‘all the 
lands of the tauzi but are only liable to pay the cess due on tHe lands of, 
the patni, In 3o far as they paid the full cess, they must “be ela to Lave 
made payments,in excess of their true liability. _ 2 2 


Although it is patent that there was overpayraerit of a: large sum, the” 
defendants are>not entitled to the reliéf which - they. claimed in this. suit, 
It was not a payment, truly so called,-because nó: payment was made ` 
towards rent or cess for the period in „suit and it was an antecedent 


debt. ' ua Be Rh. vs ue F A T 
' Whatever doubt-there might have existed at one time in this espect, ` 


“none can éxist now in view. of the amendment of Article-1 Schedulê 1 of 


l -Plaintiffs by the trial Court should be substantially reduced. - 


ilie Court Fees Act. No credit can therefore be given -to the. defendants’, in 
this suit for the- “overpayment made by them nor can it be held that the cess 
for the period in suit was not in arrear. - ES 
3g. y. Guise v. Anantha Ram Rathi (4) approved, 
Where | a principal witness of the defendants was, crdss“exarbined at "great 
length before the Commissioner and same question 3 was repeated successively 


by the different plaintiffs so much so that the deposition required six days 
td -be read over, the ends of justice require that the costs allowed to the 


(1) (1874773) io Ch. A; gaa. 
(2) (1902) A. C. 454,- NN BENS vou. rede 

(3) (19989) E. R: SLA. 1. es a ECC E 
(4) (903) 10 C. W. N. 199. - EE uh a ERD 


Vor. 83.] “ties cost, 

Appeal by the Defendants Nos. 1 and 2. 

Suit for recovery of arrears of rent and cess. 

Messrs. Chandra Sekhar Sen, Apurba Charan Mukherjee and 
Jyotish Chandra Pal for the Appellants. 

Messrs. Birendra Kumar De, Khitindra Kumar Mitter and 
Sudhindra Kumar Mitter for the Respondents. 

C. A. V. 


` The following judgments were delivered : 

Chakravartti, J. :—This appeal is on behalf of the defen- 
dants Nos. x and. 2 and arises out of a suit brought originally by 
eight plaintiffs for recovery of Rs. 87853/9/6 pies as arrears of rent 
and cess, inclusive of interest, due in their share for the years 
1342 l0 1344 B.S, on account of a Patni tenure held by the 


defendants. Subsequently, seven more co-sharer landlords came . 


to be co-plaintiffs, claiming further sums in accordance with their 
shares. The suit has been decreed only as respects the claim for 
rent, the cess claimed having been paid off by the defendants 
during the pendency of the suit in satisfaction of certain certificates 
issued against the plaintiffs Zemindars. The liability of the 
defendants to pay the cess claimed has, however, been found. 

The one other respect in which the claim of the plaintiffs has not 
been decreed in full is that instead of 1234 per cent. per annum 
interest has been allowed at 634 per cent. only. 

' The case laid in the plaint was simple. It was that the principal 
defendants held a Patni tenure constituted of the lands described 
in the schedule to the plaint and appertaining to Touzi No. 1681 
of the- Backerganj Collectorate under a Kabuliat executed on the 
gth Baisakh, 1315 B. S., corresponding to the 22nd April, 1908. 
It was further alleged that according to the stipulations contained 
in the Kabuliat the Patnidars were liable to pay an annual rent of 
Rs. 5ooor-rr-3 pies as also all cesses payable by the Zemindars, 
whether then existing or imposed in future. Out of the Patni 
rent a sum of-Rs. 13101-11 3 pies was to be paid into the Collec- 
torate on behalf of the plaintiffs, and the amount of cess also was 
to be paid in a similar’ manner. The balance was payable in a 
number of instalments to the plaintiffs themselves as their munafa. 
It was complained that the defendants had failed to pay the cess 
and the munafa for the years in suit. The schedule-to the plaint, 
after referring to certain kismats as appertaining to Touzi No. 1681, 
goes on to mention, “all rights, Me interests in the entire 16 
annas of the said taluk.” ^ 
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Of the various defences taken in the suit, only three were urged 
in this appeal and accordingly it is not necessary to mention the 
rest, Those three defences were that the suit was bad for defect of 
parties; that the defendants’ were entitled to abatement to the 
extent of the additional rent they were being compelled to pay on 
account of certain accreted lands; and that no arrears of cess 
for the period in suit were due. It was alleged that during previous 
years the defendants had overpaid an amount of Rs. 10823-6-10 
pies as cess and this sum, together with interest, was said to 
amount to Rs. 33,106-4-6 for which the defendants claimed 
credit. - . l : 

The trial Court rejected all the defences. It held that the 
plea of defect of party was not open to the defendants 5 that they 
were not entitled to abatement of rent ; and that there had been no 
over payment of cess. 

` The first two grounds may be disposed of shortly. 

The plea of defect of party was to the eftect that one Bijoy, 
a brother of plaintiffs Nos. 5 and 6, who held a r[goth share in 
the Zemindary was a necessary party and had not been impleaded. 
It is not necessary to set out .the details as to how Bijoy, who is 
an undischarged insolvent was said to hold a r/goth share, but 
assuming that he had that share, the plea of defect of party is, 
in our opinion, completely met by the reasons given by the 
learned Judge. He has pointed out that the suit was brought 
by the 16 annas proprietors of Touzt No. 168: recorded in the 
D Register avd that accordingly, under section 60 of the Bengal 
Tenancy Act the defendants were not entitled to plead in defence 
that the rent or any part of it was dueto any third party. The 
learned Judge has pointed out further that the share of Bijoy 
was sold by the Official Assignee to a predecessor-in-interest of 
co-plaintiff No. 14 and. the share of that co-plaintiffas recorded 
in the D Register was 1/15th, which was the total of 1/18th, that 
is, the share which Bijoy had at the date of his insolvency and 


. 1/goth, that is, the share which he is said to have acquired sub- 


sequently. Itappears further from Ex. C and Ex. E, which are 
rent recaipts produced by the defendants themselves, that they 
paid rent to the co-plaintiff No. r4 for a 1/15th share of the 
Zemindary. Having regard to these facts, we are of opinion that 


` the plea of defect of pirty was rightly ovarruled by the trial 


Judge. E 
The claim of abatement of rent is based on clause (5) of the 
Kabuliat, Ex. 3, which, broadly s penkig, is to the effect that 


VoL 83] Ar High COURT, ` 


in case of accretions by.alluvion,-the defendants. would- be entitled 
to take settlement of the same from Government'in the name 


of the plaintiffs and that the plaintiffs „would be bound to execute 
the necessary Kabuliat in favour of “the Government. . In case 


the plaintiffs failed to execute such  Kabuliat, the defendants ` 


would be entitled'to execute the Kabuliat- themselves’ and take 
a settlement in their own names. It was alleged that accretions 


did appear and.they were formed into four. mahals after the 


institution of deara proceedirigs sometime after 1931. s 

/ But with respect to three of the Mahals, the plaintiffs did not 
take any settlement, though requested to do so, and the result 
was that the defendants were being compelled to pay additional 
rent either to the Government or to third psrties. It should be 


mentioned here that, the Kabuliat further provides that the - 
defendants would bs entitled to hold the accreted lands only : 


on payment of the revenue payable to the Government but with- 
out payment of any additional rent. With respect to'the fourth 
mahal, it; was alleged that the plaintifs had in fact taken settle- 
ment of this mahal through the Manager, Court of Wards, but 
they were charging the defendants -with ‘additional rent against 
the provisions contained in the Kabuliat. Since: they were thus 
deprived of the privilege of holding the accreted lands without 
payment of'additional rent, they claimed deductiom tu the extent 
of the rents which they were being compelled to pay. e 

This plea was not urged before .us with regard to the first 
three mahals. In view of the provision contained in the Kabuliat 
that if.the- plaintiffs, failed to take settlement, the defendants 
might themselves do-so, the argument was solely confined to the 
fourth mahal- and, as already stated; ‘it was that the plaintiffs had 
in fact taken a settlement—' adroitly’ —as ' it-- was said, through. the 
Manager of thé Court of Wards and were yet charging the defen- 
dants with -additional rent. In ‘our opinion ‘this plea is not 
warranted by. the facts. It is admitted in. paragraph 47. of the 
written Statement that Touzi No. 1631 is not-under the Court of 
Wards and if the manager of the-Court'of Wards took.‘settlem ent 
of the deara mahal as manager of some other Touzi; owned by 
the Plaintiffs, such settlement, was not taken on behalf of the 
‘plaintiffs in their capacity as owners of Touzi No. 1681-D.W -16, 


~ a Naib of.the. defendants, himself made the following statement 


in his cross-examination : - “The Court’ of Wards- is not -the pro- 
prietor of Touzi No. 1681.- They as proprietor of other Touzis 
took settlement -of the resumed deara land of. Ramnagar.”- See 
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page.283, part r- of, the papar: book. Besides, ' it appears from 


Ex. M, the only document relating ‘to this settlement which has 


_been printed in the: paper book, that the settlement was taken 
by the Manager of the Court of wards ‘Gn- behalf not of all the 


plaintiffs but only of the Roys. ‘In that state of -facts it was quite 
. impossible to say: that: any settlement was taken’ of the deara’ 
mahal Ramnagar by all the plaintiffs ' in their capacity of owners 
of Touzi No. 1681. "This plea of the defendants must also: -accord- 


- ingly fail. Ex Seg o CE. ae 22 JA M 


The: ‘al controversy, between the ‘parties centred round the, 


-~ amount ' ‘of cess, payable by the, defendants and the issue framed 


with. regard to that matter was,in the following terms: "3. Have. 
the defendants Nos, 1 and à paid any excess amount of cess.and 
are they : entitled to credit such amount, to arrears- of, rent due ? 
Is the cess for the period i in suit in arrears 2” l The- learned Sub- 
ordinate Judge answered the first part. of this i issue in the negative 
and necessarily. held that no question relating to the. second and 


. third parts arose. 


In order to’ appreciate ilie contention of the pues the history 
of the patni tenure requires to-be set out in some detail. It 
appears that one Chandra Kumar-Mukherji, a predecessor of the 
defendants, was owner of four touzis, namely Touzi Nos. 1681, 
5042, 5048 and 6198, which he sold to the predecessors of the 
plaintiffs on the first Baisakh. 1303 B. S: corresponding to -the ' 
12th April, 1896. On the goth Baisakh- following, correspoad- 


ing to the 11th of. May, 1896,. the plaintiffs’ predecessors” granted. 
~ to certain predecessors of the-defendants in the benami of’ three 


persons a patni settlement ofthe lands: of the-four Touzis, except 
those of a 4 as share of. an.osat taluk appertaining to~ Touzi Noy. 
1681. ‘The:potta by which this settlement was granted. is Ex. A 
in the case. On the: same day,- the same lessors granted. 4 
mauraslii . mokarari. settlement: of the -osat -taluk excepted from | 
the. patni settlement-as also of the lands- of Touzi No.*1465 'to 
the same lessees, but-iri the -benami of'a fourth person. The 
potta by. which this settlement was granted is Ex.Q and the 
translation of its first ‘clause as given- in the paper-book; - in-so — 
far as it suggests. that some other ‘properly appertaining to Touzi 
No. 1681. was also the: subject-matter of this lease is incorrect 
and was admitted tobe so. . Bóth the documents -provide "that 
over and above the stipulated rent proper, the lessees - would have 
to pay &llthe cesses payable by the Zemindars,- whether already 
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imposed or in future. We may, for the time being, pass over 
the exact terms in which this stipulation was expressed, 

Resuming the history of the mahal, ıt would appear that there 
Was a partition suit between the patnidars in which a Receiver 
was appointed and that Receiver mortgaged both the patni and 
the maurashi mokarari. -In execution of a decree obtained upon 
that mortgage, both the properties were sold and the patni was 
purchased by one Parbati, father of defendants Nos.-1 and a in 
the benami of one R. N. Mitterand the maurashi mokarari was 
purchased bya lady named Katyani. It was suggested in the 
Court below that this Katyani-was alto a benamidar for Parbati, 
but before us the learned Advocate for the plaintiffs abandoned 
this suggestion on a reference. made to his clients in our 
presence, 

.Ex. Q. continued to govern the relationship between Katyani 
and-the plaintiffs with regard to the maurashi mokarari settlement, 
but so far as the paini was concerned, a change occurred. In 
caurse of time Parbati threw off the cloak of benami, paid off 
the mortgage by which the money for making the purchase had 
been procured and came to be both the ostensible and the real 
owner of the Patni. 

It will be recalled that the patni comprised. lands of four 
touzis and as inconvenience was being felt as to the due observance 
and enforcement of the terms of the patni comprising the lands 
of four touzis, it was agreed belween the parties to have four 
separate settlements, This appeal is concerned only with the 
fresh settlement of Touzi No. 1¢8r. It was granted on the gth 
Baisakh, 1315, corresponding to the 22nd April, 1908, and the 
kabuliat executed by the predecessors of the defendants is Ex. 3: 
The corresponding potta was not produced at the trial, buta 
certified copy was produced before us and it is sufficient to say 
ihat it expressed in identical language. The four annas share of 
the osat ‘taluk,. excepted fiom the original settlement, was again 
excepted at this settlement, as appears from clause 14 of the potta 
and the kabuliat. ; 

The contention of the plaintiffs is that although the osat taluk 
was excluded from the potta, still by the terms of the potta and 
the kabuliat the defendants are liable to pay all cesses payable 
by the zemindars in respect of all.the lands of Tauzi r68r. 
At the time of the settlement the amount payable as cess for the 
whole Touzi was Rs, 7778/4/9 pies, but on a subsequent revalua- 
tion it was reduced to Rs, 7178/4/o. The claim in the plaint is 
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land at the latter rate. The defendants on the other hand, con- 


. tend that they are liable to pay only the cess due on the lands 


of the Patni. It is not disputed that in fact:they have been 
paying the cess due cn all the lands of the Zemindary, but the 
contention is that such payment was made under protest and a 
sum of'Rs, 320/:1/t was overpaid every year. As already . stated, 
the dcfendants. asked for credit to be given to them for the sum 
of Rs. 33106/4/7 which represents the total amount over-paid 


: together with interest there on. 


Clause (:) of Ex. A which is the deed of' original - settlement, 


mentions the stipulated rent of Rs 50367/13/5/02 "Krants per 
annum, payable in certain instalments, but does not mention the 


‘cess. "The provision as regard cess is to be found in clause (a) 


which makes the lessees liable for. 

“all the Road cess, Public Works cesses and Dak (Post office) 
cesses etc. and whatever amounts have been fixed under the 
current law for payment by the Talukdars, Patnidars and: by 


.persons having interests inferior thereto or: whatever amounts 
- will be made payable owing to any enforcement of any law, i. e.,.. 


ense Which may be fixed in future for the lands and jamas 
over: sand above the rent fixed for the patni as well”. 

The cess is directed to be paid before seven days of the dats 
of piyment of the relevant kist into the collectorate. The sche- 
dule to the document sets eut. the instalments for the rent pioper, 


-but cont.ins no iastalments relating to the cess. In Ex. 3, how- 


ever, clause (1) besides mentioning the stipulated rent of 
Rs. 50001/t1/3, contains the following s: s 

“and the over and the above the same, the road cess and 
public works ces$ and dak cess which are in force at present 
and’ are paydble by the Zemindar and those which afler incre- 
ment will be fixed in future and all'other cesses or taxes payable 
by the Zemindars at present or which will in future be payable 
by them, all those amounts along with the said sum of Rs. 5000 1/ 
11/3 shall be regarded as patni Jama and be added thereto.” 

It is to be noticed that the general description of the cess thus 
made payable by the lessees is cess “payable by the Zemindar". 
The rent proper is directed to be paid in a number of instalments 
which are set out in a schedule which has not been printed. 
Clause (2) of the document -makes more particular reference’ to 
the liability for cess and, there, the cess.is described as cess... ...... 
"regarding the patni mahal” or again "for the patni mahal”, This 
sum is undertaken to be paid in four instalments which correspond 
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to four of. the instalments fixed for ihe rent: propér. “At ‘the ehd 
of the clause is to be found the following sentence :—’ d 
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` "At present Rs. 7118-1179 annually ' is ‘payable i in ‘the Collec- Dharendea 1 Krishna 


‘torate. towards TOR" and public " works ` cess of the said value l 


aéBp* s. € a crap 


1t is necessary’ at this stage to' make à brief "d to Ex. Q., 
‘thé deed .of: maürashi settlement, which’ includes the osat taluk 
excluded froin Ex. 3. Clause (1) of the’ document. mentions the 
stipulated: rent of ' Rs; "15313 and Contains à a further provision to 
"the following effecti: | t —— Ou I, GR 

“You aré'to pay to our ‘office seven days "before ' the’ kiat fixed 
by: the Collectorate in four equal kists ‘along with the said rent 
over and above the fixed mourashi rent such ‘amounts which are 
payable: by: ‘the owner as well” as by the “Maurashidar and other 
‘rightful under-right holders on account of road cess, public works 
cess, dak cess etc. and all other ainounts which are in force at 
present under the law or which under any law, may "be enforcéd 
‘in future" for the said maurashi ` . mà ali. e. any “cess or dak 
‘tax etc. that may be fixed for any lands’ and jamas caup: thë 
AMOUNE seseeseeeee.” j 
' Itis thus 'clear that if Ex. 13 "laid on the defendants the Hability 
“to pay cess düe' ‘on all the lands of Touzi No. 1681, the plaintiffs 
were getting. ‘So far as the lands of the osat taluk ¥ wére concerned, 
the ‘cess twice. over, that is to : say, once from the patnidars and 
again from’ the maurdsbidars. 

Mr. De; who appeared for the plaintifs, contended ihat | even 
if such was the position, the plaintiffs were entitled to claim 
the fuil'céss for the ‘whole tóuzi from thé defendants, ‘since they 

- were entitled to let out the lands i in ‘patni on any. terms they, liked. 
According ' to` him,’ the" expression "payable by. the Zemindar” 
in clausé. G) of Ex. 3 was decisive and indicated. that the defen- 
‘dants’ wére liable for whatever was payable | By. the Zemindars on 
account’ of cess. -His ‘further contention, was that at, most the 
‘document was “anbigüous- and it was legitimate ‘to. "refer to the 
conduct of the partiés in order to ascertain how they. had under- 
‘stood its ternis. A dr 

' He "next 'Téferred to the fact that the defendants had“ in fact 
been paying the full’ cess throughout and accordingly contended 
that the déed ` “must. be construed as “providing for payment of 
the whole. of the cess for the. Zemindary by, the defendants. 
. Mr. De also tried, to proye that the . plaintiffs’ recovered from. the 
Mauwrashidar only the cede ‘due on Touzi No. 1465 but no cess for 
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the lands of the osat taluk which. was. included in .the ‘maurashi 


[o3 
In our opinion, the, contention of the defendants is correct and 


settlement, |... , E NE i : xix 


what happened is perfectly clear. The first settlements .of.the 


patni and the maurashi were in favour of the same persons though 
in the names: of different benamidars. Although.the documents 
say that the cess wag,to.be paid in, the office -of the .grantors, in 
practice cess appears to have been -paid into the.Collectorate. 
Indeed, even in the present plaint, the plaintiffs. complained ..that 
the cess was not paid into the Collectorate (see, paragraphs 6 and 
9 of the plaint). So long as the patni and „the maurashi were 
owned by the same person and cess was to be, paid into the 
Collectorate, no, difficulty would arise even if the- two documents 
overlapped ‘for, the same. persop, after he had once paid.the cess 
for the whole taluk i in connection with the revenue for the patni, 
would, not again pay, a portion of that cess in. connection with the 
Tevenue for.the | portion represented by. the osat taluk. Difficulty 
however arose after .the máurashi had passed to a third party and 
it was only then that it became important to. look closely into the 
terms of the deed. PA age 
It i is not-necessary to refer. further to Exbibit A which,. “only 
füroishes the back ground. to Exhibit 3 the document really 
governing the _telationship ‘between the parties: . It is. true that 
clause | (1) of the latter document uses. the general expression 
"payable by the Zemindar", but that expression _ does not stand 
alone and is preceded bya reference to tho. “patni j jama”, 7 There 
is thus’ no, Teason to construe the expression “payable. by the 
Zemindar",. bi the expression does.not stand alone and is preceded 


- by a reference to the “patni jama”. There is, thus no reason to 
.coti&true _the expression “payable by the Zemindar" as meaning 


payable on account of the whole Zamindary , and the ~ expression 
‘can well bear the meaning “payable on account of the lands of 
the patai”. “Indeed, the matter is placed. beyond doubt, by the 
specific’ terms of ‘clause (2) which deal with cess alone. „Mr. De 
contended that clause (a) merely laid down the. place ‘and ‘the 
method of: payment and could not be taken to be the operative 
provision, so far as the liability to pay cess was concerned. ; We 
are unable to accept this contention. The opening, words of. 


Dv 


clause (2) make, it perfectly clear that what the clause is going to. do 


is to mention ‘what amounts .are to be paid by. the lessees” i in.. 


addition: to and along with the ascértained 'patni ent”. Having 
regard | to that language of „clause aa we are unable sto Tegard it 
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as. a mere. machinery’ provision. Nor does the reference to ‘the eee 
amount of Rs; 7778-4-9 at the end of the clause militate against 1947. 

the conterition we are adopting. It appears to us-to be nothing  Dharendra Krishna 
more than.a statement’ of the cess payable on thé whole tovzi, Mukherjee 


&'statementrofa.fact. It is to be.remembered that at’ the date of Banwarilal Roy. 
the deed: there ‘had been no valuation of the patni itself, which Chakravartti, h 
came to be made much later in or about the year 193t. Con- = 
sequently,. if any :referencé bad. to be. made: at that date to the 
amount of:the: cess payable, it could be made only: -by ' mentióning 
the cess payable on the touzi ‘itself. - That was -all-that- was 
done;; : - 5 c DIT C. x LEE 

' There remains, however the schedule‘ and. there the sum. of 
Rs. 7778-479. is certainly shown - as, payable: in four instalments, 
Mr. De pointed-out'that the instalments for cess’ ‘corresponded to 
those. instalments for the rent proper. which’ were payable as reves 
nue into tLe collectorate and he contended'that: it was quite- clear 
that the plaintiffs were providing for the payment óf'the- entire cess 
by the defendants in order to ensure that there might be-no default 
of any--kind with -régard to. the touzi,' either so: far'as rent was- 
concérned'or cess. This argumeriti$ only- speculative; om the 
other hand, the principle "is'well settled that if a certain própert y 
is‘not within the plain’ meaning of a déed, "the “scope” of the deed 
cannot be enlarged -by reference to à schedule.’ (See*the case of 
Ex parte Jardine In Ré: Mt Manus: (1)-and the’ case of ‘Horne’ 
& Anr-v. Blinder & Anr. (a). ^ > ae eo, Pe ae ee s 

_In our opinion; the cess for the lands not -includéd within the 
patni is outside the language of both clauses r and 2 of Exhibit 3 
and ‘accordingly’ the schedule annot operate io include such 
NM buste Get INI. QopEQU a Bl E veu Cu 

“Mri De coniended: that it was legitimate to refer to the conduct 
of the parties in’ order 16' explain’ and eluéidate a !cóntract'opeti 
to different meanings, ardhe referred to the decision of the „Privy 
Council in the case of Ma Thaung v. Ma Than (3): ^ p CES oe 
^ "me proposition of law may-at oncé be concédéd. ‘But, on thé 
facts of the ‘present case, if it be legitimate to refer to tie conduct 
of the parties, it must be remembered that, “such “conduét consists 
not merely in ‘the payment of"the full cess but al$o in protests 
accompanying such payment and the assurance given by the plain 
tiffs that due adjustments ‘would be made. Defendant No, 2, who. 

(1) (187475) IO Ch. A. 322. ROS ! E 2s Nee tue Coe 

- (2) (19039 À.'C. 454. b li ven x : 
— (3 aga3BeISA.:1s — v. Bru A NU AI E 
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; spoke .of such protests and assurances, has been: distielieved by the 


learned Judge, but we are unable to agree with him. "The witness 
is aged 58 years and according to the plaintiffs themselves, is: a 
highly respectable gentleman of considerable. wealth and position. 
He was subjected to a protracted and severe crosá-examination,.' 
lasting for 27: days, but stood: it unshaken and adhered to the 
statements that after the maurashi-had j pass toa third party ;. he: 
bad paid J full cess under, protest and that he had been, assured 
by. Bast plaintiffs that. adjustments would in: ` due course * be 
made... . ME: 45 ] 

The witness gave his evidénice o on Coradion: 80 that we are in 
as good a position as the trial Court to judge the credibility of 
his.evidence.: We are unable to believe that a gentleman -of the 
age and status of defendant No. 2 would perjure himself for the 
purpose of, avoiding. what to him.must be a paltry liability of an 
Annual sum of Rs, 320. -"In our Opinion, defendant No. 2 was a 
witness'of truth and the conduct which he spoke. to, both of himself. 
and of, plaintiffs is in accordance -with what appears to be.the 
true intention of Exhibit 3. We may add that the construction 
we. are adopting of Exhibit 3 is, not only warranted by the, language `- 
uged but also conforms, to „probabilities, We find -ıt difficult to, 
believe. that the plaintiffs, who are some of the richest Zemindars 


-and businessmen of Bengal, should have. desired to realise..from 


the, defendants, cess for a property, which they did not let to. them 
but which they let to a third party and for which they made, 
adequate provision in eger to cesa in the’ othe? document, namely 
Exoibit Q. >., 2 

, So far as the omission to Sates cess for “iho Osat Taluk - from, 
the maurashidar is concerned, that circumstance cannot, in our, 
opinion, influence the construction- of. Exhibit:.3, even if such 
omission be a fact, about which we express no opinion, ,- «y - 

red our opinion, for the reasons givep, the first. part of i issue 
No. 3 should be answered i in the, affirmative and it must be- field 
that the defendants „are not. liable to pay the full cess for all the 
lands of the touzi but. are only. liable to. -pay the. cess due on the 


lands ‘of the patni. ` In 80 far. as they. paid the full cóss, they. 


must be held. to have, made payments in excess ‘of ‘their < true 
liability. ý "s : - 

- The second and “third parts ‘of the issue relate to fe questions 
as to whether defendants are entitled to crédit for the sum ui] in 
excess and whether cess for the period in suit was in ;ürrear. .Im 
our opinion, although it is patent that there was over ajno OF 
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& large sum, the defendants are not entitled to the-relief wwhich they: 
claimed in this suit, In the written statement the plea seems to 
Lave been framed as a plea of payment, but as was pointed out the 
in the case of J. J. Guise v. Ananta Ram Rathi (1), & plea of 
the present character is not a plea of payment, ‘truly so-called, 
because no payment was made towards rent-or cess for the period 
in suit. : The amounts had by the plaintifis from the defendants 
constituted; as was pointed out in the case above referred to, an 
. antecedent debt which could only be pleaded as a ‘set-off. ‘But a 
written statement pleading set off must be framed jn an appropriate 
manner and must bear the necessary court-fees. Whatever doubt 
there might -have existed at one ‘time in this respect, none can 
exist now in view of the amendment of Article 1, Schedule 1 of the 
Court Fees Act. We are accordingly of opinion that, no credit 
can therefore be given to the defendants in this suit for the over- 
` páyment made by them nor can it be held that the cess for the 
period in suit was not in arrear. "The second part of issue No. 3 
must -therefore be aoea in the negative and the third part: i 
. the affirmative. 

- x Mr. Sen, who: — for tbe defendlots, idi: a further point 
regarding costs for the Commission allowed to the plaintiffs. The 
Commission was for the examination of defendant No. z. With 
regard. to costs, there are two orders, one dated the rst June, 1949 
which states that thé defendants would be liable to pay the plaintiffs 
their costs and another, dated the a3rd November, 1940, which 
states that the costs of the commission would not be costs in the 
suit. Mr. Sen contended- that although by virtue of these orders 
his clients were bound to pay the costs of the commission to the 
plaintiffs, yet they were bound only to pay reasonable costs. With 
respect to the evidence of the defendant No. 3 taken on commis- 
sion, the paper book discloses an amazing state of things, The 
record of the evidence consists of 164 closely printed pages. The 

_examination-in-chief was commenced on’ the 8th July and termi- 
nated on the r1th. Thereafter, the witness was cross-examined for 
27 days on behalf of one plaintiff or another. ' Re-examination 
took about four and a half days and by that time the record had 
grown such proportions that the mere reading over of the deposi 
tion took the Commissioner six days. We can only observe that 
what happened in this case was a Scandalous abuse of the right 
ofcroseexamination under the protection of the rule that a 


(1) (1908) 10 C. W. N. 199. 
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Commissioner has. no power, to disallow any question, `- The, witness ` 
was, old and ailing and the Commissioner found, it, necessary .to 
adjourn the sittings again-and again. because of the occurrence, of 
bis heart trouble he. was ,not, spared- and the ' same question, was 


: repeated -at great length again and again on. behalf of successive 


plaintiffs; | In .theseccircumstances, we are of opinion, that although 
effect wust.be given to the two orders to which reference :has: been: 
made, ;yet. the ends of: Justice . ‘require that the costs allowed to ` 
the plaintiffs must be;reducediby:two«thizrdso © 57 Lot, oo ne 
-TIn-the:tesult;the-appeslis.;allowed in part, ,in, manner that: 
T9 ( i finding of ‘the Court below. on issue No; 3 is, set: asidecand it, is 
- held-that the defendants are riot liable,to:pay the: cess :for..all the 
` lands of Touzi- No. 168r. but' are only. liable to pay: the cess, due 
on the lands of their patni and.that-they have" paid -cess in-éxcess, of 


` their liability, although, they are‘not-entitled to-any credit in this 


suit for the-overpayment made ;- (2) the decree, -fori costs ofi the 
examination: om commission ‘of ‘defendant. No; 2 is modified and 
the plaintiffs and. co-plaintiff are allowed a.sum of Rs. 249.in lieu 
of Rs. 720 allowed by the learned Judge. In- all other, réspects 
the judgment: and. decree f the Court below ornate We ‘make 


no order as, to costs in thisappe&l.; : 5. 2h 5 c v Uh. 

“Ellis, J; wt agree? 0 0e ne nae nurus 3 
- A * " Lb Nae pcm a^ e 25i 
[3 'c. : . “Appeal alloived i in part, 
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 Possassión— Calcutta Police ‘Act (av of’ 1866, B. C.), section 54A—Bags of 
burnt. cartridges found in front of premises of a firm—Manager produced 
cash mamo therefor when challenged—No evidence given by him as to how 
these were odtained—Manager, sy can be held liable to have possession of 
those goods which are suspected to bs stolen or improperly obtained— 
Code of Criminal Procedure (Act V of 1898), section 249— Accused. 
“released under, if should Be resummoned after a lapse of six or seven 
months—Opinion of Remembrancer- of Legal Affairs, a Government 
Officer, in a, prosecution. by Government, asked ue dy Magistrate, if 
profer. m ] 


98 bags of burnt cartridges were found in front of premises of a firm of 
which S was the manager.’ He produced the-cash memo, therefor wheh 
' challenged, «No evidence'was given by.S as to how these were obtained. 


"Held, that unless there was gome evidence given to connect the manager 
with: the ‘acquisition of these goods ‘or with the fact of bringing them on 
to'the premises, he. could not be said to be in possession of them so as to be 
con ioted, under section 54À of the Calcutta Police Act. 


S was challanged and released ò ón bail on May 17, 1946 and aíter several 
postponenients was, released’ under section 249 of the Criminal Procedure 
“Code on November 7, 1946. S was resummoned on May Y, 1947. 


Held, that having regard tu the incrdinate delay, the Court should have 
refused tà resuinmon the accused, "^ 5 


The practice, if any, of asking the opinion a of the Remembrancer of Legal 
Affairs, a Government Officer, in a prosecution by Government, by the trying 
Magistrate, is most reprebensible and should be d scontinued forthwith, 


Petition nm the Accused. . , ' 


Petition: under section. 439 öf the Code of Criminal Procedure. 


- The material facts appear from the judgment. 


“Mr. Em Sekhar Mukherjee for-the Accused Petitioner; 


No one for, the, Crown, ` 
*Criminal Revision No. 991 of 1947 against the order of Mr, Reza, the 
Additional ChieftPresidency Magistrate, Calcutta, eu 
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The following judgment was:delivered : - ` 

‘Harries, C, J. :—The petitioner was tried by a learned Addi- 
tional’ Presidency Magistrate upon a charge under section 54A of 
the Calcutta Police Act. He was found guilty and sentenced to 
pay a fine of Rs. roo, In default of payment of the fine he was 
ordered to undergo three weeks! rigorous imprisonment. 

' Admittedly, the petitioner was the manager of a firm, B L. 
Chorarià & Company. Accórding to the prosecution 98 bags of 
burnt cartrides were found on April 9,.1946 in front of the premises 


`- _of this firm. According- to.the.evidence the petitioner immediately 


produced certain-cash memos which were prodüced by the prose- 
cution in this case; The petitioner himself did not give’ any 


> evidence as to how ‘these ' burnt cartridges had been obtained. 


Thé learned “Magistrate came to the conclusion that the ‘petitioner 
was in ‘possession of these goods in circumstances which cou: id: 


É í reasonably give rise to the belief that the goods were stolen- or had ` 


been improperly obtained. - 

I am not satisfied that in the eye of thé law the petitioner was 
in. possession of these goods. . There was no evidence. that be-had 
purchased them himself on behalf of the.firm or had obtained 


A them in ‘any other way on behalf ofthe firm. They may well 


have been purchased by the. members of the firm. and brought to 
the ‘premises. of the firm. All that. the prosecution’ proved waa. 


- that these goods wêre outside-the j premises Of which the petitioner . 


- was the Manager. As manager he cértainly was not the owner.of 


the goods and, as I have said possession in the: eye of the law 
would be with the owners of the business. “Had it been-established 
that the manager had himself .purchased or obtained these goods 
in somewhat suspicious circumstances; entirely different considera- 
tions would apply.. But as I have already said, all. that has been 
proved is that the goods wére found outside the premises of a firm 
and therefore it was said that the manager must have. been in 
possession of them. : 

Assume, stolen property is found on a shelf in'a € T does 


not necessarily follow that'every.one of the shop assistants in the 


shop is in | possession of that property. Prima facie, the person -in 
possession is -the owner of the shop. Evidence could be given . 


‘to show that óne.or- more of the shop assistants were iri -possession. 


But it cannot be presumed that they are in possession merely 
because they. are in thé shop. Inthe same way a manager might 
be. in: possession of these goods so as to make him creninally 
liable, On the other hand, he might not. Unless there was’ some 


Vou 8g] "dion coUa, us 
evidence ` ‘given: to connect” the manager with ` the acquitition of. Cmm. 
"n — 
these goods Or with the fact of bringing them on ‘to the premises, 1947. 
M-— 0 3 
he could not ‘in iy view be said to bei in possessio rofi ihem 80 88 Sor Chand Bothra 
tobe: convicted under section 54A of thè Caléutta Palice Act. : : “Met 


p The King. 





"For example, assuine thát I bring stolen’ Property. into my own 
house, ` Is- the ‘bearer who is in | charge of my house i in possession Harrien 1 C X. 
of that stolen: property? According ` to the learned” Magistrate, 

“he would bé. But in "my view, ‘he would clearly not be. Had 

the bearer :received - instructions .for obtaining. the property in 

‘somewhat . stispicious circumstances, he. as well as myself might 

well ‘be said to have been in possession "of these goods 80, . as "to 

come within the purview of section. 54A. of the Calcutta Police 

‘Act. Int my view the: prosecution in this. cise. did not. , establish 

such possession 8s is required under the section. concerned, . That 
being à 80, the petitioner was in my view wrongly convicted. yb 

The whole order sheet i in this case has been" placed" béfore me 
and I must confess” that ‘it makes” extraordinary reading. The 
‘petitioner was. challanged: and released on bail on “May n 1945. 
The case dragged on and „nothing. appears „to, haye, been „done 
until November 1s, 1946 "When the ` petitioner" Was released" under ' 
` under sectión 249 of the ‘Codé of ‘Criminal’ Procedure, Bd appears 
‘to me that" he was very ‘properly ‘released under ‘that. ‘section 
‘having Tegard to the conduct of the prosecution in this case, tt 
must be remembered that the~ case "was & plàin and* simple one 
and there was no excuse whatsoever for this inordinate delay. 

'. -On May 1,.1947 the prosecution applied to have these proceed- 
ings revived and the accused was again summoned. 

Icould imagine an application to revive these proceedings . 
being made a very short time after the petitioner had been released. 
But it took the prosecution nearly six months to make up their 
minds to proceed with this case after the release under section 249 
of the Code of Criminal Procedure. Having regard to: that delay 
the Court in, my view should have' refused to resummon- the 
petitioner. 'l'here was no excuse whatsoever for the conduct of 
' the prosecution in this case. Had the case been a difficult and 

complicated one, delay might reasonably be expected. But here 
the prosecution only had to produce a few witnesses because 
the onus under the section concerned to a large extent rests upon 
the accused person. ~~ - n 
There is also an item in the order sheet which I must confess 
' astounds: me. On july 8, 1946 Mr. Reza, Additional | Chief 
Presidency Magistrate, signet the sani. order :— 
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"L Rig opinion not yet received., To agrd July, , 1946. 


"a 


 Accüsed as before, i T P d. oda 
I do not quite understand what this, onder means., Was it the 
2 custom of ‘this Additional ` "Chief “Presidency. “Magistrate and. iit. 
the custom of any Presidency Magistrate to- day to ask the, Legal 
,Rémeribrancer for his' opinion u upon. a case 2 AL it is the- practice 
d most reprehensible. It this sort of thing has been going on then 
the Magistráte have. beeh asking ‘the prosecution for the prose- 
'Cution' 8 opinion on the c case 3 because after all it “must ‘be. remem 
' bered’ that the Legal Remëmbranger . às. a Legal Officer, attached 
“tó ‘Government, who are ‘of course. the real Prosgetor in iB case, of 
tbis kind, "— 7. v. fis On 
‘Let this judgment _ be sent io the. “present Chief. Presidency 
"Magistrate ‘for his report upon this, “order of Mr. -Reza, the, then 
Additional Chief ` Presidency Magistrate. `. I should., like to know 
as soon B8, ‘possible from. the “Chief Presidency Magistrate whether 
it was customary in ihe past to ask the Legal , Remembrancer ,. for 
his opinion | on Any. and if, 30 what matters and farther whether dt 
is “done now. be ase. che 
"The report of the learned Chief Presidency “Magistrate: ‘should 
| be forwarded to this Court within seven. days, from to-day. PEU 
` For the reasons I, have. ‘given I allow this petition, set aside the 
‘conviction and ‘sentence and, acquit. the petitioner., The fne, if 
. paid, must be refunded forthwith, ~The, Rule i is. accordingly: made 
absolute, C DP "CRT DD ES 


pug. Rule made absolute. 
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Before Mr. Justi? G. N. Das. - E 
` SUDHIR KUMAR (CHATTERJEE 
d: | E 1s i 
MAHADEV NUN AND OTHERS.* 


Hirn ene Cult of Civil Procedure (Act y ‘of 1908), . section a 
clause 2—Order of rejection: of plaint, a decree—Second appeal lits 


' Appeal against order of rejection of plaint—Memorandum with certified 


copy of order of rejection annexed, Siled—Appellate Courts direction 
to fe the earlier order of munsif raising ths valuation and requiring 


deficit court-fee to be paid by a certain date, not proper—Court Fees ` 


Act (VII of 1870), section 8B—Proper. procedure to be followed— 
Dismissal- for failure to ‘put in deficit court-fee by à certain date, ifa 
dismissal for default —Suit Jor reojening ofa mortgage decree containing 

- reliefs inter'alia of declaration, of confirmation or recovery of possession 
etc., if a suit under section 36(1) of Bengal Money Landers Act (X of 
1940)—Court. fee ‘to be paid on such a plaint—Bengal Money Lenders Act 
(X of 1940), Appendix B Articles 8, 9—Court Fees Act (VII of 1870), 


^ matier—Proper order to be passed in such cases. 


* A plaint filed with a court-fee subsequently found to be insufficient was 
rejected when it was not mide good within the time allowed and the memo- 


randum of appeal with similar court-fee against the rejection- order was also 
rejected, Ono second | appeal ng 


c 1 
” 


- Held, that the order of rejection of the, Plaine. ap the trial Court is a ` 


decree’ wader section 2 clause a of the Civil Procedure Code and as such the 
order of the trial Court is Open to a second appeal, 


Sm. Annapurns Dasi v, Sarat Chandra HRITGCA MUS (1) aol. 


Fnanada Sundari Shaha v. Madhab Chandra Mala (2) ; Charusila Dasi v. 
Abhilas Bawri (3); T Abdul Majid Mridka v. Amina Khatun (4); gariman 
Khatun v. Secretary of State for India in Council (5) distinguished, 


Where the plaintiff appellant appended the certified copy of the final 
order of the Munsiff rejeoting the plaint to the Memoradum of Appeal to the 
lower appéllate Court which directed that the certified copy of the earlier 
Order of the Muasiff raisiog the valuatioa and requiring the deficit ^ court-fee 
to be paid by a certain date should be filed i 


*Appeal from Appellate Decree No, 82 of 1943-against the decree of 
M. A. Ispahani Esq., District Judge of Zillah ‘Birbhum, dated: the rat of 
September, 1942, affirming the decree of K, P. i Esq., Munsiff, 
Dubrajpur, dated the 10th of July, 1942. r 


(1) (1934) 38 C. W. N. 1063. - (a) (1931) I. L. R. 59 Calc. 388, 
(3) (1936, 40 C. W., N. 1149. (4) (1942) 46.C. W. N. 697. 
(8) (1940) 44 C. W, N. 748. 


Schédule I Article r—Seciion 8C, enquiry under, Jer value of subject- 
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1947. 
we 
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Held, that the said. direction ot. the. lower Appellate Court was not 


proper” F 


The Court Fees Act by &ectlon, 8B..contemplates^two stages so far as 
payment of court-fees is concerned. In the first „stago, failure to pay the '- 
reasonable court-feés entails a rejection of memorandüm of appeal and at the. 
later stage failure as sforesaid entails a dismissal of the'appeal. The lower 
appellate Court having followed. the ‘procedure as aforesaid was right in 
rejecting the memorandum, of appeal for nonpayment of,coürt-foes. | 


Dismissal ofa suit for non-payment, of deficit - court-fee within ‘the date 
allowed’ ‘when -the “appellant or, his Blender did- not appear -on - the ‘said 


default.” Mcr OM e 


vibrat. WR ees em - ~ 


Abdul Majid- Mridha è v. Amina KKatui: q) and Mirsa Ma, “Amida Ashan 
v. Mo Dons Hips (ay: approved, PR" M NO nC 


—-— e V 
ore! 


' Wükere' in a suit for re-opening the mortgage er and for fsa iof a 
new ` decree to be ‘paid la. instalments the -reliefs prayed for in the plaint 
inter alia’ were à declaration that the defendants Nos: 2 -and'-9, the: ‘auctions 
purchasers; are. "benamdars, or, the, decree holder. defendant ‘No. .1 and:for 
confirmation, of: possession, and, i in | the alternative, forrecovery of possession, 
what was meant was ‘that restoration of possession be made on the. ‘ground 
that the possession of the mortgaged properties was really with. defendant 
No. 1, decree-holder “and not. swith stranger auction-purchasers (defendants 
Nos. 2 and 3), they being his benamders and, the joinder of. those, defendants 
is pétmissible to’ ‘decide’ this j qiiéstion,, A 


M* of 


. Mahendra: Chandra: Ganguli v. Ashutosh Gaiigili (9) approved, =" ro 


*oX n ‘ "ELE 


Substantially the plaint was one under section 36(1) ‘of the Bengal Money 
Lenders: Act; ‘Under Artile: 8 ‘of: Appendix B of the Bengal Money. Lenders - 
Act, 'the'court-feé of: ‘Rupee: I Was prop xr pus on the plaint and ad valorem. F 


court-feo. was not required to bé ‘paid. a 


Ona bac traad at of appeal fied against an arder. pasecd oder. the 
Bengal ‘Money: Lenders ‘Act, -court-feés are Payable n not in terms of Article 8 . 
or'g^ Appendix B "Bengal Money "Lenders Act but'on the value. of the sober 
matter under Schedule 1 Artile't of ‘thé Court Fees AB. i ; 


FÉ 
eo f$. 


* Katoh Chara Haira v Satish Chandra Ghosh. ài on Prankari. \Baidya . 

E i 

v. Jogesh. Chandra ‘Choudhury, (5. and. Hrishikesh - MOM: v. sapati 
1 © 


C handra Rey, Choudhury 6) approved. 
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The-value of the mortgaged, propetties.at Rs, 250 found: by, the Munsiff 
does not correctly represent the value of the subject-matter | of the appeal:and, 
an enquiry under section .8C of the Court Fee Act should be made, 

Y. The. -proper order to be passed in cases E this nature is that _the -case 
should be kept on file pending the recelpt of the report. of the, enquiry under 

` section 8C of the Court Fées Act and to ‘fix a a date „within which ‘the deficit ` 
couri-foó is io Be pal. + "e CU M. 


Tarajrisünni Chongdar v; Nrisingha. "Murari Pat ay ‘and Nalini Nath 
Mullick Tkákur v. Radhashyam Marwari (s) referred to. i ] 


” Appeal by the Plaintiff Ks 


` Suit for re-opening, a mortgage, decree, for ; ar new- device payable 
by instalments, for confirmation. of possession or ín the- alternative | 
for recovery of. possession and for injunction. 


- ‘The material-facts. will: ‘appear fromthe Judgment, 
Mr. Muktipada: “Chatterjee for: thé"Appellàiüt,' ^ pe Pe 


Messrs, Pürushottam' Chatterjee and Tram hino Choudhury 
for ihe Nesporidénts, a E 
MEUS Re xu bct A 3 
e Us WES ADI ur s ^A. a 
The following judgment: was | delivered: p NE TE 


:G. N. Das,:J. 1--Thisappeal i is on-behilf of- the? ‘plaintiff. ' The-' 
facts: are .that-on the and'of September, ng24 one Monmotha took 
a loan t on à thortgage from ‘deferidant No, “The sum ‘advanced 
was Rs, 89 ` ‘dnd- carried‘interest atthe ?áte'of Re. 1-9 as, percent. - 
per annum. ‘In-course-of' time Män dtha’stheirs bold a portion of" 
the mortgaged - properties to “tespondent! Noe 45, It'is alleged: that 
a sum-of* Ra, 98 was paid towards ‘the: mortgage; '' V mortgage ‘suit | 
was instituted ‘by- respondént'No.'r agaist respondents Nos. 4 tó. 
6 and one -Priyabala’ on thé 23rd-of-Novémber, a final’ ‘decree was’ 
passed on‘ the’ mortgage and.the “ mortgaged‘ propéitieg were: sub- 
sequently &old:and wére purchased by réspondents Nos. a- and 4c 
Respondent : No. 5 and:Priyabala were added as parties-to the 
mortgage suit on the allegation that they: ‘wera’ ‘subsequent ' morte’ 
gagees. On- the "4th-of: -Nóvember, 1939: -Priyábala executed:a ' 
deed of release ‘in ‘favour of-the plaintiff ‘appellant. The plaintif 
appellant- -instituted the -present suit.” praying ‘for trelief that the’ 
-decrée in the- mortgage'Suit be’. re-opened - ‘and -&-néw- decree be" 
passed: ‘and the" amoünt" of the-new ‘dectée* bé made payable i in 


^ 


certain ininalments, z ; ot Oe eee 
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? It was further prayéd that an injunction may be issued restrain- 
ing défendants' ‘respondents: Nos; rto 3 from’ proceeding | with ‘the’ 
Ex-cution Case No. 26$ of- 1945. ' There was also a prayer 'for 
confirmation of possession "and in the alternative for recovery of 
possession in “case “respondents , Nos. 1 to 3: took: ' possession of . 


the mortgaged properties. There was also a prayer for declaration, = 


that respondents | Nos. 2,and 3, the purchaser at the. mortgage sale, 
were the ‘benamdars of. respondent No. t, the “mortgagee | decree, 
holder. On the plaint a court-fee of Re. 1. only was paid in terms 
of Rule 8 Appendix B of the Bengal Tenancy Act. An objection 
was raised"or Behalf'of the mortgagee respondent No. r, that the 


court-fees ‘paid ‘on’ thé: plaiotiwas' insufficient and ce ad valorem | 
` court-fees should be paid: ' This question was heard by ‘the learned 


Munsif and by his; order No. ro dated thé 3td' of July, 1942 the 
learned Munsiff held that,the suit; did not properly. come within 
the ,purview of section 36. of the Bengal Money Lenders. Act. and 


that as the ‘plaintiff had prayed for recovery j of possession. on. decia- ; 


ration that respondents Nos. a and'3 were benamdars of respon- 
dent No: 1, ad valorem court-fees on the value of the property was 


` payable. The learned Munsiff accordingly raised the valuation of 


4 


the.suit to.Rs. 250 and directed.the plaintiff. appellant, to pay . the 


deficit .courtfees on, the plaint- by the.roth of.July, 1942. , The; 


deficit Court-fees on the plaint notihaving been putin, the learned 


Munsiff. by. his order No. .11 dated the roth.of July, 1942 directed. 


that the plaint be rejected, Against the said order No. rr, dated 


the roth.. cof, July, 1942 the plaintiff preferred appeal to the lower. 


appellate $ Court, éThe appeal, was presented on.the 17th of August, 
1942, and; ; was. classed, by! the plaintiff appellant as "Miscellaneous 
Appeal... „Court: fee Re. r,was “paidion. the memorandum: of. appeal. 


Ul 


The certified: copy of, order, No..11 dated the oth of July; 1942, . 
only was annexed to.the memorandum, of appeal. . The sheristadar . 


submitted..a report.that ad valorem coürt-fees was payable. ..On — 


the a5th of August,.1942 the. learned: District . Judge directed the. 
appeal.to . be ‘registered as, Title. Appeal No.. 126 of 1942: and on 


perusal, of the office report directed the appellant to file.the. deficit E 
court-fees of;;Rs.,27-a annas, as ‘also. the process fees Rs.,3: and, - 
written up.processes and certified copy of the Munsiff’s order dated `, 


the: 3rd, of. July, 1942 within a. week, The appellant was directed. .- 


to take necessary steps for correction of the memorandum sof.. 
' appeal in the meantime. The appeal was directed to b? oe up 


-, 


on the rst of September for orders. 
On the rst of September, 1942 thé plaintiff belia took -ng 
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steps, his pleader coüld not be found. The learned District Judge. 


thereupon directed by order No. 2 dated the rst of September, 
1942 that the memorandum of appeal be rejected. Against that 
-order the plaintiff has preferred this appeal, EB | 
. This appeal was heard in part on’ the 4th of July, 1947. As 
. the appeal involved questions concerning the amount of’ court-fées 
payable, a notice was’ issued on the learned senior Government 
pleader to appear in this case. Mr. Imam Hussain Choudhury, 
learned A8sistant Government pleader appeared at the time -of the 
hearing of this appeal. eo! _ 4 5. SES : 

Mr. Purushottam Chatterjee, appearing: for respondent No. r 
raised a preliminary ‘objection’ that the appeal' was‘incompetent 
inasmuch as it was directed against an order rejecting’ a> memoran- 
dum of. appeal. In the alternative he argued that as the order 
‘complained of was passed:in the absence of the appellant it was 
an.order of dismissal ‘for default and’ no appeal lay against the 
order. Mr. Chatterjee relied on the decision of this: Court in the 
case of Jnanada Sundari Shaha v. Madhab Chandra Mala (1). 
In that case'it was held that the rejection ofa. memorandum of 
appeal on the ground that it was insufficiently stamped does not 
amount to a decree within the meaning of section 2' of Code of 
Civil Procedure. It was pointed out by Mr. Justice Suhrawardy 
that section 107(2) of the Code of Civil Procedure no doubt invests 
the appellate Court with the same powers as are:conferred on a 
Court of Original Jurisdiction, but it does not purport to give the 
order passed by the appellate Court the same effect.as an order 
: passed by an original Court of a like nature. ies i: 

' The facts of that case are, however; entirely different. In that 
case a decree under order 34 rule 6-of the Code of Civil Procedure 
was passed on the 23rd of December, r93o." An application for 
amendment of the decree was rejected by the trial Court ; against 
the order rejecting the application a petition under section 11 5 of 
the Code of Civil Procedure’ was moved in this Court but was 
rejected on the.sth of December, 1936. On the 21rd of December 
1930 an appeal was filed before the District Judge against the 
personal decree with a court-fee stamp of Re. 1 only.. The' lower 

. appellate Court thought that ad valorem. court-fees was payable 

. and directed the appellant to pay the deficit.court-fees within a 

certain time. The court fees called for not having been. paid within 

the time fixed, the lower appellate Court rejected the memorandum 
tM 


(1) (1931) I. L, R. 59 Calc. 388. E x 
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ew. -of appeal by aà order dated the.7th of January, 1931. ‘This Court 
. 1947, held that the appeal against the‘order, of the lower appellate Court 
= Sudhir Kumar ` rejecting the memorandum of appeal was incompetent. >- — -.’. 
pons : In. this cáse, however, the trial Court has rejected the. plaint ; 
_Mahadev ' the order of rejection of the. plaint: by. trial. Court is a decree . 
z Chakravarty, _ under section 2 clause 2 of the Civil Proceduré Code, and .as. such 
` Das S. .the order of the trial Court is open tó;a,second appeal. '/Fhis 


“view is fully suported by the decision of this Court in the case of 

Sm. Annapurna Dasi v. Sarat Chandra Bhattacherjee (1).. pu 

Mr. Chatterjee next relied on the decision of this Court^in the 
case of Charusila Dasi v. Abhilas Bauri (2). . In.that cáse-the 
landlord, appellant Sm. Charusila Dasi.had-filed three applications 
under. section ros of the Bengal Tenancy-Act. Issues^were raised 
ünder.section.ro5A: of the Béngal..Tenancy “Act. Court-fees' of — 
». annasa was paid on each application ; additional court-fees of ' 
Rs. 20 was put.in for. issues raised under. section’ 105A. - 

- The, Revenue’ JO hoot smise the® B eppheaniong. led by ‘the 

‘landlord... .2 7 ee ee eee 

gum the-order of, dismissal anneal were taken to- the Special 
Judge. The Special: ‘Judge was of opinion that ad valorem court- - 
‘ fees was payable on the ground that the. case really. came..within, 
section, 106 of the Bengal Tenancy Act. “Time was granted to put 

_in-the ‘deficit court-fees. This. was.not’ done within the time 

granted, with the -result: that the appeals were dismissed by the 

Special Judge. . Against the order of the: Special Judge’ & second 
appeal was preferred to this Court. It. was: objected, on behalf of - 

- ' the respondent that the appeals. were. ‘incompetent. Mr. Justice 
.Nasim Ali delivering tbe judgment of this Court held that though 
the orders of the Special Judge ‘were order of dismissal ‘of -the - 

-- appeals, 'strictly- speaking those. orders were made;for non-payment 
= . of the deficit.court-fees and. must be regarded 'a& orders -rejecting 

. the: memorandum of , appeals: . Relying .on the ‘decision - of this 
-Court in the case of /nanda Sundari Saha, v. Madhab Chandra 
. Mala (3),. it was noid that: the PO to this Court Were 


+ incompetent. E Dan 
N . - Tho next case to EE the E S has: been dedki is thé case’ . 
TC : -of Abdul Majid Mridha.v. Amina Khatun (4). In-this éase-an . 
t peaperte decree for. dissolution of: doni was fetis by- ‘the ‘trial - 
2^ "^ (1) 930 38 C. W. Ni 1663, 700 o- B D oe 
, s *'müos T GWEN. aug ee one 
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(4) (1948) 46 C. W. N. 697. Bowes 


Vor. 83.] /' HIGH COURT. 


Court. Against the exparte decree-an appeal was filed before- the 
District Judge by the defendant on payment of a fixed court-fees 
of Rs. 15. The learned District Judge:held that ad valorem court- 
fee was payable under section 7 clause IV(e) of the Court Fees 
Act and as the- suit had been valued at Rs. rroo, the learned 
District Judge directed the appellant to pay the deficit court-fees. 
Such court-fees not having been paid, the appeal was dismissed 
for non: pfosecation. Against the order of the appellate Court, 2 
second.appeal was taken to this Court. A preliminary objection 
was raised on behalf of the respondent that ‘the appeal was 
incompetent, first, ou the ground that it was an order rejecting the 
memorandum of appeal and was not appealable, on the authority of 
, the case of Jxanada Sundari Saha v. Madhab Chandra Mala (1) 
and of Charusila Dassi v. Abhilas Bauri (a) ; and secondly on 
the ground that the order of the appellate Court being one of 
dismissal for non-prosecution was really one of dismissal of the 
appeal for default and had not the force of a decree under order 2 
rule' (2) Civil Procedure Code.and was not appealable. In dealing 
with the first part of the preliminary objection, Mr. Justice Biswas 
observed . that. it was doubtful how far the cases cited might be 
_ regarded as covering the point which was then before the Court, 
His Lordship obseryed that the dismissal of the appeal for non- 
prosecution could not be regarded as-an order of dismissal for 
default under section 2(b) of the Civil Procedure Code because 
there was no, provision either in the Civil Procedure Code or in the 
Court Fees Act for dismissal of an appeal for default for non- 
payment of court-fees. 

After referring to order 7, rule rr and section 107 '(2) of the 
Civil Procedure Code and section 8B(3) and section 12(ii) (b) of 
` the Court Fees Act his Lordship observed at p. Joo as follows :— 
“I see no“ reason therefore why -such a decision involving the 
dismissal of a suit or an appeal under the Court Fees Act. should 
not be'held to be appealable as a decree. In my opinion, it Should 
be wholly immaterial that the appeal is directed, not against the 
adjudication itself but against the consequent order of dismissal.” 
These observations support the appellant but in the facts of thig 
case, it is. not necessary for me to consider the contention of Mr. 
Chatterji that the observations made by his: Lordship are opposed 
to the decisions in Charusila Dasi's case (a) on the terms of 
section 6 of the Court Fees Act, as now stendia, In the present 
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case, the order of the trial Court, had the force of a decree and 
therefore a second appeal lies under section 9 (a) ofthe Civil. 
Procedure Code, on the authority of the decision in Annapurna 


| Dasi.v. Sarat Chandra Bhattacharji (1) already referred to. 


Reference was also made to the case of Jariman Khatun v. 
Secretary of State for India in Council (2). In that case the 
trial Court after enquiry under section &(c) of the Court Fees Act 
directed the plaintiff to pay the deficit court-fees and’ on the 
plaintiff's failure to do so, rejected the plaint. Mr. Justice R. C. 
Mitter ,obser:ed that the proper order to pass was not to reject 
the plaint under order 7 rule 11.0f the Code of Civil Procedure 
but to dismiss the suit under section 8(B) (3) of.the Civil Procedure 
Code;it was held that the appeal to this Court was competent. 
This case, in my opinion, has no bearing on the question now in 
controversy, because that case whether the order of the trial Court 
amounted to a rejection of the plaint or a dismissal of the suit, . 
in either event an appeallay to this Court. «ROT 

' The preliminary objection raised must, therefore, be- over- 
ruled. : 

We shall now consider the merits of the appeal. The lower, 
appellate Court dismissed the appeal for non-compliance with the 
directions given by it on the 25th August, 1942. In so far as. 
the direction required the appellant to file a certified copy of the 
order of the Munsiff dated July 3, 1942, in my opinion, the 
direction is not proper. The appeal was filed against the final 
order rejecting the plaint, which was passed on tbe roth July, 
1942. A certified copy of that order had been appended to the 
memorandum of appeal filed in.the lower appellate Court. The 
other ground on which tbe lower appellate Court rejected the 
memorandum of appeal was non-payment of the deficit ‘court-fees 
which was directed to be paid by the appellant. 

This brings us.to a discussion of the question whether the 
proper order to pass was one for rejection of the memorandum óf 
appeal or for dismissal of the memorandum of appeal for default. - 
The Court Fees Act was amended in Bengal by the Court-fees 
(Bengal Third Amendment) Act, 1935 (Bengal Act I of 1936) 
section 6 (2) of the Act read as follows :—"N otwithstanding any- - 
thing contained in sub-section (1) or in any other Act, a Court may 
receive a plaint or memorandum of appeal in respect of which an 


(1) (1934) 38 C. W. N. 1063. ; F . 
(2) (1940) 44 C. W. N. 745. : ^ 
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_ insufficient fee has been paid, (subject to the condition that the 
plaint or memorandum of appeal shall be rejected unless plaintiff 
or appellant as the case may be, pays to the -Court within a time 
to be fixed by the Court such reasonable sum on account of court- 


fees -as the~Court may direct”), This sub-section, therefore, 


empowers the appellate Court, after the memorandum of appeal 
has been filed to direct the appellant to pay such court-fees as 
seem reasonable to the appellate Court and in default to Teject the 
memorandum of appeal. What sum would be regarded as reason- 
able fees must, at that, stage, be determined by the appellate! 
Court ex parts, on the materials available to that Court. In the 
present case, the sheristadar had called for the records of the trial 
Court and oa perusal of the samé had reported that the deficit 
court-fees of .Rs, 27-20 was payable. The learned District Judge 
accepted the office report and made an order for payment of such 
deficit court-fees and in default of payment of such court-fees, 
rejected the memorandum of appeal. Such a procedure is amply 
Supported by sub-section (2) of section 6 of the Court Fees Act. 
Section 8B of the Court-fees Act contemplates a later stage. 
Section 8B as amended in 1935 is as follows :— f 


"(1) In every suit in which a court-fee is payable under this Act 
on the plaint or memorandum of appeal the Court shall, (on the 
date fixed for the appearance of the Opposite party or as soon .as 

, may be thereafter), and in every case before proceeding to deliver 
judgment record a finding whether a sufficient court-fee has been 
paid. : a megs 

(2) If the Court records a finding that an insufficient court-fee 
has been paid on the plaint or memorandum of appeal, the Court 
shall— : i 

(a) Stay all further Proczedings in the suit until it has deter- 
mined the proper amount of such court-fee payable and the plain- 
tiff or the appellant, as the case may be, has paid such amount o 
until the date referred to in clause (b) as the case may be. ` g 
* Provided that if the “plaintiff or appellant gives, within such 
time as the Court may allow, security, to the satisfaction of 
the Court, for the payment of any additional amount for which he 
may be found liable the Court may proceed with the suit, 

- (b) fix a date before which the plaintiff or appellant shall pay 
the amount of court-fee due from him, as determined by the Court 
under clause (a). (s p" 

(3) 1f the plaintiff or appellant fails to give the security referred 
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to in clause (a) Sub-section (2) orto pay the amount referred to in 
clause (b) of that sub-section within the time allowed, or before 
the date fixed, by*the Court; i as the case may be, the d shall, be. 


^ dismissed,” 


Section 2(4) defines a suit as including an appeal from a décrée . 


except in section 8A. 


‘The effect of the amendment is that the appellate Court will 
first determine ex parte a reasonable sum to be paid as court-fees, 
Tf this sum is paid, the appeal is registered and further proceedings 
in appeal follow. A ‘notice to the respondent would then i issue ; P 
after euch notice has been served, either on the date of appearance 
of the respondent or on any subsequent date but before delivering 


- the judgment, the lower appellate Court will hear the parties and 


record its finding as to the amount of court fees properly payable. 
on the memorandum of appeal The Court will then give the 
appellant time to furnish security for such court-fees “if the appellant 
is not in a position to pay the due court-fees all at once. If. such 
security-is furnished the appeal will proceed but before the appeal 


-is taken up for hearing, the Court will direct the appellant ' to ‘Put 


ih the deficit court-fees. In default of furnishing security or of 


. payment of the court-fees. The Court will dismiss the appeal 


under section 8B (3). of the Court Fées Act. The Court Fees 
Act clearly contemplates two stages so far as payment of: court-fóes 
is concerned. In the first stage, failure to pay the reasonable 


. court-fees, entails a rejection of the memorandum of appeal and’ at 


the later stage failure as aforesaid entails a dismissal of the appeal, 
In my opinion, the lower appellate Court was right in rejecting 


. the memorandum of appeal for non-payment of court-fees. 


It was urged that the lower appellate Court should have dis- 
missed the appeal for default as the appellant or his pleader did 
not appear before the Court. This contention has no force .and 
is opposed ‘to the decision in the case of Abdul Majid Mritha, v 
Amina Khatun Q) to which I Bave already referred, The same 
view has been taken by the Allahabad High Court in the case of 
Mirsa Md. Anwarul Ashan v. Musstt. Naznin Begum (2).. In that 
case, the Inspector of Stamps” on inspection. of the records made 
a report to the Court that the court-fees paid was insufficient, On 
that report the Court recorded: à finding that a sum "of Rs. 785 
was to be paid as additional court-fées on the plant” The ‘plaintif 
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furnished security for this sim and the suit proceeded in due 


. Course. Before the hearing had commenced an application was 


ri 


made for amendment of the plaint. The Court granted the 
amendment and came to a finding as to the amount of court-fee, 
to be paid and directed the plaintiff to pay the deficit court: fees 
before the final hearing. 

The court-fee called: for was not paid within the time allowed 
by the Gourt; the Court then passed an order under section 6(3) 
of the Court Fees Act, as amended' by the U. P. Legislature and 
directed the suit to be dismissed. Thereafter the plaintiff made 
an application under order g rule 9 ‘Code of Civil Procedure on 
the fooling that the order dismissing the suit under section 6(3) 


of the Court Fees Act was really a dismissal of the suit for default - 


and the application which was filed under order.g rule 9 was 
competent. The application was dismissed by the trial Court. An 
appeal was taken to the lower appellate Court.. The respondent 
raised a preliminaty objection that the dismissal could not be 
regarded as one -under order 9 rule 8 and, therefore, order 9 
tule 9 did bof apply and the appeal was incompetent: Verma and 
Bind Bashini Prosad, JJ. concurred in holding that the order of 
trial Court: which was passed under section 6(3) of the Court Fees 
Act was justified by the terms of the Court Fees Act and could not 
be regarded as dismissal of the suit for default. It was pointed 
out that the dismissal was occasioned not by the failure on the 
part of, the plaintiff to appear when the case was called on for 
hearing but was brought about by a failure on the part of the plain- 
tiff to made good- the deficit- court-fees for which the Court had 
granted time. Bind Bashim Prasad, J. further observed that 
section 6(3) of the Court Fees Act and order g rule 8 of the Civil 
Procedure Code contemplate different stages of the suit. Sec- 


< tion 6(3) of the Cout Fees Act refers to the earlier stage of the 


suit when the plaint is presented. -Order 9 rule 8 of the Civil 
Procedure Code contemplates a later stage after the suit had been 
registered and for hearing of the suit had been fixed and then 
default was made by the plainuff in appearance. v 

Having regard to-the principles discussed above, it cannot be 
said that the lowér appellate Court should have dismissed the 
memorandum of appeal for default, and it was not right in rejecting 
the memorandum-of appeal. EUM : : 

-This brings me to a- consideration ' ‘of the- aisn as to the 


‘amount of court-fees payable on the memorandum of appeal and 


on the plaint. - To decide this-question it.is necessary to consider 
n * T 
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whether the suit can bà regarded as a suit under section 36(r) of 
the Bengal Money Lenders Act. Mr. Chatterjee appearing for .the 
responden: argues that the plaintiff had prayed for a declaration 
that defendants No. 2 and 3, the auction-purchasers, are benamdars 
for the decree-holder defendant No. 1 j such a prayer was outside ` 
the scope of a suit under section 36(1) of the Bengal Money 
Lenders Aot. .He also argues that the prayer for confirmation of 
possession and, in the alternative, for recovery of' possession is 
outside the scope of a suit under section 36(1) of the Bengal Money 
Lenders Act. It is true that the plaint is not happily drawn. 

"The substance of the matter is that the plaintiff was seeking 
to re-open the mortgage decree and for the passing of a new decree 
to be paid in certain instalments. The prayer which was couched 
for one for recovery of possession was really intended to be a, 
prayer for restoration of possession under section 36 (2) (c) of the 
Bengal Money Lenders Act. The prayer for declaration that 
defendants Nos. a and 3 are benamdars of defendant No. 1 was 
redundant in this case. The plaint alleged that defendants Nos. 2 
and 3 were benamdars of defendant No. r and the purchase at 
the mortgage sale was really made'by the mortgagee decree-bolder 
defendant No. 1. The allegation was made with a view to get an 
order for restoration of possession on the grouad that the posses- 
sion of the mortgage properties was really with' defendant No. r, 
the decree-holder and nor with stranger auction-purchaser (defen- 
dants Nos. 2 and 3) they being his benamdars. In my opinion 
the joinder of defendants Nos. a and 3 is permissible to decide this 
quesuon. See MaAzndra Chandra Ganguli v. Ashuzosh Ganguli (1). 

Substantially the plaint was one under section 36 (1) of the 
Bengal Money Lenders Act. Under Article 8 of Appendix B of 
the Bengal Money Lenders Act, the court-fee of Re. 1 was properly 
paid on the plaint, ad valor-m court-fee was- not required to be 
paid...The Munsiff was not right in rejecting the plant on this 
ground. ‘This, however, does not clear the way for the plaintiff's 
success in this suit. The plaintiff had filed an appeal against the 
order of rejection of the plaint which had the force of a decree.: 
It has been held by this Court that on a memorandum of -appeal 
filed against an order passed undér the Bengal Money Lenders Act . 
court-tees are payable not in terms of Article 8 or g Appendix B 
Bengal Money Lenders Act, but under Schedule x Article 1 of the 
Court Fees Act, see the case of Kshitish Chandra Mattra v. Sattsh | 
Chandra Ghosh (2). In that case the decree had been re-opened 

(1) (1893) I. L, R. 20 Calc. 762. - (2) (1942) 46 C. W. N, 536. 
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by the trial Court but not to the extent desired by the borrower. 
The borrower preferred an appeal to the lower appellate Court. 
The lower appellate Court was of opinion that aZ valorem court-fee 
was payable. Against the order of the lower appellate Court an 
application in revision was taken to this Court. It was contended 
on behalf of the petitioner that Articles 8 and 9 of Appendix B 
would apply, the word ‘suit? having been defined in the Act as 
including an „appeal. This contention -was negatived by Mr. 
Justice Mukherjee who held that the proper Afticle to govern the 
"CABE WAS......c0008. Schedule 1 Article 1 of the Court Fees Act and 
ad valorem court fees was payable, the sum payable being depen- 
dent on the subject-matter of the appeal. This view was affirmed 
in the case of Prankasi Baidya v Jogesh Chandra Choudhry (1). 
The question was again considered on a reference under the Stamp 
Act by Akram, J. in the case of Hrishikesh Mukherjee v. Jagadish 
Chandra Roy Choudhury (2). In that case the decree-holder 
auction- purchaser has assigned his rights to a stranger. An appeal 
was filed by the assignee apainst the order of the Court below direct- 
ing the restoration of Fossession. of the auction-purchased pro- 
perties, The a mount payable under ‘the decree was not, however, 
"challenged. .It was held 'that the court-fees on the memorandum 
of appeal would be payable on the value of the property under 
Schedule 1 Article 1. of the Court-fees Act and in any event such 
a value cannot be less than the price paid by the auction- purchaser 
for the property purchased by him. 
The position, therefore, is thate the memorandum of. appeal 
before the lower appellate Court should have been stamped with 
court-fees payable on the value of the subject-matter of the .appeal. 
The plaintiff had prayed for re-bpening the decree and for restora- 
tion of possession of the mortgaged properties. In case the suit 
succeeded he would get back possession of the mortgaged proper- 
ties, in case he was out of possession, but he would have to pay 


the amount of the new decree in certain instalments. The prayer, 


' for restoration of possession is anciliary and is dependent on the 
prayer for re-opening the decree. The learned Munsiff had found 
that the value of the mortgaged properties is Rs. 250. Assuming 
that this is a correct value of the property, this does not correctly 
Tepresent the value of the subject-matter of the appeal A further 


enquiry under section 8C of the Court-Fees Act would be necessary. 


The:questión then arises as to the form of the order to be 
passed in this appesl. In the case of Turo prosanna Chongdar v, 
(1) (1942) 46 C. W. N. 681, (2) (1945) 49 C. W. N. 395. 
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JVrisingha Murari Pal (1), this-Court made an order requiring the 


appellant to pay the deficit court-fees on the memorandum of” 


appeal and tbe plaint in this Court and in the triàl Court respec- 
tively and directed the payment to be made within a certain time. 
Ina later case of Nalini Nath Mallick-Thakur v. Radhashyam 
Marwari (2) which was a second appeal pending in this Court, 


Mr Justice Edgley held that the plaintiff had paid deficit court-fees , 


in the ‘trial Court, the -defendant. who was the appellant in the 


lower appellate Court and in this Court had paid deficit cout- fees . 


in the lower appellate Court and in this Court. In order to adjust 
the rights of the parties iu the matter of payment of. court- fees his 
Lordship directed the trial Court to make an .eünquiry under 
section 8C of the Court-fees Act as regards the amount of court. 
fees payable. His Lordship directed the case to be retained on 
the file of this Court and the appeal to be put up for further orders’ 
on -receipt of the report of the trial Court under section 8C of 
the Court-fees Act. -Such a procedure, if adopted, would mean that 
the case will remain on file for the enquiry to be directed under 
section 8C of the Court-fees Act. The subject-matter in dispute is 


“not of much value. The learned Advocates appearing on behalf of 


the parties have agreed that the subject-matter of appeal may ' be 
valued at Rs, 100 and the court-fees payable would be Rs. ri-4. 
The appellant has paid Re. 1 as court-fee in this Court and in the 


lower appellate Court. An additional courtfee payable on the — 


memorandum of appeal in the lower appellate Court and in this 


Court in the aggregate, would be Rs. 20-8. This sum must be 


paid within four weeks from this date. If this sim is paid within’ 
the time so limited, this appeal will be allowed, the order of 


rejection of the memorandum of appeal in the lower appellate ` 
Court and the order of rejection of the plaint by the trial Court’ 


would be set aside and this case remitted to the trial Court for 


disposal of the suit on the footing that proper court-fees had been ` 


paid on the plaint. If the above sum is not deposited within the 
time aforesaid, this appeal will stand dismissed. ; 
- There will be no order for costs either in this Court. or if the 


lower appellate Court. 


No further order is necessary on the Shite report. 
S C. Appeal admitted on terms. 
(1) (1923) 28 C. W. N. 683. i (ay A. I. R. [1940] Calc. 482. 
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FEDERAI, COURT. 


PRESENT: Sir HürialJ. Kania, Chief Justice, Mr. Justice 
— S, Fas Ali, Mr. Justice M. Patanjali Sastri, 
Mr, Justice Mehr Chand Mahajan and Mr. 


Be 


Pasties B. K. Mukherjea. pan ° 
SRIMATI PADMAKAMINI DEBI F, C. 
v 7 * 1048. 
ves 
NABA KUMAR SINGH-DUDHURIA AND ANOTHER. ^ November, 26. 


[Ox APPEAL FROM THE HIGH COURT OF JUDÍCATURE 
AT Fort WiunMAM IN West BENGAt.] 


Bengal Money Lenders Act (Act X of 1940) section 36 (1) (a), (2) (c), (e)— 
Restoration of possession—Properties mortgaged under a mortgage 
bond—Morigage decree — Execution —Compromise — Private. Sa'e of four 
items of property to decres-holder who would gront utni lease to 
judgment debtor—Payment of Rs, 30,000 towards debt—Application 
under section 36 for reopening “transaction,” setting aside ths sale 
deed and putni Ieass—" Transaction! —" Relief — Voluntary sales, if 
come within the purview of the Act. 


The language of section 36 (1) makes it quite dlear „that the powers 
that are given to the Court in several parts of the 'section are to be exercised 
if and only if the Court has reason to believe that the exercise of ‘all or any \ 
of these powers would give relief tə the borrower, which will release the 
borrower of all liability for interest in excess of the limits prescribed by seo- 
tion 30 of the Act, 


' What the Act aims at is not to wipe outall transactions between the 
lender and the borrower and the rights flowing from them, but to reopen 
those transactions only which are necessary ‘for adjusting and moulding the 
rights of the parties in accordance with, the provisions of the Act and to 
substitute a statutory method of accounting in place of that based on contract 
between the parties, 

The payment of Rs. 30,000 which was' much less than the dues of the 
decree-holder at the date of the sale would certainly go'to the credit of the 
judgment debtor but the conveyance itself would not stand in the way of 
the borrower’s obtaining relief under the Act. 

The Bengal Money Lénders Act does not contemplate restoration of 
possession to borrower, of property voluntarily alienated by him in favour 
of lender, in course of reopening of a “transaction” but only in cases of 
involuntary sale by Court in execution of decree it contemplates restoration 
of possession. ' i l 

Renuka v. Manmatha (1) referred to. ' x 


(1) (1945) L R. 7a I. A, 156. 
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The contention that section 36/2) clause (c) might include a case where 
the sal: though effected by a private treaty was nevertheless necessary be- 
cause of the pendency of the execution procéedings is ruled out by the 
clear language of clause (e, of the subsection which provides that in case of 
default in the payment of an inatalment by the judgment debtor, the decrees 
ho'der should be put in possession of the property which has been restored 
to the judgment-debtor and the amount for which the property was pur- 
chesed at the execution sale would be.set off against theamount due under 
the new decree. i 


As a voluntary sale by private treaty does not come within the purview 
of subsection (2) of section 36, the judgment- -debtor is not entitled to 
restoration of possession and the sale cannot be opened and the putni lease 


cannot be set aside. i 
Federal Court (Civil) Appeal No. IX of SY ^ . 
Appeal by the Judgment-debtor Petitioner. ait ` 
Applica'ion under section 36 of the Bengal Money Lenders 


Act. > T 

The material facts will appear from the judgment. ; 

Mr. Maninéra Nath Ghose, Advocate, Federal Court and 
Mr. B. C. Roy Advocate, Calcutta, High Court instructed E 
Mr. S P. Varma, Agent for the Appellant. 

Mr. Panchanon Ghose, Senior:Advocate, Federal Court, (Mr. 


Samarendra Nath Mukherjee Advacate, Federal Court, with him) 
instructed by Mr. R. R. Biswas, Agent, for the Respondent, 


` 


The following judgment was delivered : 
Mukherjea, J. :—This appeal i is directed against a judgment 


‘of a Division Bench of the Calcutta High Court passed in an 


appeal, arising out of a preceeding under section 36 of the Bengal 
Money Lenders’ Act. The material facts are not in controversy 


and lie within a small compass. 


One Kali Charan Singh, the predecessor-in-interest of the 
appellant, borrowed from Budh Singh Dudhuria of Azimganj, the 
predecesso: of the respondents, a sum of Rs 40,000 on mortgage of 


` several immovable propetties. The interest payable was ro per 


cent per annum and there was a stipulation in the mortgage bond 
that in case the interest was not paid by the Ram Navami Day 
every year, it wil! be added to the principal and the whole, gmount 
would carry interest at the stipulated rate. “On February a5, 
1931 the respondents, ‘who succeeded to the estate of Budh Singh 
Dudburia a$ universal legatees under the Will of the latter, insti: 
tuted a suit against the mortgagor, in the Court of the Subordinate . 


- 
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Judge of Berhampore for. recovery of the money due on the mort- 
gage bond and the claim in the suit, including principal and 
interest, was laid at Rs. 69,606 and annas odd. On iath-of June, 
1931, the suit culminated in a compromise decree which provided 
inter alia that the total amount due -by the defendant to the plain- 
tiffs including costs and interest upto itth June, 193t would be 
Rs. 74,548-11-9 pies. Tnis total amount was to carry interest at 
6 per cent. per annum and was to be payable Uy the defendant 
within one year from the date of the compromise, in default of 
which the decree could be treated as a final mor:gage decree and 
executed as such by sale of the mortgaged properties. Admittedly, 
the defendant failed to pay money in accordance with the terms of 
the compromise decree and the decree was put into execution in 
Execution Case No. 134 of 1932 of the Court of the Subordinate 
Judge at Berhampore. The judgment-debtor thereupon paid 
altogether the sum of Rs. 21,coo in, two instalmsats towards the 
satisfaction of the decree and some time after that, the Execution. 
Case was struck off In 1938, a fresh Execution Case’ was started 
(being Execution Case No. 66 of 1938) and in course of this 
proceeding all the mortgaged properties were advertised for sale 
and 16th of January, 1939 was fixed as the date of the sale. On 
15th January 1939, which was the day just previous to the date of 
the sale, an amicable arrangement was come to between the parties, 
and it was agreed inter alia, that the judgment-debtor would sell 
four of the mortgaged properties’ to the decree-holders for a 
consideration of Rs. 30,000, and the latter would grant a putni lease 
of the same to the judgment-dsbtor at a certain yearly rental. 
The sum of Rs. 30,000 would be taken by the. decree-holders in 
partial. satisfaction of the mortgage decree. "The judgment debtor 
also promised to pay a sum of Rs. 9,000 in cash on that day and 
a further sum of Rs. 5,000 in certain instalments spread over a 
number ‘of years, These terms of adjustment of the decree 
were duly recorded'by the Cour: and agreeably thereto a deed of 
'sale in regard to the four items of mortgaged property was executed 


by the judgment-debtor in favour of the decree-holders on 1 5th 
January, 1939 and the latter in their turn executed a putni potta ' 


in ‘respect of the same in favour of the judgment-debtor. The 

judgment-debtor also paid the sum of Rs. 9,000 on the very same 

day as he undertook to do. Oa r4th’of October, 1939 Kali Charan, 

the original judgment-debtor, died and thereupon: the present 

appellant, who is his widow succeeded to him as his heir-at-law. 

On rst September, 1940, the Bengal. Money Lenders’ Act came 
» F « ` 
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into force and on gth of July, 1941 the present appellant as the 
successor-ininterest of the judgment-debtor filed an application 
in the Court of the Subordinate Judge of Berhampore under ` 
section 36 of the Bengal Money Lenders’ Act claiming relief under 
the provisions of that Act. Wer prayers in substance were that 
the mortgage decree might-be reopened and after taking of 
accounts a new decree might be' passed as contemplated by 
section 34 tof-the Act. She further prayed for restoration of 
possession as owner of the four items of property which her 
husband had sold to the decree-holders by the sale deed of 15th 
of January, 1939 and in nd to which a putni lease was granted 
by the purchasers. 

The Subordinate Judge by his mem dated 28th February, 
1942 allowed the application of the judgment-debtor and directed 
the mortgage decree to be reopened and a new decree to be passed 
in accordance with the provisions: of the, Money Lenders’ Act. 
The judgment-debtor was allowed to be restored to possession as 
owner of the four items of properties which were sold to the 
decree-holders by the conveyance of 15th of January, 1939 and 
the sum of Rs. 30,000 which was ‘the consideration for the said 
conveyance, was not taken into consideration in calculating the 
amount due on the new decree. The putni lease was also set aside 


- along with the sale deed and the putni rents paid by,the judgment- 
' debtor were treated as payments towards the satisfaction of the ` 


mortgage decree. 
Against this judgment, two appaals were taken to the Calcutta 


. High Court by the decree-holders—one being directed agaiust 


the' Order of restoration of the properties mentioned above and the 


- other ‘against the new decree itself that was made after reopening 


the old. These two appeals were heard together and the one point 
agitated in both of them was whether the sale of tbe properties ' 
effected on 15th of January, 1939 and the grant of the putni lease 
by the purchasers on the basis of the same could be reopened or 
set aside on reopening of the mortgage decree, and the judgment- 
debtor could be restored to possession of these properties as owner 
ofthe same. A Division Bench of the Calcutta High Court consist- 
ing of Mitter and-Akram, JJ ; who heard the appeals, decided this 
point in favour of the decree-holders and held that the sale and 
the lease could not be reopened or set aside under section 36 of 


`- the Bengal Money Lenders’ Act. The result was that the sum of 


Rs. 30,000, which represented the consideration for the conveyance, 
was taken as payment towards the satisfaction of the mortgage debt 
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and this sum was deducted from the amount for which the new F, C. 
decree was passed. The oider for restoration of, the properties 1948. 
to the judgment debtor gua owner was "discharged; and it was Srimat! 


directed that sbe would hold these je properties in the capacity ofa ' Fadimakamini Debi 
putnidar only. Naba Kumar Singh 

It is against this judgment that tbe present appeal has been Dudhuria. 
preferred and- the only question pressed fol our, consideration is Mukherjea, y. 

. that the learned Judges were not right in holding that the judge- E 
.ment debtor could not claim restoration of possession as owner 
of the properties sold to the decree-holders on ssth of January, 
1939.. The contention put forward by the learned Advocate on 
behalf of the appellant is that the sale deed executed on the 15th 
of January, 1939 being a “transaction” between the borrower and 
the lender, it should have been reopened by the Court in view 
of the express prcvision contained in section 36 (1) (a) of the 
Bengal Money Lenders’ Act. 
9 Now section 36(1) of the Bengal Mong Lenders Ael onia 
as follows :— 

; "Notwithstanding anything. sentenced in any law for the time 
being in force, if in any suit to which this Act applies or in any 
«Suit brought by a borrower for relief under this section whether 
heard ex-parte or otherwise, the Court has reason to belisve that 

. the exercise of one or more of the powers under this section will 
give relief to the borrower, it shall exercise all or any of the follow- 
: ing powers.as it may consider appropriate ;” 

. The different powers that could be exercised are then set 
out in the clanses that follow and ‘clause (a) runs thus: “reopen 
any transaction and take an ‘account between the parties.” 

It need not:be disputed asa general pioposition that the pile 
by a borrower to the lender in full or . partial satisfaction of the 

. loan might bea “transaction” in the ordinary sense of the word. 
The language. of section 36 quoted above, however, makes it 
quite clear thatthe powers that are given to the Court in the 
several parts of the section: are to be exercised. if and only if the 
Court: bas: reason to believe that the exercise of allor any of 
these powers would give relief to the borrower. By ‘relief? again 
is meant, not any kind of relief which the borrower might pray 
for or the Court might think fit to grant; but the relief that is 
provided for in the Act itself and which is. to release, the borrower 
of all liability for interest in excess of the limits ' prescribed by 
Section 3o of the Act. The transactions that could be reopened 

^ under clause (a) of section 36(1) must, _ therefore, be deemed to 
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Bee be limited in their scope by the express object and policy of the 
1948. Actand the nature of the relief which it is designed to afford 
Srimati to borrowers. What the Act aims at is not to wipe out all 


Padmakamini Debi transactions between the lender and tbe borrower and the rights 
Naba Kumar Singh flowing from them, but to reopen those transactions only which 
DE s are necessary for adjusting and moulding the rights of. the 

Mukherjea, F. parties in accordance with the provisions of the Act and to 
uk substitute a statutory method of accounting in place of that 
based on contract between the parties. We agree, therefore, 
with the learned Judges of the High Court that the transaction, 
which does not affect or impede the borrower's right to the relief 
provided for in the Act, is not liable to be reopened under 
section 36 of the Bengal Money Lenders’ Act. In the case 
before us, the sale was effected by the judgment debtor 
undoubtedly to pay offa portion of the debt which was due on 
the decree obtained against him by the respondents. Even if 
the'interest is calculated at the rate sanctioned by the Bengal x. 
Money Lenders’ Act, it is not disputed, that the amount due 
to the decree-holders at the date of the sale was much more 
than Rs. 30,0co which was the consideration for the conveyance. 
There was consequently no excess payment and no question 
of refund arises, The sum of Rs. 30,000 would certainly go 
to the credit of the judgment debtor when accounts are to 
be taken but the conveyance itself would not stand in the 
way of the borrower's obtaining relief under the Bengal Money 
Lenders! Act. 

That the Bengal Money Lenders’ Act does not contemplate 
restoration of possession, to a borrower, of property voluntarily 
alienated by him in favour of the lender, in course of reopening 
of a ‘transaction’ would be apparent from the different provisions 
of section 36 of the Act, which set out the different forms of 
refief to which a borrower is entitled. None of the clauses of 
section 36(1) provides for restoration of property to a borrower, 
although clause (a) of this sub-section deals primarily with 
reopening of transaction. The only provision relating to res- 
toration of property is that contained in sub-section (2) which 
regulates the rights of the parties when a decree is reopened. 
As the Judicial Committee observed in Renuka v. Manmatha 
(1) "in spite of the obscurity of the language of section 36 of 
the Bengal Money Lenders’ Act it is clear that the Legaslature 
intended that the power of reopening a transaction should extend 


(1) (1945) L. R. 7a I. A, 156. 





Vox. 83.] FEDERAL COURT. ta 


to the reopening, of a decree, and sub-section (2) of section 36 
contains the provisions as to what the Court may not do when 
it reopens a decree.” The appellant’s main prayer in this case 
was that the decree should be reopened and it is not disputed 
that that prayer has been rightly granted. How the rights of 
the parties are to be adjusted and worked out when a decree is 
reopened are stated exhaustively in the several clauses of section 


36(2) of the Act. Clause (c) of this sub-section definitely pro- . 


vides that the judgment debtor should be restored to possession 
of such property of his, if any, which the. decree-holder acquired 
in consequence of the execution of the decree and which was 
actually in his possesion at the date when the decree was 
reopened. Obviously, this refers to an involuntary sale by the 
Court in execution of the decree and not to any private or 
voluntary sale effected by the judgment debtor in favour of the 
decree-holder with a view to liquidate his debt „either wholly or 
in part. We cannot accept the contention of the l-arned 
Advocate for the appellant that clause (c) might include a case 
where the sale though effected by a private treaty was neverthe- 
less necessary because of the pendency of the execution pro- 
ceedings. Such a contention is ruled out by the clear language 
of clause (e) of the sub section which provides that in case of 
default in the payment of an instalment by the judgment-debtor, 
the decree-holder should be. put in possession of the properiy 
which had been restored to the judgment-debtor and the amount 
for which the property was purchased at the exécution sale would 


be set off against the amount due under the new decree. Asa. 


voluntary sale by private treaty does not. come within the purview 
of sub-gection (2) of section 36 mentioned above, we are of 
opinion that the judgment debtor is not entitled to be restored 
to possession of the properties which were sold to the decree- 
helders onthe rsth of January, 1939. As the sale cannot be 
reopened, the putni lease which was admittedly a part of the 
same transaction 'cannot be touched also.  'The result is that 
"we affirm the decision of the High Court and dismiss this appeal 
with costs. 

8 C. . . Appeal dismissed with costs. 
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Present: Sir Harilal J. Kania, Chief Justice, Mr. Justice S. Fazi 


Ali Mr. Justice M. Patanjali Sastri Mr. Justice Mekrihand 
Mahajan and Mr. Justiie B. K. Mukherjea. 


KUMAR PRAMATHA NATH ROY 
f g. 
KUMAR SANAT KUMAR MUKHERJI. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN WEST BzNGAL.] 


Furisdiction—Appeal from decision of High Court—The Bengal , Money 
Lenders Act (X of 1940), section 38(3), appeal, if competent—Code of 
Civil Procedure (Act V of 1908), sections 109, 110—General law for 
appeal from decision of High Court to be followsd— Appropriations of 
overpaid sums due to higher rate of tnterest, how io be made—Bengal 
Money Lenders Act, sections 30 2) and 36(1)—Combined effect of these 
retroactive sections—Creditor, if has right to demand the stim represen- 
ting the deficit interest from the statutory interest where the document 
provides an interest less than statutory interest. 


Though no further right of appeal from the decision of the High Court 
is expressly given under section 38(3), yet from its provisicn that ‘a decla- 
ration under it shall be “subject to appeal, if any, as if it werea decree 
of the Court”, it is evident that the declaration could be appealed against 
only ifa decree passed in similar circumstances would be open to appeal 
under the general law viz the Code of Civil Procedure, ` 

Oncaa proceeding under section 38 reaches the High Court, further 
rıghts of appeal are governed by the provisions of the Civil Procedure Code 
andif the requirements of sections 10) and 110 are satisfied, the appeal 
thereunder is quite competent. 

Secretary of State v. Chsllikani Rama Rao (1) approved. 

Rangoon Rotatung Company v. The Collector, Rangoon (2)and Meenakshi 
Naidoo v. Subramania Sastri (3) distinguished, 

As there is no express provision in the Act regarding appropriation of 
overpaid sums, the payments towards interest made at over 8 per cent 
should first be applied in reduction of the interest then remaining due, 
and if any surplus is left over, it should go in reduction of the principal 
outstanding and it should not be kept by the creditor in his hands witha 
view to its appropriation towards future interest, 

Venkatadri Appa Rao and others v. Parthasarathi Appa Rao (4) 
followed. 

4 


G) (1916) I. L. R. 39 Mad. 617 (P. C.) 
(2) (1912) L. R. 39 I. A. 197. 

(3) (1887) L. R. 14 L A. 160. 

(4) (1921) I. L. R. 44 Mad. 570. 
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The combined effect .of the retroactive provisions of sections 30(2) and 
36(1)]s that an account should be taken between the parties on the basis 
of reopening and readjusting payments made and appropriated before the 
Act came into force so as toallocate the excess sums paid toa reduction 
of the principal outstanding at the time of each payment. It is not correct 
to say that this mode of taking account between the parties would confer 
an additional benefit on the borrower not contemplated by the Act. On 
the other hand, it would be anomaloug if the lender were to have the use 
of the borrower's money, namely, the excess sums paid, without having fo 
pay any interest thereon, while his own principal- money would be carrying 
interest in its entirety without any corresponding reduction. 


The Act nowhere confers upon the lender the right of jennie the 
sum representing the deficit interest fromthe statutory interest where the 
document provides an interest les: than the statutory interest. 


Federal Court (civil) Appeal No. VI of 1948 froma judgment 


of the High Court of Judicature at Fort William in West Bengal 
dated May 12, 1944 varying ihe judgment of the Subordinate 


% Judge, 3rd Court, at Alipore, District 24 Parganas. 


p 


Appeal under the Federal Court (Enlargement of Jurisdiction) 
Act 1947, by the Defendant opposite party. 


Application under section 38 of the Bengal Money Lenders 
Act. 


Mr. Chandra Sekhar Sen, Senior Advocate, Federal Court ( Mr. 
Pritam Singh Safeer, Advocate, Federal Court with him) instructed 
by Mr. Ranjit Singh Narula, Agent, for the Appellant. 


Mr. P. B. Mukherjee, Senior Advocate, Federal Court (Mr. 
S. N. Mukherjee, Advocate, Federal Court with him), instructed 
by Mr. P. K. Bose, Agent. 


The judgment of the Court was delivered by 

Patanjali Sastri, J. :— This is*an appeal froma judgment 
of the High Court of Judicature at Fort William in Bengal dated 
12th May 1944 which varied a declaration of liability made by 
the Third Subordinate Judge at Alipur, District 24-Parganas, on 
an application by the respondent under section 38 of the Bengal 
Money Lenders Act (No. X of 1940). 

On.1ath December, 1923, the respondent borrowed a sum of 
Rs. 8,00,000 from the appellant by executing -2 mortgege bond 
whereby he agreed, inter alia, to repay the principal on or before 
1ath December, 1928, and in the meantime, to pay compound 
interest at 834 per cent per annum with halfyearly rests. There- 

- alter, by an agreement dated 3oth September, 1937, the time 
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for repayment was extended to goth September, 1936, and” the 
rate of interest was increased to 934 percent compound: with - 
effect from 1st September, 193r: By a deed of further charge 
dated r2th September, 1935, the time for repayment was further- 


extended to 1st October, 1945, while the rate of interest was 


reduced to 7, per cent compound with the same rests as before. , 

‘The respondent was paying interest “regularly at the s 
Tates till 8th June, 1949. Such payments amounted . 
Rs. 5,09,495[2]-. He also paid various sums from time to is 
till 25th May, 1932, amounting iral to Rs. 5. 60,000 on account 
of principal. 

The Bengal Money Leñders Act, 1940, "(hereinafter referred 
to as "the Act") having come into force on 1st September, 1940, 
the respondent filed an application on 11th December, 1940, 
under section 38 of the Act praying that an account be taken 
and the amount payable’ to the appellant under the mortgage be 
declared in accordance with the provisions cf the Act. 

The trial court held that section 30 (x) (a) was applicable to 
to the facts of the case and that the respondent was not liable 
to pay any sum exceeding twice the principal amount originally 
advanced. It accordingly declared that the respondent was 
liable lo pay Rs. 2,40,000 as the balance of principal outstanding 


and also interest thereon at 7 per cent per annum, from oth June, 


1940, till payment, not exceeding, however, such sum as would, 
together with the Rs. 2,40,0c0 aforesaid; make up Rs. 5,30,503-13-3 
(the difference between twice the principal advarced and the sums 
already paid towards the debt). 

Thereupon the respondent appealed to the High Court con- 
tending that the method of taking accoust adopted by the trial 


- Judge was erroneous and did- not give full effect to the provisions 


ofthe Act. He urged that although the payments made by.him 
from time to time on account of interest just covered the interest 
due at the time of payment according to the contract rates, they 
turned out to be i in excess. of the interest due on the dates of the 


respective payments if calculated according to the statutory - 


maximum ot 8 per cent per annum simple, and that such excess 
payment should, in each case, have been applied in reduction of 


. the principal sum then outstanding. The High Court accepted: 


this contention subject, however, to the stipulation in the mort- 
gage bond that the partpayments towards principal shall. be 
made by instalments- of Rs. 10,000 or any multiple of Rs. 5,000, 
and on that basis declared that the respondent was liable tọ 


NS 
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pay not more than Rs. 2,10000 for principal cutsididg but 
not yet due and Rs. 55,462-1476 for. interest due up to roth 
june, 1944. ` 

From this judgment leave to appeal to His Majesty in Coun- 
cil was granted on rst June, 1945, but before the records could 
be transmitted to that Tribunal, the Federal Court (Enlargement 
of Jurisdiction) Act, 1947, having come into force, "the appeal has 
to be determined by this Court. 

On behalf of the appéllant it has been argued that, on a 
proper construclion of the provisions of. section 3o read with 
section 36 of the Act, the correct mode of taking account is to 
calculate’ the amount of interest due according to the contract 
rates up to the date of the declaration of liability by the Court, 
and also the amount of interest at the statutory maximum of 8 
per cent simple up to the same date, and, if itis-found that the 
former amount exceeds the latter, to disallow the excess. There 
is thus to’ be only one adjustment of payments towards interest 
fo be made at thé time when the Court is called upon, to declare 
~ the debtor's liability. In taking account in this manner, the 
appellant further claims that if, during any part of the period 
when the loan was outslanding, the contract rate of interest 
happened to'bs lower than 8 per cent per annum simple, interest 
should be calculated at the latter rate in arriving at the sum 
payable according to the provisions of the Act. In other words, 
the lender should be given the benefit of the statutory maximum 
rate, although the contract provided for a lower rate of 
interest. 

On the other hand, the respondent has repeated the conten- 
tion already referred to, which he successfully put forward 
before the High Court, and has further raised preliminary objec- 
tion that no’ appeal lies to this Court under the Act, as the 
right of appeal conferred by section 38(3) is exhaustive and does 
not éxtend toa further appeal from the decision of the High- 
Court. i : 

The relevant provisions of the Act, on the true construction of 
which the dispute turns, may now be set out. 

- "Section 30. Notwithstanding anything contained in any law 
for the time being i im force, or in’ any agreement, 

(i J no borrower shall be liable to pay after the commencement 
of this Act— 

(a) any sum in respect of principal and interest which together 
with ány amount already -paid or included in any decree in 
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respect of a loan exceeds twice the principal of the original 
loan, : i - ru S 
(b) on account of interest outstanding on the date up to. 
which such liability is computed, a sum genter: than the principal 
outstanding on such date, 

(c) interest at a rate per annum exceeding in the case of 

(i) unsecured loans, ten per centum simple, 

(ii) secured loans, eight per centum simple, 
whether such loan was advanced or such amount was paid or 
such decree was passed or such, interest accrued before or after - 
the commencement of this Act ; : : ‘ 

(2) no borrower shall after the commencement of this Act, be 
deemed to have been liable to pay before the date of such cóm- 


‘mencement in respect of interest paid before such date or in- 


cluded in a decree passed before such date, interest at rates per 
annum exceeding those specified in sub-clause (c) of clause (r) ; 
(sub section (3) is not relevant for the purposes of this appeal). 
Section 36: (1) Notwithstanding anything contained in any 
law for the time being i in force, if in any suit to which this Act 
applies, or in any suit brought by a borrower for relief. under 
this section whether heard ex fare or Otherwise, the Court has 
reason to believe that the exercise of one or more of the powers 
under this section will give relief to the borrower, it shall exercise 
all or any of the following powers as it may consider appropriate, 


] namely, shall— 


(a) reopen any transaction and take an, account between the 
panine; - ] 

- (b) notwithstanding any agreement, purporting to close previous 
dealings and to create new obligations, reopen any account already 
taken between the parties ; 

(c) release the borrower of all liability in excess of the limits 
specified in clause (1) and (2) of section 3o ; 
` (d) if anything has been, paid or allowed in account on or 
after the first day of January, 939, in respect of the* liability 
referred to in clause (c), order the lender to repay any- sum which 
the court consider to be repayable in respect of such payment or 
allowance i in account as aforesaid ; 

(the rest of the section is not material here). 

Section 38. (1) Any borrower may make an application at 
any time to Court which would have jurisdiction to. entertain a 
suit by the lender for the recovery of the principal and interest 
of a loan made before or after the commencement of this Act 
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for taking accounts and for declaring the amount due to the 
lender. Such application shall be'in the prescribed form and 
shall be accompanied by a fee of one rupee, and on receipt of 
such application the Court shall cause a notice thereof to be served 
on the lender. ` à 

(2) The Court shall thereafter take an account of the trans- 
actions between the parties and shall declare the amounts, if any, 

(a) payable and already due, l 

(b) payable but not yet due 
by the borrower to the lender, whether as principal or interest 
or both. In taking accounts under this section the Court shall 
follow the same procedure as it does in regard to civil suits and, 
so far as may be, the provisions of Cha pters IV, VI and VII. 

(3) A proceeding under this section shall be deemed to bea 
suit for the purposes of section rx of the Code of Civil Procedure, 
1908, and a declaration under this section shall be subject to 
appeal, if any, as if it were a decree of the Court, andevery decision 
in appeal shall be subject to appeal to the High Court in the same 
manner a8 a decree passed in appeal.” — — 

T he preliminary objection can be disposed of ina few words. 
It is true that no further right of appeal from the decision of 
the High Court is expressly given under section 38(3). lt is 
argued that, inasmuch asa proceeding under section 38 is to be 
deemed to be a suit only for the purposes of section 31 of the 
Civil Procedure Code, it cannot be regarded as a uii for the 
_ purposes of sections 109 and 110 of the Code which accordingly 
can bave no application, But the argument overlooks that these 
provisions are not confined in their ‘operation to suits. It is also 
urged that the special provision for a second appeal to the High 
Court implies that .section 100 of the Civil Procedure Code is 
inapplicable to proceedings under section 38 and that this 
discloses an intention to exclude the application of all provisions 
of the Code except those tbat are expressly made applicable. 
‘We are unable to accept this argument. The special provision 
was enacted in order to give.a wider right of appeal from ‘every 
decision in appeal” and it cannot therefore give rise to any 
inference of a general intention to exclude the other provisions 
of the Code. On the other hand, section 38(3) provides that 
a declaration under it shall be “subject to appeal, if any, as if it 
were a decree of the Court". The words “ifany” are significant. 
The declaration is not appealable in every case. It could be 
appealed against only if a decree passed in similar circumstances 
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b would be open to appeal ; in other words, whether an appeal lies 
1948, -in a given case from a declaration made under section 38 -of the 
Kumar Pramath Act is left to be determined by the general law, that is the pro- 
Nath Roy . visions of the Civil Procedure Code. We are of opiniori that once 


Kamar Sanat a proceeding under section 38- reaches the -High Court, further 
Kumas Mukherji. — rights of appeal are governed by the provisions of the Civil Pro, 
-Patanjali Sastri, ¥. cedure Code. In the present case the requirements of sections: 
ET 109 and rro are admittedly satisfied and leave to appeal to His 
Majesty in Council bas "been granted by the High Court. We 
see therefore no ground for holding that the appeal is incom- 
petent. In the somewhat analogous-case of Secretary of State v. 
Chellikani Rama Rao (1) which arose undet the Madras Forest 
Act (No. V of 1882).. Their Lordships of the Judicial Committee 
dealing with a preliminary objection ‘to the maintainability of 
the appeal before them observed, "In Their Lordships’ opinion 
this objection is -not wellfounded. Their view is that when 
proceedings of this character reach the District Court, that Court 
is appealed to as one of the ordinary Courts of thé country "with 
regard to whose procedure, orders and decrees the ordinary rules 
of the Ctvil Procedure Code apply". Rangoon Rotatung Com- 
pany v. The Collector, Rangoon (2) (which was also cited before 
^us) was distinguished by Their Lordships by pointing out that 
that case was concerned with an "award" made by the Collector 
ima proceeding under the Land Acquisition Act (No.I of 1894) 
andthe District Court and the High Court were dealing with 
appeals from what was in the nature of an award in arbitration . 
preceedings. The other decision, namely, Meenakshi Natdoo v. 
"Subramania Sastri (3) brought to our notice in support of the 
preliminary objection is still less applicable to the facts here. - 
That was acase where the District Judge ‘in exercise * of powers 
vested in him by. the Pagoda Act (No. XXI of 1863) filled up & 
vacancy in the Committee of a pagoda.» It was held that no 
-appeal lay from the exercise of such authority. The preliminary 
objection is overruled. —. ] 
Turning now to the merits of the case, it will be seen that 
in the case of secured loan such as the one here in question, the 
Act fixes the maximum rate of interest allowable to the lender at 
8 per cent per annum: simple, and further provides that, id 
“respect of interest paid before the comméücement of the Act, the 
(1) (1916, I. L. R. 39 Mad. 617 (P. C). x 5 
(2) (1912) L. R. 39 I. A. 197. z E. . M Ms 
(g): (1887; L. Re 14 I. A. 160. ° - - -7 
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borrower shall not be deemed to have been liable to pay interest 

- exceeding the said rate ; that is to say, whenever any interest 
was paid before ist September, 1840, the borrower must be 
deemed to have been liable at the time of such payment to [ay 
not more than 8 per cent per annum simple. Now, as already 
stated, the respondent was: paying interest regularly at the rate 
of 834 per cent per annum upto 3rst August, 193', and at sH 
per cent from tst September, 1931, up to 3oth September, 1936. 
Subsequently the rate was reduced to 7 per cent and the respor- 
dent paid interest at that rate up to 8th June, 1940, Thus, at 
the time of each payment made before 3oth September, 1936, 
the respondent paid sums in excees of what would be due for 
interest if it were computed, as the statute says it: must be 
computed, at .8 per cent per annum simple. The question is: 
how are the sums overpaid on those: occasions. to be dealt with i in 
taking an account between the parties ? 

No specific provision in the Act in that behalf has been 
brought to our-notice. In the absence of any such statutory 
provision, we are- of opinion that tlie ordinary rule must govern, 
that is to say, that payments by a debtor towards the debt 
should first be applied 'in reduction of the interest then remain- 
ing due and, ifany surplus is left over, it should go in reduction 
cf. the principal outstanding. For, the debtor having paid the 
amount in discharge fro fanto of his liability, the creditor cannot, 
in common justice, after all the interest then due to him is 
satisfied, keep the surplus money of the debtor in his hands with 
a view to its appropriation towards future interest wilhout 
applying it forthwith in reduclion of the interest-bearing principal. 
If any authority were needed to support the. proposition reference 
may be made to Venkatadri Appa Rao and others v. Parthasarathi 
Appa Rao (1). No doubt, in the present case, the payments were 
made for interest as such, and being just sufficient the interest 
then due, had all been appropriated accordingly, and there could 
have been no question of applying the sums received in reduc- 
tion "of the principal. But, unfortunately for the lendér, the 
Legislature has stepped in to reopen appropriations of payments 
made before the Act came into force by directing that the debtor 
should be deemed not to have ‘been liable at the time of such 
payments to pay interest exceeding the statutory rate and that 
an account should be taken on tbat basis (sections 30(2) and 
36(r) (a)). The position, therefore, that.arises in consequence 

(1) (1921) 1. L, R. 44 Mad, 570 (P: C) g 
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of the application of the provisions of sub-section (1)(c) and sub- 
section (2) of section 35 to. the facts of this case is essentially 
what it would have been had-the respondent -agreed in the mort- 
gage bond to pay only 8 per cent per annum simple but paid, 
under a misapprehension, sums in excess of the interest actually 
due at the time of the payment. When, therefore, an account is 
taken as contemplated by the Act, the tule of appropriation under 
the general law, to which reference has been made, must be 
applied. We are unable to find ‘anything i in the Act to exclude 
the operation of this rule. : 

Itis, however, urged by the appellant's learned counsel ' that 
section 36(1) (c) provides only for the relief of! releasing the 
borrower of all liability in excess of the limits specified in clauses 
(1) and (2) of section 3o, that isto say, of. relieving him of the 
obligation to pay anything beyond that is specified i in’ clauses (a) 
and (b) of sub-section (1) or to pay interest af rates exceeding ` 
those specified in clause (c) and that it does not contemplate 
more than one account being taken and one adjustment being 
made by the Court when it is called upon to ascertain and 
declare the liability of the borrower. Nowhere, it. is said, does 
the Act. provide’ for any further relief by way of taking account ~ 
and making adjustments involving a reduction of the principal 


- every time a payment in excess of interest is made. Such reduc- 


tion of principal, necessarily resulting in a reduction of the 
interest payable to the lender in respect of the loan, would, it 
is argued, confer on the borrower an additionai' béneflt not. 
contemplated by the Act. We see no force in these arguments. 

As already observed, the retroactive provisions of section 30(2) 
reduce the borrower's liability to pay interest to’8 per cent per 
annum simple. as if that was the stipulated rate, notwithstanding l 
any agreement to pay a higher rate, and section 36(1) provides 
tbat tbe Court shall, in order to give relief to the borrower, 
reopen any transactions and take an account between the parties. 
The combined effect of these provisions is that an account should 
be taken between the parties on the basis of reopening and 
readjusting payments made and appropriated before the Act came 
into force so as to allocate the excess sums paid to a reduction 
of the principal outstanding at-the- time of each payment It 
is not, in ouropinion, correct to say that this mode of taking 
account between the parties would confer an additional benefit 
on the borrower not contemplated by the Act, The Act, having 
provided for a reopening of previous. appropriations and for 
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taking of a fresh account by the Court, must be taken to have 
contemplated the application of the usual rule as to the alloca- 
tion of excess sums paid by the borrower as the logical conse- 
quence of the retrospective redaction of the borrower's liability to 
the limits specified in section 3o. On the other hand, it would be 
anomalous if the lender were to have the use of the borrrwer's 
money, namely, the excess sums paid; Without having to pay any 
interest thereon, while his dwn principa] money would be carrying 
interest in its entirety without any corresponding reduction. 


It was suggested that this method of accounting, while dt 
would give the borrower, who had paid interest in excess of the 
statutory rate, an advantage by allocating tbe excess toa reduc- 
tion of principal, would deny to the lender the corresponding 
advantage where the borrower had paid no interest or paid less 
than what would be due for interest even according to the Act, 
(for such unpaid interest was not to be added to the principal) 
and that it, was, therefore, not just or equitable in its operation. 
But this argument overlooks that the Act allows no compound 
interest to be charged either before or after it came into “force as 


a matter of policy and considerations of Justice or equily can 
have no place. 


It was next esidended on behalf of the appellant that in 
taking account interest should be calculated at 8 per cent per 
annum for the period subsequent to 12th September, 1935, though 
the deed of further chaige executed on that date reduced the 
rate of interest to 7 per cent per annum. There is nothing in 
the Act to support such a claim. The Act confers various rights 
and benefits on borrowers, * overriding stipulations in their con- 
tracts of loan which, in the view of the Legislature, bear harshly 
on them particularly in regard to interest. It would be strange if 
“sucha statute were to contemplate or provide for a lender 
getting interest at & higher rate than what be contracted for. We 
are unable to find in the Act any trace of an intention to benefit 
the lender in that manner. 


The appeal is dismissed with costs. 


8 C. : 7 Appeal dismissed. 
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Before Mr. Justice P. B. Mukharji. 
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Suit for dubiis Pirate of the Rent- Controller, if sectssary— 
Suit instituted- before the Calcutia House Rent Control Order, 1945 came 


e... into optralion—West Bengal Premises Rent Control Act (West Bengal 


— Act XXXVII of 1948), section 11(1}—Rent, Characteristic indicla of. - 
A suit for ejectment against a monthly tenant was is instituted on the 


23rd February, 1945, on the ground of non-payment of rent.~The written ` 


- - statement was filed on the rath April, 1945. - No permission was obtained 


from'the rent Controller for institution of tbe Suit.. The Calcutta House 
Rent Control Order, 1943..came “into operation on the 28th August, 1945, 
and'the said Order was not in force- when the suit came to ‘be finally 
“Keard and disposed of : : EN zi . - 

. Held; (1) that the absence of the permission of the Rent Controller ig ng 
- bar to the .maintainability of -the suit, (2) That at the date of^ the final 


"hearing, the sult ja to be-governed by. section 11 of the West Bengal Fees í 


Rent Control Act, 1948. 

<, Payment in advance of Rs, 200. by the monthly tenant cannot be con- 
sidered to come within the definition and meaning of- the expression “Rent 
allowable” in section n) of the West Bengal Premises Rent Control . 


(7 Act, 1948,- : ; dy 
Ss Oné of the characteristic. indicia.of rent is the periodic or the recürring 


character of payment on specified occasions, “Payment of a sum of money 
in advance has not that periodic or recurring character. ' 

De Nicholls y. Saunders (1) and Ti Hoke Chand Súrana ve J. B. - Beattie 
& Co, (2) referred to. e : z x 


. Suit for recovery of possession of the rst floor and 3 rooms 
in ‘the Ground floor. in premises No, 60 Harrison Road, ‘Calcutta, 


Ta and oñ- account of arrears of rént and for mesne profits. 


: The material facis appear from the judgment; .: re 
r. Niren Dey for the Plaintiff. 7 


v. Samarendra Nath Sen and Mr. Z B. dE T" cilio" 
Defendants 


"S 


. *Original Civil Suit No. 303 of 1945. ue m 7 


(1) (1870) L. R. 5 C..P. 589 (594). E 
(2) (1925) a9 C. W, N. 953 (961-2). a s - 
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The judgment of the Court wae as follows :— ' 
P. B. Mukharji, J. :-—Thisis a suit by the plaintiff for the 


recovery of possession of the first floor and the three roomsin * 


the ground floor in premises No. 6o, "Harrison Road, Calcutta, 
in the occupation of the defendant company and for a^ decree 
for the sum of Rs. 3,400 on account of arrears of rent and for 
mesne profits. dies £ ; 

"The plaintiffs case is that the defendant company was a 
monthly tenant in respect of the said premises at a rent of Rs, 200 
per month commencing from the month of August 1943. On 
the 16th September,’ 1943, the defendant company paida sum 
of Rs. 200 as advance payntent of rent. On the r5th-16th January, 
1945, the plaintiff gave a notice to the defendant company to 
quit and vacate the said premises on the expiry of the month of 
January, 1945. The plaintiff claims Rs. 3,600 out of which he 
has given credit for-the advance payment ‘of Rs. 200 making a 
otal claim: of Rs. 3,400 only being rent at Rs. 200 per month 
from August, 1943, to January, 1945. ` 

The defendant filed its written statement and has taken a 
number of points therein. In the first instance the defendant 
company -pleads that it was not-a tenant but a licensee and 


secondly it’ pleads in paragraph ro of the written statement that . 


even if it idc it is entitled to protection from ejectment 
under the provisions of the Calcutta House Rent Control Order 
1943-, 


1 _ Mr. “Samarendra. Nath Sen who appeared for the defendant 


eompany gave up most of the points taken in the written statement ` 


and has raised the following issues only :— 

(1) Is the suit maintainable in the- absence of permission of 
the Rent Controller” under “the Calcutta Howe. Rent Control 
Order, 1943 ? 


(2) Has the defendant paid all rents -allowable under the Rent- 


Act, 1948 ? 


Mr. Niren De appearing for the plaintif aa, these issues- . 


and called the plaintiff as the only witness, Mr. Sen has called no 
witness on behalf of the defendant. The only witness Mr. Sen 
could have called as it now transpires from. evidence was Mr. 
Balai Sen, the Director but he is dead. jo ote 
` Issue No. 1. f po 

Mr. Sen has argued that under -section 9B of the Calcutta 
House Rent Control Order, 1943, this court cannot, entertain the 
suit on the ground that no permission was obtained from the 
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Rent Controller by the plaintiff in this suit for ejectment for 
non-payment of rent. I cannot accept that argument. The suit 
was filed on the 23rd. February, 1945, andthe written statement 


“was filed on the 12th April, 1945. Section 9B of the Calcutta 


House Rent Control Order, 1943, was not in existence on those 
dates but it came into operation on the 28th August, 1945. In 
any event the suit in my opinion is not hit by the provisions con- 
tained in that section. While that section existed it provided 
"where any such suit or proceeding by a landlord is pending in 
any court on the 29th August, 1945, no decree or order for the 
recovery of the house shall be made by such court on such 
ground unless the landlord has been permitted by the Rent 
Controller to prosecute the suit so pending". The law is no 
longer in operation. While that law was in force the court did 
not make any order or decree for possession. The law that now 
governs the passing of a decree or order for possession is con- 
tained in section rr of the West Bengal Premises Rent Control 
Act, 1948. I therefore hold that in this suit the absence of the 
permission of the Rent Controller is no bar and the suit is 
maintainable. : 

Issue No. 2. 

Mr. Niren De for the plaintiff b bas argued that the defendant 
company has not paid “tothe full extent the reat allowable 
by this Act" i.e. the West Bengal Premises , Rent Control 
Act, 1948. = 
'' His point is that Rs, 200 was kept as rent in advance and 
the deposit of Rs. 3,400 instead of Rs.3,Coo with the Rent 
Controller was not sufficient. Itis accepted on both sides that 
a sum of Rs. 3,400 deposited by the .defendant company with the 
Rent Controller on the 16th February, 1945, together with Rs. 200 
kept in'deposit with the plaintiff covered the rent for 18 months 
from August 1943 to January 1945. But Mr. De argues that the 
moment that is done the advance deposit is exhausted and the sum 


of Rs. 200 no longer remains as rent paid in advance. Therefore 
his argument is that the defendant bas not paid "to the full extent 


the rent allowable” by the Rent Act. Mr. De has conceded that 
the deposit with the Rent Controller was in time and he has not 
made any point that such deposit as was made was inany way 
out of time. I have held elsewhere in this judgment that this 
advance of Rs. 200 at the inception of the tenancy was nota 
condition and even if it were it has either been waived or that 


` the defendant is estopped from raising thé plea. But I will 


a 


3 


o 


r 


Vor. 83.) -HİGH COURT. 


consider whether the payment in advance of Rs. 200 can at all 
be considered to come within the definition and meaning of ‘the 
expression “rent allowable” in section 11(1) of the Rent Act, 1948. 

Under section 4(b) of the Rent Control Act, 1948 no person 
shallin consideration of the grant, renewal of. continuance of .a 
tenancy claim or receive the payment of any sum exceeding one 
month's rent for such premises as rent in advance payable with- 
out the previous consent of the Controller. Therefore without 
such written consent a landlord can claim and receive one month's 
rent in advance and such advance is permitted and allowed under 
the Rent Act. 

Butthe question is whether such advance- payment is or can 
be ealled “rent allowable by this AcU". The expression “the 
rent allowable by this AcU"has been defined in section 14- of the 
Statute. That- definition is specially ‘for the purposes of sec- 
tion 11 and section t2" of the Act. By sub-section (c) of sec- 
tion 14 that expression is defined to mean "rent agreed upon 
between the landlord and, the tenant" subject to any question 


-of Standard rent, No question of “Standard rent" arises in this ' 


case. In my opinion on a proper construction the words “the 
rent agreed upon between the landlord and the tenant" in the 
context of section 14 of the Act and particularly: having regard 


~ to the question of Standard rent stated therein mean the specific 


and periodic sum thatis payable by the tenant and does not 
mean deposits or advances or securities taken inthe name of rent 


Abut in fact in the nature of security for payment of such 


periodic sum. `> 

If this were not the construction then while under sub-sections 
(a) and (b) of section 14 of the Act the tenant will obtain 
immunity from ejectment of paying only the standard rent (which 
can be a monthly concept as a reference to the Statute and 
particularly to Part A of the Schedule to the Act will show) 


inspite of the fact thatin those cases there can be an agreement - 
for.payment of one month’s rent in advance whereas under sub- - 


section (c) of section 14 of the Act the tenarit will not only have 


lord and the tenant but also the advance payment of ‘rent con- 
-tended as "rent agreed" between the parties. "That will be in 
my opinion creating a difference in principle betwéen sub-sections 
(a) and (b)on the one hand and sub-section (c) on the ‘other 
for which I find no justification. Such a diference will mean 


that in case where the monthly rentis standardised the ‘tenant 


. to pay the periodic monthly rent agreed upon between the land- ~ 
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capnot be ejected if. he pays duly that monthly rent but in the. 
othér case he cannot resist ejectment if he pays the monthly 


rent and does not pay in addition a rent in advance which may be : 


the agreement of parties. : 

. The construction which I adopt is in accord” with the defini- 
tion of the word "Rent" under section'rog of the Transfer of ~ 
Property Act. Rent under séction 105 of the Transfer. of Pro- f 
perty'Act means a consideration of ‘a price -paid or promised Or. 
of money etc. “to be tendered periodically or on specified occa, 
sions”, One of the characteristic /ndica of rent is in my opinion 
‘the periodicity or the recurring character of payment on specified’ 
occasions. Payment of asum of money in advance has notin . 
the facts of tbis- case that periodic or recurring “character. There 

. 1s.no definition of “Rent” under the West Bengal . Premises Rent | 

- Control Act although there is a definition of “Standard ; "Rent". 

I am therefore entitled to consider and: ‘supply in this context 
the definition of "Rent" as given by- the Transfer of f Broperty = 
Act. f v : 

` - The classic exposition of thè nature and character of- paynient" 
ofrent in'advance is contained in the judgment. of: Willes J., in ^ 
De Nicholla v. Saunders (1) - which has been followed by. the 


Court of Appeal of this court in Tioke Chand- Surana vf B. 
- Beattie oe Co., (3). Willes-T. at p.- 5.4 of the Report I have: mens 


~ tioned observes as follows : 


"Paymént of rent before it is die is nota fulfilment of the' 


' obligation’ imposed by the. convenant to pay rent but is in fact "e 


“an advance to the landlord with an agreement that'on the day wher- 
the Rent becomes due such advance’ shdll be treated as a fulfil-. 
ment of the;obligation to pay the Ten". - - 

That learned Judge . observes that when rent is paid i in advance’ 


>the agreement is implied that the landlord will : appropriate - E 


* such advance when ‘the rent becomes due. It is of coürse. - 
-different - where by.the terms -of a lease or a tehancy rent is ` 
payable every month.in advance-but .that-is pot the case’ here,‘ - 
In Woodfal’s. well-known work on- Landlord & Tenant- 24th mc 


2 ibo thé law is stated in the following: terms : — 


* 


-“Payment before the day is-voluntary and a. payment of a suni: 
in gross. and no satisfaction at law of the rent", . , D 

- For. these" reasoné;:I am.of the opinion that: thé failure to! 
deposit Ra 202 as. Advice ent on the facta - of. -this case : ‘does.’ 


. (1) 1876) LR. s C. P. S891504). 7 ER: 


(2) (1988) 29 C: W. N. 59.9612)" AR a . D 


H ae , 


` 
T 


D 
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not disentitle the defendant to the protection offered by Sec.: 11(1) 
of the West Bengal Premises Rent Control-Act, 1948, and I 
thérefore answer issue No. 2 in the affirmative. ' E 

Mr. De at the last stage of his argument seemed to suggest that 
the advance payment of rent of Rs. 200 was a ‘condition’ of the 
fenancy and i's non-payment was a breach of such condition. He 
‘did not raise any issue regarding condition. But none the less 
I propose to deal with this question. 

Advance payment cf rent of Rs, 200 has not been pleaded in 
the plaint’as one of the ‘conditions of the tenancy’. The words 
"conditions of the tenancy” als» appeared under sectlon 9 (1) of 
the -Calcut'a House Rent Control Order, 1943 when the plaint was 
filed and if ejectment was sought on’ the, ground of non-perfoim: 
ance of the condition of tenancy it'shogld have, in my opinion, 
been pleaded that advance Ptym2nt of a month's rent was a condi- 
tion of the tenancy and tbat condition was not performed. In 
paragraph r of the plaint the terms of tenancy pleaded are that the ^ 

. tenancy was a monthly tenancy and that the rent was at the rate 
of Rs. 200 per month and a description of the area of tenancy, It 
does not plead .that payment of Rs, 200 as advance was a condi- 
tion of the tenarcy. Paragraph 3 of the plaint only states the fact 

„that a sum of Rs. 200 as advance:payment of rent was made on. 
the 16th September, .1943. But even there it does- not state that 

“such payment ‘was -a condition of the tenancy, On the oral evi- 
dence which was given by the plaintiff at the trial I am not satisfied 
that the payment of Rs. 200 as advance was agreed to be a condi» 
tion of the tenancy. The plaintiff says that the only agreement 
was that the rent was to be Rs aoo per month and that necessary 
water connection should be made (Q. 51-55). In answer to Q. 74 
the plaintiff said that^there was an understanding. He.tried to 
recover in answer to Q. 75-76 by saying that. there was an agree- 

"ment I am* not satisfied With this oral evidence that advance 
payment of Rs. 200 was agreed to be a condition "of the tenancy, 
and his auswers to Q.-9.17, Q. "51-55, Qu 60-67 are not in my 
judgment sufficient to-establish that payment of Rs. 200 as advance 
was a condition of the tenancy.. i 


- 


It is.in evidence.that the defendant company Went into occu- 
pation of the said premises on the ist August. 1943: which is __ 


also borne out by the fact of payment ofrent for! August, r943 
although in the defendant's petition befcre the Rent Controller, 
dated the goth June, 1944 (P. D. No. aa): the ‘defendant -company 
states that it engaged the-rooms under the tenancy.on the 16th 
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September, 1943. The giia evidence is in answers to Q. 4°5 
that the defendant went into possession on the 1st August, 1943. 
But the deposit of Rs. 2co as advance payment of rent was not in 
fact made until the 16th September, 1943. Therefore in fact no 
advance payment of rent was- -teken at the time when the defendant. 
company’ went into occupation, and that in my. judgment would 
amount to a waiver even if such advance ‘payment were inpune ‘BS 
a condition of tenancy. : 
"The letter dated the 16th September, 1943 from the deferidant - 
company to the plaintiff encloses a Cheque for Rs. 200 in payment : 
of “a month's rent as advance”. The reply of the plaintiff to that 
letter dated the 27th October, 1943 acknowledge receipt of 
Rs. 200 as "advance rent deposit for one month kindly sent by- 
you". These two letters in my opinion on a proper construction: 
do not stipulate such.advance payment as a term ‘or condition of 
the tenancy within the meaning of section 11(1) of the Rent 
Control Act, 1948. That the parties treated Rs. 200 -as advance 
in: deposit is clear from the correspondence. But such treatment 
does not make'ità term ora condition of the tenancy. “On the 
15th January, 1945 a notice to quit was given by the plaintiff's 
solicitor to the defendant company whereby demand was made 
for Rs. 3,400 on account of rent forthe months of August; 1943- 
to January, 1945 at the rate of Rs. 200 per month after giving 
credit for the sum of Rs. 200 paid in advance as aforesaid. 
Even in this notice beyond stating that a sum of Rs, 200 was made. 
over as deposit on account of a month's rent in advance to be set 
off against the last month's rent it is not. even suggested -that this 
was a condition of the tenancy. I do not consider that this 
notice of demand makes it clear that this was & condition of the 
tenancy. A reply was sent to this notice on’ the goth January, 
1945. - A cheque for Rs. 3,400 was sent to the plaintiff reserving . 
right on the part of the defendant to claim damages. This 
cheque was returned by the plaintiff's solicitor on the 31st January, 


-1945. The last letter dated the. and February, 1945 does not 


state that non-payment of advance money was the'condition of the 
tenancy and was the reason for return of the cheque for Rs. 3,400. 


.. Upon such return of the cheque the defendant company on the 
16th “February, 1945 deposited the sum of Rå. 3,400 with the 


Rent Controller. Within a week thereafter on the 23rd „February, 
1945 this suit was- filed, wher aggin in. the plaint non-payment of 
this advance money was not -pleaded as a condition of tenancy. 

Now that the time to deposit with the Rent Controller has expired 


^ 


- 


* a 


Vor. 83.] ^. „HIGH court. i 


and the defendant's position from that view irreparably prejudiced, 
it is for the first time that the plea is taken at the trial that non- 
payment of this advance was a condition of the tenancy and the 
plaintiff is not entitled to protection under the Rent Act, r948. 

On the oral evidence, on the letters and on tlie pleadings I hold 
that payment of advance rent was not a condition of the tenancy 


and in any event even if it were, the plaintiff, in my opinlon, is . 


estopped from raising this plea. a 
In my judgment the suit fails and is dismissed with costs. 
Mr. N. C. Pal: Attorney for the Plaintiff. 
Messrs. Dutt & Sen : Attorneys for the Defendants. 


R M. ^ Suit dismissed with costs. 


g Before Mt, Justice P. B. Mukharji. 
. MURARI MOHAN MUKHERJEE AND OTHERS 


v. 


PROKASH CHANDRA CHATTERJEE.* 


Calcutta Thika Tenancy Act, 1949 (West Bengal Act II of 1949), section 29— 
Jurisdiction of High Court—Section 2(5)—Calcutta Thika Tenancy Ordi- 
nance, 1948 (Ordinance No, XI of 1948), section 2—Thika tenancy, not a 
matter of legal interpretation or construction but a question of fact in 
every case to be decided on materials available—System of thika tenancy 
whether prevalent in the locality, a relevant factor—Diferent clauses of 
the lease to be analysed —Construction of documents creating tenancy 
under Bengal Tenancy Act (VIII of 1885), if has bearing on construction 
of lease for thika tenancy. Ui ` : 

P took lease on 1st July, 1932 from M the northern portion of a plot of 
land jn premises No, 235/1 Bowbazar Street, Calcutta ata rent of Rs 20 
per month. The lease was for a period of ten years with option for lessee 
to extend it for a further period of S years Under the lease P was given 
leave to construct and erect any structure on the land which was to be 


* Original Civil Suit No. 2010 of 1947. - 


Civi, 


1949. 
ww 
Harimohan Dutt 


v. 
C. K, Sen 
& Co. Ltd. 


Mukkarji, J. 





Civit, 


1949. ` 
we 
March, 10. 


— 
- EI 


286 


Civit. 
1949. 
New 


Murari Mohan 
-Mukherjee 


~ We 
Prokash Chandra 
Chafterjee, 


Marck, 10, 


-3 


4 THE CALCUTTA LAW JOURNAL. [Vou 83. 


removed by him before the expiry of the lease. By a letter dated the 25th 
April, 1947, M called upon'P to deliver up vacant possession to him on the 
expiry of the month of June, 1947 and to pay the sum of Rs. 60 the rent for 
the three months from April to June, 1947 + 


Held, that th» High Court has jurisdiction to try the suit. 


"The question whether one was a thika tenant or not is not a matter ‘of 
legal interpreta‘ion or construction but is a question of fact in every case 
to be decided on the materials available in such case But it is essential 
for any defendant to prove and establish the system referred to in section 2 
of the Ordidance or section 2/5) of the Act before he can be called a thika 
tenant under the Ordinance cr the Att. 


It ig not in evidence that the system mentioned in section 2 of the 
ordinance or section 2 3) “of the Act prevails i in the Bowbarac lo- ality of of the 
town, of Calcutta. . 5 

On an -€— of the different clauses in the alleged lease, the present 
defendant cannot be called a thika tenant within the meaning of the Calcutta . 
Thika Tenancy Ordinance, 1948 or the Calcutta Thika Tenancy Act, 1949. 

The interpretations of clauses or words in documents creating tenancy 
under the Bengal Tenancy Aot have no bearing on the question of construc- 
tion of the present lease. ; $e 7 

Rishikesh Law v. Satish Chandra Pal and others (1) and Manmoth Nath 
Mitter v. Anath Bandhu Pal (2), distinguished, 


“Suit for recovery of possession. 


The materials facts are stated as above. 


|. Mr. Anil Chandra Ganguly for the Plaintiffs. 


Mr. Gouri Mitter for the Defendant. Sov Li 


The following judgment was delivered : 
P. B. Mukharji, J. :—This is a suit by the ‘plaintiffs for the 
recovery of a vacant plot of land being the northern portion of 


- premises No. 235/1, Bowbazir.Sireet, Calcutta’ more particularly 


described in the schedule to the plaint. According to the plain- 
tiffs the defendant was a tenant in respect.of the said plot of 
land foraterm of 15 years ending on. the 3oth June, 1947, at 
arent of Rs. 20 per month. By a letter dated the 25th April, 
1947, the plaintiffs called upon they defendant to give vacant 
possession on the expiry of the month of June,-1947, Itis also 
_ alleged in the plaint that a sum of Rs. 6o was due and payable by 
' the defendant on account | of rent for three months from- Api to 
June, 1947. : LEG : 

The defendant. filed. bis. written “statement snd he Bok: a 


_(t) (1921) A. I. R. 1922 Calc, 123. 
(2) (1918) 23 C. W. N. 2301. > POM dd AS 
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number of points in. defence. Mr. Gouri Mitter who appeared 
for the defendant has abandoned all these points taken in the 
written statement and has aigued only one point before me and 
«that is a point arising ünder the Calcutta Thika jeunes Act, 1949. 
to which I will refer later on ín the judgment. 


On behalf of the defendant he had admitted the lease dated 
the rst July, 1932, between the plaintiffs and the defendant and 
the letter dated the 25th April, 1947. These two documents are 
to be found in the admitted brief of correspondence which bas 
been marked by consent as Ex. Ain this suit. For purposes of 
this suit Mr. Gouri Mitter for the defendant has admitted the 
facts stated in the plaint. 


Mr. Mitter contends that the defendant comes within the 
the scope of the Calcutta Thika Tenancy Act, rg49 and this 
Court has no jurisdiction to determine this suit having regard to 
section 29 of that Act. He relies on section 2(5) of the Act which 
defines thika tenant in the following terms —— 


"thika tenant" means any person who under the system 
“commonly known as “thika”, “thika masik utbandi", “thika 
masik” “thika bastu" or under any other like system holds, 
whether undera written lease or otherwise or has been recorded 
in any record-ofrights as holding, under the title “dakhal 
basatkar" or other like appellation, land under another person 
and is or but fora special contract would be, liable to pay rent 
as a monthly or at any other periodical rate for'that land to such 
other person and has erected any structure on such land fora 
. residential, manufacturing or business purpose and includes the 
successors in interest of such person. 


Mr. Mitter’s argument is based on thes two expressions “cr 


under any other like system" and “whether undera written lease’ 


or otherwise", Itis not his contention that the defendant isa 
thika tenant inthe sense that he could be called as. “thika” or 
“thika masik utbandi’ or “thika masik” or "thika bastu”. What 
- he contends is, this that having: held over after the expiry of the 
lease which I have mentioned the defendant should be treated as 
holding the land within the meaning of the expression. "under any 
other like system", He further points out that the:fact of there 
having been.a written lease does not alter the situation because of 
the words ‘whether under a written lease-or otherwise”. 


Mr. Mitter contends that so far as'the definition of “Thika 
Tenant” ts concerned the ordinance and the Act are more or less 
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-in similar terms and that his construction of the definition section 
should be accepted. 


I cannot accept bis construction of sectjon 2(5) of the Calcutta 
Thika Tenancy Act, 1949 or section? of the Calcutta Thika 
Tenancy Ordinance, 1948. It seems to me that a tenant can 
only be called athika tenant under any particular system, It 
may be the system which has the well-known names mentioned 
in the statute, namely, "thika", “thika masik utbandi" “thika 
masik” or “thika bastu”. It may also be a similar system. But 
the fact of having a system under which a tenant holds has to 
‘be established. Mr. Mitter has frankly conceded that he has no 
evidence on the point, In the absence of. evidence I am not 
prepared to hold that as a matter of fact the defendant is a 
tenant under any system which can be called the system of a 
thika tenant. Mr. Mitter contends that it should follow as a matter 
of legal construction and interpretation of Calcutta Thika Tenancy 
Act or Ordinance and the definition as provided under section 
2(s) of that Act or section 2 of the Ordinance. In my judgment 


itis not a matter of legal interpretation or construction but is a` 


question of fact in every case to be decided on the materials 
available in such case. But itis essential in my view for any 
defendant to prove and establish the system referred to in sec- 


-tion 2 of the Ordinance or section 2(5) of the Act before he can 


be called a thika tenant under the Ordinance or the Act. It is 
a matter of proof and evidence in every case. 


In this particular suit the fact is that there was a lease, dated 
the xst- July, 1932. That lease was of the northern portion of 
the plot of land situated at premises No. 235/1, Bowbazar Street, 
“Calcutta. It is not in evidence that the system mentioned in 
section 2 of the Ordinance or section 2(5) of the Act prevails 
in the Bowbarar Street locality of the town of Calcutta. Then it 


.was a lease for at firsta fixed period of ro years with option 


thereafter on the part of the lessee to extend the lease fora 
further period of 5 years. It gave leave to the lessee to cons- 
truct and erect any structure on the land ; under the terms of the 
lease, the lessee was obliged to remove’ the structures so erected 
before the expiry of the period mentioned in the-lease. Analysing 
the different clauses in the alleged lease I do not consider that 
the present defendant can be calléd a thika tenant. within ‘the 
meaning of the Calcutta Thika Tenancy Ordinance; 1948 or the 
Calcutta Thika Tenancy Act, 1949. 


Vor. 84]  - — . :. HIGH count. 


Mr.-Milter has réferred me to two decisions. One is a deci- 
sion of Rishikesh Law v. Satish Chandra Pal & Others (1). 
That was a decision under the Bengal Tenancy Act. It was 
concerned with the interpretation of a Uriya document where the 
words “thika mokrar” were used and the nature of the land could 
be gathered from the fact that the tenant had to pay at so mapy 
. annas per bizha for jalkar rent. There the learned Judges held 
that the'word “hika” was used to indicate the creation of 'a 
tenancy and the word ''mokrar" written in Uiiya was in reality 
` intended to mean mokrari indicating that the rent was fixed in 
perpetuity. Ido not think that these considerations are germane 
to the construction now put before me. There are many kinds 


of tenures described in the Bengal beneycy Act and current in 


different parts of the Province. - 

The other decision to which-my attention has been “drawn by 
Mr. Mitter is Manmoth Nath Mittery. Anath Bandhu Pal (a) 
.Mr. Mitter has referred me to page 213 of that report. That 
again was a case under the Bengal Tenancy Act and it is not 
, concerned with the question of EODEHHCHOR that I have before me 
in this suit. i: 

"In that view of the matter I hold that there is nothing in this 
case to suggest or to-show that the defendant isa thika tenant 
within the meaning of the Calcutta Thika -Tenancy ia ud 
` 1948 or the Calcutta Thika Tenancy Act, 1949. 

There will accordingly be judgment for the plaintiff in terms 


- of prayers 1, 2, 3 and 5 of the plaint. The mesne prnfits would 


be at the rate of Rs. 2 per day until delivery of possession. 

. Mr. Mitter on behalf ef the defendant has asked for some 
time to vacate on the very good ground that his client has got 
structures on the land which he had built. I think he is entitled 
to have some time, Mr. Mitter asks.for six months’ time which 
I do not consider to be long having regard to the fact that he has 
been there for the last 15 years. The execution of this order for 
.vacating possession will be stayed for six months. within which 
time the defendant must vacate. "This indulgence of time for six 
months is-given to the defendant on the defendant’s undertaking 
not-to prefer an appeal from this judgment. 

Messrs Mukherjee & Biswas : Attorney for the Plaintiffs. 
Mr. G. B. Dhur: Attorneys for the Defendant. 


8$ Cc ' . Y : Suit decreed, 
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Damages—Breach of contract—Contract to supply coal dust—Contract by 
letters —Construction—Susply of wagons—Abssnce of special stipulations 

_ for exemption of liability to supply coal on failure to get wagons, effect 
of—F. O. R. contracts qualifying place of delivery and qu^lifying price, 
interpretation of—F. O. R. and F, O B. contracts, distinction between 

j . - ' Indian Sale of Goods Act (III of 1930), section 36—Non-performance of a 
i ~ lawful contract in consequence of unforeseen accidents, if fixes liability 
for damages—F. O. B contract—Mention of the name of ship, if 
essential —Technicalities of F.O B. contracts not to be imported into 


FO. R. contracts—Ths present contract, if an ordinary.inland contract—. 


i Satisfaction of the only condition, if makes the coniract am absolute and 
unqualified contract—Damages, measure of. 


The contract between G and N contalied in two letters dated the a7th 
March, 1943. G' wrote as follows :—I shall be much obliged, if you would 
kindly accept my order for supplying 6 wagons of dust -coal; required for the 
manufacture of bricks at Konnagar Railway Station as per priority class 
“N” issued in my favour,by the Chief Engineer and Controller of Bricks, 
dated the aand March, 1943, Please let me know the name of your loading 
station also. ue 


On the same day N wrote as follows :—“With reference to your letter of 

date we have the pleasure to accept your order for 6 wagons of dust coal from 

` our Angarpatra Colliery for your brickfield at Konnagar subject to the sanction 
of the authorities concerned,” E 


, . On 37th March, 1943 N wrote further as "folloirs :—“In continuation of 

‘our letter of date we have to confirm that the rate of dust coal would be 
Rs. 10 per ton F. O. R. Colliery Katrasgarh orat Rs, 9 pore the market 
rate is proved to be so by you," * - 


Held, that on a construction of the contract it is olear that the order of 

the plaintiff was upon the defendant to “supply. 6 wagons of dust coal for the 

E .purpose:of manufacturing bricks at Konnagar Railway Station, that this offer, 
z0r order was accepted “subject to the sanctiom of the authorities" and that 

-the words *'sanclion- of the authorities” in the context and surrounding 


circumstances of this case mean the sanction of the Controller of Coal. 


Distribution and do not mean actual supply: of. railway xu by the railway 

-. authorities. B 
The letter, dated 27th March, 1943 ouly intended to. conim “or fix tho 
: price - or ‘rate’ and that price was fixed with reference to F. O, R. Katrasgarh, 


* Original Civil Sult No. 831-0f "1945 (liquidated claim). 


tee 
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In other words the contract was that the buyer will pay the price prevailing at 
the rallhead at Katraszarh (as opposed to Calcutta or Konnagar price) and 
will also pay for the railway ba between Katrasgarh and Konnagar Rail- 
way Station. 


If the defendant wished to be exempted from its liability under the con- 
tract to supply coal on the ground of failure to obtain supply of railway 
wagons, it was.the duty of the defendant to see that a special stipulation to 
that effect was included in the contract and in the absence of such stipulation, 
the ground that wagons were not available canrot be put forward as an excuse 
for non-p:rformance of the contract, 


Lord Wrights observation in Maritime National Fish Limited v. Ocean 
Trawlers Limited (1) followed. 


The words F. O R. are well-known words in commercial contracts. They 
mean when used to qualify the place of delivery, that the «seller's liability is 
to place the goods free on the rail as the place of delivery. Once that is done 
the risk beloags to the buyer. The risk of transit and the burden of the 
freight in F. O. R. delivery contract therefore are borne by the buyer. But 
the words F. O. R. simpliciter do not mean that the buyer in every case 
has responsibility to supply the railway wagons. 


The words F, O. R. in the third letter of. the 27th March, 1943 qualify- 
price only because the place of delivery was by theother two letters the ` 


place of destination Konnagar Railway Station. 


Sohn Inglis v. William Stock (2) and H. O, Brandt & Co. v. H, N Morris 
& Co, (3) distinguished 


The words F, O. R. or F. O. B. have no meaning in abstraction without 
reference to the terms of a particular contract, Jf these words qualify the 
place of delivery then certain consequences follow but if they qualify only 
the prices then the consequences are not necessarily the same. As for 
instance when the price charged is F. O. R, but the place of delivery is place 
of destination as in the case before the Court and not merely free on rail. 


Colliery v. Overseas Exporters Ltd. (4) and observations in Benjamin on 
Sale in Chapter of Delivery, 6th Edition page 785 relied on. - 


The acceptance of the order meant liability to deliver at Konnagar 
Railway Station and necessarily implied liability to procure whatever means 
there could be to effect such delivery at Konnagar Railway Station. 


“There seems no doubt where there is a positive contract to do a thing 
not in itself unlawful, the contractor must perform it or pay damages for not 
doing it, although in consequence of-unforeseen accidents the performance of 
his contracts has become unexpectedly burthensome or even impossible." 


(1) (1935) A. C. 524 (529). 

(2) (1885) 10 A. C. 263, 

(3) (1917) 2 K. B. 784» À 
(4) (1921) 3 K, B. D 302. 
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Crvit. : Observation of Blackburn, J. i in Taylor v ` Caldwell (1) approyed by Lord 
> 1949. Wright in Yoseph Constantine-v.- Imperial Smelting Corporation. Limited (2) at E 


followed. . d. 
Girija Prasad Paul Po on de 


v There is this distinction between F. O. B, contract and F.O. R. contract - 
eun Nanpan! that while there is an obligation normally under the F. O. B. contract for 
ae the buyer to name the ship there is and can bs no corresponding obligation 


pes apart from special sgreement in a F.O:R contract for the buyer to name E 
the Railway. 2 z PUE 


Halsbury Volume 29 ( Hailsham Kdition) P. 225 Art. 200 referred to. 


Each ship unlike a railway is a separate entity with separate voyage ~ 
insurance with each voyage a separate venture with separate charter party 
-with specified route fiom which deviation is possible only in specified cases 
e WA nu leading to different conditions of carriage such as right of. jettison etc, unlike 
ge ; ' the conditions of carriage by rail. It is therefore in the fitness of things that 
` in a F. O. B. contract the naming of a particular ship i is important and 
relevant to the carriage of goods and the conditions of such carriage. 


-All the technicalities and incidents of F. O. B. contract should not be 
* imposed into F. O. R. contract and that even in F, O. R. contract the-buyer 
has no responsibility to find name and supply the. Bale, wagon to the 
sellor. $ 
Indian Sale of Goods Act, sé 36, referred to. 


3 | Wimble v. Rosenberg (3) and Halsbury Volume 29 (Hailsham Edition) 
di ,P. 228 Art. 308 referred to. a: 
* The place of delivery being the place of destination in this case, if 
differentiating criterion of Halsbury be applied then this contract is nót 
really F, O. R. contract at all but an ordinary inland contrac:. 
John Inglis v. William Stock (4) and H. O Brandi S Co; v. H. NÑ. Morris 
& Co. (5) distinguished. 


As soon as the sanction of the Controller of Coal. Distribution. was 
Obtained, the only condition was satisfied and the contract betame an | absolute 5 
and unqualified contract. 


Joseph Constantine v, Impérial Smelting Corporation Lid. (6) followed. . 


Suit for damages for non-delivery of goods and’ for refund of ` 
the sum paid in advance. 


"The material facts will appeàr from the judgment, ] D 
Mr. Niren Diy for the Plaintiff. 
Mr. E. R. Meyer for the Defendant. 


/) (1863) 3 B. & S, 816 (835). 

(2) (1942) A. C. 154 (204). ` 

(3) (1913) 3 K. B. 743°(750) 752-53. i E E 
(4) (1885) 1o A. C, 263. 7 DERE Qo 

(5) (1917) 2 K. B, 784. MEME . : 
(6) (£942) A. C. 154 (204. ~ : Zum Um EM 


c x rà 
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The following. Judas nt was delivered, S qx cw ot ae 
. P. B. Mukharji, J. :—This is a: suit for the recovery of a 
sum of RsiT,r43 being the damages for .non-delivery of goods 
and for refund of, Rs.:s00 which was: paid -in advance. as ‘part of 
the price. The contract-is contained’ i imtwo letters -dated the:27th ^ 
March, 1943. The first lettet is from: the plaintiff placing an order 


r With tbe defendant in the following terms ;—:- 


"I shall be much obliged if you would kindly: accept my a 


; for supplying.6 wagons of dust coal required for the: manufacture í 


of bricks at Konnagar Railway Station as per. priority- class. *N' 


. issued in my favour .by ,the Chief: Engineer ^and Controller of 
$ Bricks dated the 22nd March, 1943. Please let me - “know the - 


. name of your loading station also”. 


. issue is.“what damage, if any. is payable by the defendant poo 


On the same day ihe defendant Company v wrotè in the e following 
terme: - oc ^ E E EE: M 


"With reference to your letter. af date we have the pleasure 


.to accept your order for 6 wagons of dust coal from our Angar- 


patra.Colliery for your brick-field at Konnagár tbe to the 


' sanctiori of the authorities concerned." 


-The only main issue Táissd by the defendant company in.this" 
case is- “what. -was the contract between. thé parties” ? . The other - 


t 


The’ dispüte has raged over thé question as to who Was liable 


, under “the. contract.to supply railway wagons. The defendant's 


case.is: ‘that it failed to -deliver the goods bécause it could not 


‘obtain any -rdilway "wagon. Non-delivery--is aaid to be-executed 


, on-the ground of failure to obtain railway wagons. ` The defendant ` 
; contends: that the plaintiff had the liability to supply wagons 


under the contract atid the plaintiff ‘has failed to do' so. The ` 
plaintif contends that he. had no liability to supply wagons and - 


,, hia only contract with the defendant was that the -defendant- shall ' 


deliver ànd. supply^ dust coal to the plaintiff at Konnagar Railway - 


; Station. - The plaintif- contends further that he made it quite 


clear in his offer which I: have quoted above that the defendant 
was to "supply" 6 wagons ‘of coal and he also gays: that his only 


: obligation’ as a manufacturer of bricks was to produce the priority: 
' certificate of the Chief- Engineer and Controller of Bricks; - 3 


H buyer sends that certificate to the seller, The seller thereupon 


The procedure may be stated briefly so far as it appears from 
the cvidence. - A -manufacturer of bricks, if he wishes.to have coal 
supplied: to him, has tó produce the necessary priority certificate ` 
from the Chief.Engineer and Controller of- Bricks. - Then the 
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on the basis of such certificate proceeds to obtain permission 
from the Controller of Coal Distribution for railway wagons. ' 
The defendant's contention is that the words “subject to the 


' sanction of the authorities" in the letter of acceptance of the 


27th March, 1943 meant sanction of the railway authorities. It 
appears clearly from the letter. of the defendant, dated the 13th 
April, 1943 that the words "sanction of the authorities" in the 
letter. of acceptance meant sanction from the Controller of Coal 
Distribution, That the intention of the parties also referred to 
this sanction is plain from the admission contained in the answer 
given by Srimany to Q. gr. It has been admitted in evidence on 
behaif of the defendant that he obtained such sanction to despatch 
6 wagons of dust coal against the plaintiffs order. But he says 
that was not enough and although according to him he went on 
indenting for railway wagons he actually in point of fact never got 
any wagons to transport the coal from the Colliery to Konnagar 
Railway Station. : 

In my judgment this is not a ground which in law can excuse 
the defendant's non-delivery of the goods under thie contract. 
The defendant wants to construe.the word “sanction” in the * 
letter of acceptance of the 27th March, 1943 as meaning supply, 
of railway wagons. In my opinion such:a' construction is not 
permissible. That the authorities had sanctioned as a matter 
of fact the despatch of 6 wagons will be clear from the admission 
notonly inthe oralevidence of Srimany but also in the letter 
of the 13th April which is plaintiff's document No. 8. If the 
defendant wanted to excuse itself from the performance of the 
contract on the ground of failure by the Railway authorities to 
deliver railway wagons then in my ‘judgment the defendant 
should ~have made express stipulation to exclude its liability 
on that ground. The defendant has not done so. The time 


were such that there were various difficulties and restrictions in .. 


‘respect of movement of coal from one place to another and if the, 
defendant wished to be exempted from its liability under the 
contract to supply coal on the ground of failure to obtain supply 
of railway wagons, it was the duty of the defendant to see that 
a special stipulation to that effect was included in tbe contract. 
In such a case where the dearth of Railway wagons was present 
in the mind of the'contracting parties, the absence of an express 
stipulation in the contract excusirg performance of such con- 
tract on the ground that wagons were not available means that - 
such ground cannot be put forward as an e&cuse for nomperfor- 


* 


` 


- Vor. 83.] ' — ' EIGH COURT. 


ERI 


è 


mance, Lord Wright in the Privy Councial decision of Maritime 
National Fish Lid. v. Ouan Trawlers Ltd. (1) observes as 
follows :— WE C AP - 
“In a case such as the present it may bè questioned whether the 
court should imply a condition resolutive of tbe contract when 
the parties might have insertéd an express condition to that 
effect but did not do so, though the possibility tbat the things 
might happen as they did was present in their minds when they 
made the contract. This was one of the grounds on which the 


‘Judges of the Supreme Court were prepared to, decide the case. 


Their Lordships do not indicate any - dissent (rom the reasoning of 
the Supreme Court on this point". 

The construction of the contract is in my opinion quite: clear. 
The order of the plaintiff was upon the defendant to supply 
6 wagons of dust coal for the purpose of manufactüring bricks at 
Konnagar Railway S'ation. Mr. Meyer made a faint suggestion- 
that this meant manufacturing at his Railway Station: but he gave 
it up -as quite untenable: at a later stage. This order makes it 


- clear that the coal was to be delivered to the plaintiff at Konnagar 


- Railway Station and there was and could be no question of 
manufacturing bricks at the Railway Station: That offer or order 


- was accepted “subject to sanction of the authorities”. ' I construe 


~ the words “sanction of the authorities” in.‘the context and 


surrounding circumstances of this case as meaning the sanction of 
the Contr -Iler of Coal Distribution and not as meaning actual 
supply of railway wagons by the Railway authorities. 

Mr. Meyer appearing for the defendant company has drawn my 
“attention to the third letter of the a7th March, 1943 and has 
argued that the words “F. O. R. Katrasgarh" mean a contract 
in which the buyer has the liability to procure the wagons, 
This re letter of. the 27th Maren 1943 is in the following 


^ terms :— 


“In ‘continuation of our letter of date we have to confirm that 
“the rate of ‘dust coal would be Rs. ro per’ toi F.O R. Colliery 
Katrasgarh orat Rs. g ee the- market rate is proved to be so 
by you." 

On the facts-of this case I cannot accept that argument. The 
buyer wanted delivery of the coal at the Konnagar Railway Station 
and he also wanted to know by. the terms of that offer the name 
of the loading Station. The third letter of the 27th March, 1943 
in my view of construction was only intended to ‘confirm’ or fix 


a) (1935) 1935 A. C. 524 (529). 
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ij ‘ t ` 
the price or ‘rate’, . That price was fixed with reference to F. O. R. 


. Katrasgarh. “In otber words the contract was that the buyer will 


pay the price prevailing at the ráilhead at Katrasgarh (as opposed 
to Calcutta or Konnagar price) and will also pày for the .railway 
freight between Katrasgarh and Konnagar Railway Station. 5 

` The words F, O. R. are wéllknown words in commercial :con: 
tracts, In my judgment they mean when used to qualify the place 


^ of delivery, that the sellers liability is to place the goods free on 


the rail as the place of delivery. Once that is done the risk 
belongs to the buyer.- The risk of transit and the burden of the 
freight in F. O. R. delivery contract therefore are borne by the . 
buyer. But the words F..O. R. simpliciter do not in niy judgment 
mean that the buyer in every case has responsibility 'to supply ' 
the railway wagons. ` Whether in a particular case on a particular 
‘contract the words ‘F. O. R? will mean buyer's responsibility 
to procure Railway wagons or whether it will mean’ that’ the avail- ' 


^ ability of Railway wagons is the basis of the contract the absence of 


which will lead- either to frustration or discharge of seller's obli- 
gation will-depend on the facts of each case. The words 'F. O. R? 


, may qualify delivery or the plate of delivery and again they may 


qualify the price. Here the words ‘F, O, R» in the third letter of 
the 27th March, 1943 according to my construction qualify price 
only because the place of delivery was by the.other two letters 
the place of destination Konnagar Railway Station. In other 
words this is a case not of 'F. O. R, delivery’ which is never the 
place of destination but is a case of F. O. R. price only.. 

Mr. Meyer has relied on two cases—one is John Inglis v. 
William Stock (1), and the other is Z7. O. Brandi & Co. v. H. N. . 
Morris & Co. (2). These.authorifies in my judgment do hot help 
Mr. Meyer.either on the facts or on the law. Both the cases fre 
cases of F. O. R. delivery and not F. O. B. price. In the first 


‘case the point for decision waa that in a F. O.' B. contract once 


¿the goods have been put on board the ship the buyer has sufficient 
"insurable, interest in the goods, As the Lord" Chancellor at p. 268 
'as' well as Lord Blackburn at p. 271 of the Report made it quite 
, clear that under a F. O. B. delivery contract the purchaser was 
^ tó name the ship , and until that was done the seller obviously 
could-not put it on board that ship. In the other.case Viscount 
Reading, C. J. At. p. 795 also points out that the characteristic of 


,& E. O, B delivery contract is that the seller has to select his own 


(1) (1885) ro A. C. 263. 
(a) (1917) 2 K, B. 784. 
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^Ship and find that ship for the buyer. Mr. Mayer argues on a eme 
parity of reasoning on the basis of these authorities that in F. Q. R, 1949, 
contract, the buyer must find-the railway wagon. This argument Girija Prasad Paul 
in my judgment is the result of à confusion of thought and expres- _ ve 


~ The National 
sion. which suggests that the words-F, O. RY or ‘F. O. B., have a Coal Co., Ltd, 


meaning in abstraction without teference to the terms of a parti- 
cular contract, If these words“ qualify ‘the place of delivery in a 
particular contract then certain consequences follow while if they 
“qualify only the price or as to how the price is to be fixed then 
.-the consequences are not „necessarily the same as for instance when 
the price charged is.F. O; R. but the place of delivery is the 
"plies of destination as in-this case, and not merely "Free on Rail". 
The nature of a contract, with. F. O. B. delivery is discussed in 
- Colley v. Overseas Exporters Ltd. (1) and in the: chapter on delivery 
^in Benjamin on Sale 6th Edition page 785 and I rely on these - 
observations. e fo EU 
In my judgment each case has to be decided on the facts of 
the particular contract which is before the Court. The first two 
. letters of the 27th March, 1943 do not ‘clearly i impose any liability 
on the buyer to secure railway wagons, My reading of the 
contract before me is that the buyer wanted 6 wagons of dust «coal 
and he accordingly. -placed an order with the defendant. All that - 
_ the buyer stipulated was’ that the delivery should be made at 
. -Konnajar Railway Station and not F. O. R. Katrasgrah. As to 
how the delivery is to bà effected at Konnagar Railway Station 
and on what basis and.conditiou was a matter for the seller to 
stipulate.- He could have stipulated that he would only accept 
“the order if the buyer supplied the railway wagons. He did not 
».~ do so on the facts of this case, and indeed acceptea. the order to 
^ ` supply: ‘six wagons’. He accepted the order, which in my opinion - 
meant liability to deliver at Konnagar Railway Station and neces- 
Res “early implied. liability to procure, whatever means there could be 
'to effect such delivery at- Konnagar Railway Station. The third 
.lettér of the ajtli-, March, 1943. was only for the purpose of fixing 
: * the price with reference to F, O. R, ‘Katrasgarh, Apart from the 
. "price ‘that letter. in my view has no bearing on other parts of the 
“contract. The words F. O. R; Katrasgarh therefore in that letter 
must mean with reference to the facts of this case ag determining 
athe price of the goods and nothing else. 
- The evidence in this case on.the facts supports the view that 
I take. The plaintiff in answer to Q 5 says he eer to the 
(1) 1921) 3.K. B, D» Joa. , 
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' defendant the priority certificate issued in his favour for 6 wagons 


of dust coal and Hé says so also in answer to Q. 6. In factin 
answer to Q. 35 he says that after the certificate is obtained the 
consent of the defendant is required which consent the defendant 
at first give in Marcb, 1943 but later refused in February, 1944. 
See also his answers to Q. 4r to 45. He definitely makes the 
case in cross-examination that be has nothing to do with the 
Railway Authority and the procurement of wagons according to 
him was the duty of the defendant (Q. 97 to 103). 

The defendant’s evidence is that the arrangement for the 
defendant’s liability to supply wagons ‘was an oral arrangement 
(Q. 7) and he admits that there was nota word about wagons in 
the letter of acceptance (Q.8to12). The defendant also says 
that he never informed the plaintiff in writing that the defendant 
was indenting wagons but was not getting ‘supply of wagons but 
came forward with the story that the p'aintiff used to come 
occasionally (Srlmany Q. 33 to Q 38) suggesting thereby that the 
plaintiff must have been informed during such alleged visits a case 
which was never put to the plaintiff when he was in the box. 
The answer which the defendant gives to Q.g1 in my opinion, 
séttles the decision of this case. There the defendant admits 
that the sanction which he referred in his letter of acceptance, 
dated the 2:th March, 1943 was the sanction mentioned in the 
letter of the -r3th April, 1943 which is only the sanction of the 
Controller of Coal Distribution. It is common ground and 
admitted that the sanction of the Controller of Coal Distribution 
was in fact obtained. If that is so then the exception or the 
condition which the letter of acceptance stipulated is satisfied when 
that sanction of the Controller of Coal Distribution was obtained. 
As there was no further reservation or exception to excuse the 
performance of the seller’s liability the contract becomes absolute 
and the sense pointed out by Lord Porter in Joseph Constantine 
Steamship Line Limited v. Imperial Smelting Corporation Ltd, (v). 
The seller therefore jin my opinion in this case both on the law 
and on the facts is not entitled to put forward the non-availability 
of railway wagons a$ a ground of non-performance of the contract 
by the defendant. Defendant only stipulated for sanction of the 
Gontroller of Coal Distribution and that stipulation was satisfied 
when that sanction was obtained. Thereafter there was an 
unqualified liability on the seller to deliver the coal at Konnagar 
Railway Station: - 

(1) [1942] A, C. 154 (204). 
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The conduct of the defendant also supports the view I take. 
Srimany admits that he sells soft and hard coke to private parties 


(Q. 55) and that he never sold any dust coal to any. private party i 


(Q. 68). -A clear question was put tô him in- cross-examination 
as to whetliér the defendant. specifically mentioned about the pro- 
curement of wagons by the buyer ia cases of contracts of purchase 
by private parties and his answer was: that he took. special care 
to mention in such contracts ‘in -writing that the procurement of 


wagons would be the. responsibility of the buyer (Q. 69 to 7o). 
If that be so it is inexplicable why in this-case which is the only . 


contract of its kind by the seller to sell dust coal to a private party 
this stipulation should be sbsérit-and the absence of such stipula- 


tion can only lead to the, inference that it was not the intention of 


the parties in the contract before me that the liability to procure 
railway wagóns will be of the buyer. '- Secondly, there is another 
conduct. of the defendant which bears on this question. He never 
wrote to the plaintiff that he had | any difficulty in procuring railway 
wagons. It seems to me incredible that the very ground on which 
the defendant claims to be excused for non-delivery is never 
mentioned in the corrésponderice until the 29th. January, 1944, 
and that also only in reply to. the plaintiffs’ pleader’s letter of 


' demand, dated. the 26th January, 1944. It was on the agth 


January, 1944 that the defendant came forward for the first time 


'' with the -story that he had been continually indenting for wagons 


i pending a letter was written by the defendant's solicitor, dated the ' 
, 20th July, 1945 to the Coal Area Supérintendent, “Dhanbad, 


but not a single wagon was available. I do not- accept Srimany's 
testimony that -he orally informed the plaintiff about the wagons 
and I accept the plaintiff's evidence on the point that he was 
never told anything about the non-availability of. wagons. The 


case of indenting for wagons made by the defendant has certain ` 


features’ which do not inspiré confidence. While the suit was 


E.I. Ry. who. replied on the 25th July, 1945 _Stating, that the 
original indents were not ayailable. The Coal Area Superinten- 


dent ofthe East Indian Railway of course- has not b&en called ^ - 


to give evidence in what circumstances it is now being said that 
the original indents are not available, In the place of original 
indents an indent book of the ‘defendant company has been, 


; ‘produced and its entries have been tendered- purporting to show 


t 


that from April, 1943 - the defendant went. on indenting for ` 


railway wagons without success. That indent book was written 
by one TRA puma BUM who however has not given evidence on 
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the ground that he has left the service of the defendant (Q..58 to - 
60), There is no correspondence between defendant and the 
- Railway making any enquiry whatever why no wagon was being ` 
supplied against the indents and the reason given for making no 
such enquiry is that the defendant never had correspondence with the 
Railway on the point "it being the business of the buyer". &ccord- 
ing to the defendant (Q. 3o to 31). But then again the defendant 
admits that they do correspond with the Railway, if the buyer 
wishes to continue the indent (Q. 32). But I have said before 
the buyer was never informed at all in this case that the wagons 
were not being obtained and therefore there is and can be nothing 
in writing to show whether the buyer wished them to continue 
the indent or not. As there is no writing the gap was attempted 


“to be filled up by Srimany by suggesting visits and conversation 


(Q. 33). There was a further embellishment of the case by intro- 
ducing telephone in answer to Q. 104. The way Srimany answered 
these questions gave me the impression that he Was not telling 2 
the truth before the Court. I have come to -disbelieve his testi- 
mony particularly on this point of indent.of wagons, apart - from 
the fact that no suggestion about this conversation and telephone, 
talks was ever put to the plaintiff in cross- -examination. ` z 
There is yet another reason why I consider the non-availability 
of railway wagon not to be an excuse for-non-delivery by tlie seller 


' in this case. It is in evidence that the seller got several wagons 
- against diverse other indents between the period from March to 


December, 1943 and such supply of wagons was. available at - 
Katrasgarh Railway Station. i 

The despatch book showing the destination of wagons from: 
Katrasgarh Railway Station was disclosed at the eleventh hour 
and the plaintiff never had any opportunity to inspect them 
(Srimany Q. 44 and. 45). It is also -clear from evidence that 
railway wagons were coming to Konnagar Railway Station carrying 
coal for the plaintiff from other sources as have been proved by-, 
the bills and the relevant railway receipts of Ramsaran Das during 
the period from March, 1943 to June, 1943, as also by the bill of 
Beharilal & Co. and the relevant railway receipt in February, 1944. 
It is therefore apparent that railway wagons carryiog ‘coal: for the 
plaintiff were coming to Konnagar Railway Station and were 
available. The plaintiff performed his part of the ‘contract by 
producing priority certificate and the, condition of, acceptance was 
satisfied by the obtaining of sanction {rom the Controller of Coal 
Distribution for supply of wagons to the plaintiff. The defendant - 


.Vor. 83.) f HIGH COURT, 


thereupon took upon itself the responsibility and rightly in my 
view to indent wagons for the plaintiff on the basis of the sanction 
of Railway wagons granted by the Controller of Coal Distribution. 
It may be unfortunate that in point of the defendant it may not 
have obtained an actual supply of wagons against such indent but 
the contract in my view was such as cannot be said to absolve 
_the defendant from its liability for the failure to deliver the coal 
Which he engaged to deliver at Konnagar Railway Station even 
though such failure may have been occasioned by the non-delivery 
of railway wagons by the railway authorities, and for which non- 
delivery of wagons the defendant may not have been at fault. It 
will be appropriate to rely on the following observation of 
Blackburn, J. in Zay/or v. Cadwell (x) approved by Lort Wright in 
Joseph Constantine v. Imperial Smelting Corporation Limited (a). 
“There seems no doubt where there is a positive contract to do a 
thing not in itself unlawful, the contractor must perform it or 
pay damages for not doing it, although in consequence of unfore- 
seen accidents the performance of his contractor has become 
unexpectedly burthensome or even impossible". 

It is necessary to observe that the law merchant implies in 
contracts with F. O, B. delivery the liability on the buyer to name 
the ship. The buyer's liability to namé the ship in F.O B. 
delivery contract necessarily means that unless that named ship 
arrived at the named Port the seller's obligation to, put the goods 
free on board that ship cannot and does not arise. It is in evidence 
in this case that railway wagons did leave Katrasgarh Station 
A(Srimany Q. 44). What is being said is that such wagons could 
not be used for the buyer. This I am afraid cannot be a ground 
for which the buyer-can suffer unless there is a special contract or 
stipulation to that effect. As there is none in this case I hold 
that it was no part of the buyer's obligation in this case to supply 
railway wagons. 

In describing the nature and character of F. O. B. contract 
usually understood as indicating place of delivery the statement 
of the law on the subject is made in the following terms in ag 
Halsbury (Hailsham Edition) P. 225 Art. 300 “where goods are 
sold F. O. B, the duty of the seller is to deliver the goods on 
board the shipat his own expense for carriage to the buyer. 
Normally the terms of the contract either specify the ship or line upon 
which the goods are to be loaded or entitles the biyer to give subsequent 

instruction to the seller in regard to the shipment”. Now in the 


(1) (1863) 3 B. & S, 826 (833). (a) [1942] A. C, 154 (204). 
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iig - X; O. R. contract-the terms of the contract do not usually and 
.. eem do not in this case specify any particular railway or wagon on which 
` Girija Prasad Piu] the goods are to-\be. loaded nor does the contract in this case 


EN One i ” -seller 
The National entitle the buyer (o give any “subsequent intruction" to. the: 





-Coal Co., Ltd. with regard to the railway. Therefore while there is an obligation 7 
* Mutharji, J. - 'normally" under the F. O. B. contract for the buyer to name ` the 
oo “ship there is ‘and’ can be no corresponding obligation apart from a 


. special agreement ‘ina F. O, R. contract for the buyer. to name 
the railway. Each ship unlike à railway isa separate- entity. with | 
-separate voyage insurance, with each voyage a separate -venture 


. with separate character—party, with "specified route. from.which E 


"diviation is possible only in. specified cases, leading - to different 
conditions of carriage such as right of Jettison. &tc. unlike’ the — 
conditions of carriage by railway. It. is therefore in the “fitriéss - ‘of 

, things that in a F. O. B. contract the naming of a particular. ship . 

' is important and.relevant to the carriage of goods and the -condi- 
tions of such carriage. As at present advised- I am not at all ; 
convinced that all the. technicalities and: incidents of F. O.-B.~ 
contract should be. imported into F. O. R, contract and I am not 
„prepared to hold that even.in F. O. R., delivery contract.the ‘buyer 

- : has.the responsibility to find name and supply the Railway. wagon 
NS "S ‘to the seller. As section 36 of the-Indian Sale of Goods Act. 
B ' " - * provides whether it is for the buyer to take pessession of the goods. 
i or for the seller to send them: o the buyer is a question depending 
. dn, each. case on the contract expressed or implied between the 

t. parties. I have held there is no express or. implied contract in this 
? ` case for the, buyer to: supply railway wagons, to the seller. , The 
i - fact that the price was to be F. O. R. Katrasgarh does, not -make 
any difference. It is-true that apart fro m anysuch-cohtract-goods 

sold are to be delivered at the place at which they are at the- time 

" of the sale. Here there was special agreement or contract that, 


the goods are to be delivered at Konnagar Railway Station and . - 


not at the place~where the goods were. The observation of 
Vaughan Williams L. J. in Wimóre v. Rosenberg (1) as well.as the 
UM observation of Bückly L. J. at pp. 752- 53 -support that view that 
I take. -The . statement of - the. law in 29 ‘Halsbury (Hailsham 
Edition) at P. 228 Art. 308 on F. O. R. contract is clear on this 
point. "Under a free on rail contract (F. O. R.). tlie seller Under- 
takes to deliver the goods- into-railway. wagons or at the- station 
depending on the practice, of the particular. railway at his own 
expense. These contracts differ. from, the ordinary inland “contract 


l `) (1919) 3'K. B. 743 (750).- - bo aS 
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of sale.only in respect of the place at which the delivery is to be . cits 
made which puts on the seller an item of cost over the above 1949, 
that of the goods themselves and also prima facie fixes the point 
at which the property passes and the iisk falls upon the buyer The National 
~and the price becomes payable". But the place of delivery in ^ Coal Co., Ltd. 
this contract is the place of destination, and if the differentiating ! 
criterion of Halsbury be applied then this contract in suit: is 
not really a F. O. R. contract atall but an ordinary inland con- 
tract. For these reasons I am unable to accede tó the argument 
of Mr. Meyer advanced on the basis of the authorities on F. O. B. 
delivery contracts in John Inglis v. William Stock (1r) and. Æ. O. 
Brandt & Co. v. H. N. Morris & Co. (2), that there is any 
obligation for the buyer aput from any special agreement to 
supply railway wagons into a contract with F. O. R. price. 

On the question of construction and on the point of law I 
am of the opinion tbat the first two letters of the 21st March, 
1943, on proper interpretation bear the meaning that the contract 
between the parties was a contract to supply the dust Coal at 
Konnagar Railway Section subject only to one condition namely 
obtaining of the sanction of the Controller of Coal Distribution and 
whenthe condition was satisfied, it became an absolute an un- 

, qulified contract in the sense that Lort Porter discusses in Joseph 
Constantine v. Imperial Smelting Corporation Ltd. (3). I am also 
of the opinion that whatever may be the position in F. O. B. 
contract where a port may be served by the position in F. O. B, 
contract where a port may be served by different ship and different 
liners, in a F. O. R, contract with only a monopoly railway serving 
a particular station there is no obligation on the part of the 
buyer apart from the express stipulation to that effect to procure 
railway wagons and to make them available to the seller, 

For the above reasonsI have come to this conclusion. On 
the facts I hold that the contract between the parties was that 
the defendent agreed to supply six wagons of dust coal to the 
plaintiff at Konnagar Railway Station. The price was fixed with 
&eference to F. O: R., Katrasgarh which was the place of the 
colliery. On the facts it was not the intention of the parties that 
the buyer should bear the responsibility to supply the railway : 
wagons to the seller. I hold further on the facts that the only 
reservation in the matter by the seller was that the sanction of 

` the authorities which in this case meant the sanction of the Com 

(1) (1885) 10 A. C. 263. |... (2) (1919) 1917 a K. B, 784, - 

(3) [1942] A C, 154 (203-5). = 
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troller of Coal Distribution should be: obtained. That sanction. 
was'in fact obtained and the “condition or reservation: satisfied. 
"Thereafter seller's failure to deliver was in id opinion a breach 
of contract on his part.:- . i 

Even if the position in law were otherwise and even if there 


` was only liability of the buyer to supply such wagons such -liabi- y 


lity in my view has been waived in this case, by reason of.the 
fact that it was the seller who indented the wagons 'and not the 
buyer, assuming that the case. for indent. fór wagons made by 
the defendant is true. If it was-the buyer's liability to- procure 
wagons then I see no réason why the seller should take the 
responsibility to indent wagons. I am however not at-all satis - 


"fied with the evidence about -the indent of wagons by the seller. 


Iam not satisfied with the evidence of the: defendant that the 
wagons were not available-at.Katrasgarh for bringing. the Coal_ 
to the plaintiff. , Srimany was obsessed with. the idea of imprés- 
sing the Court that there was a stipulation for supply of railway. 
wagons that when the, learned. counsel in cross-examination put 
to him the letter of the 13th April, 1943, and asked him whether 
it referred to sanction from the Controller of Coal .Distribution, 


` he insisted on saying that the letter related to the sanction from 


the Loco Superintendent of the Railway and not the Controller ! 
of Coal Distribution-until he had “to be" faced with that letter and 
made to read it whereupon he “had to admit that the sanction 
was not from ‘the Railway but from the Controller of Coal, Dis- 


. tribution (Q 88 to 91).. Again Srimany attempted to say that no - 


priority certificate was produced by. the -plaintif as indeed .was 


> the case made in paragraph 4. of the written statement... But then - 


he had to admit that in fact priority certificate- was produced 
by-the plaintiff and made. the best of a bad job in trying to get 
out of the-allegation made in paragraph 4.0f written statement. 
by suggesting that he meant. feffcctive" or ‘high. priority” certificato 
(Q 109 to 119). - - 5 

- In my judgment therefore the defendant committed breach ef. 
the contract by non-delivery. 

The next question is about damages. It depends on the dile 
of the breach and the price prevailing on that date. - According 
to the defendant the contract was kept alive until December 1943 


"after which 'Srimany Says that the contract stood. ipso Jaco ` 


cancelled and he ceased.indenting for wagons. In -the letter of 
the agth: January, 1944, the. defendants pleader- wrote to say 
that the defendant was even then prepared to: supply the. coal 
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provided the plaintiff arranged for wagons, and indeed charged 
the plaintiff with' attempt to cancel the order. If the plaintiff 
was to arrange for wagons at that point of time, why then was 
the defendant so long indenting and arranging for wagons ? 
The reply from the plaintiffs pleader dated the 4th February, 
1944, demanded delivery within seven days and stated that 
in default the plaintiff would claim refund of Rs. 500 and also 
for loss and damage. The plaintiff makes it clear in that reply 
that he had no desire to cancel the contract and was willing to 
take delivery within a week. The final refusal to deliver is con- 
tained in defendant's pleader's letter of the roth February, 1944. 
The date of breach therefore was in February 1944. The letters 
n March rg44 record the refusal of the defendant to give for 
the second time the consent letter for supply of wagons. The 
plaintiff has given evidence of purchases and rates fiom (1) Ram 
Saran Das & Bros from March 1943 to June 1943, from (2) 
Beharilal & Co. in February 1944 and from (3) Mandal & Co. 
from May to July 1944. 

On the facts I hold tbat the breach occurred in February 
1944 and the rate prevailing at that time as -appears from the 
bills of Beharilal & Co. exhibited in this suit was Rs. I9 per ton 
(Ex. C). That rate was for Slack Coal. The plaintiff in answer 
to Q 78 has said that Slack Coal and Dust Coal are the same. 
There has been no cross-examination challenging tbat statement. 
I hold therefore that the rate of damage at which the defendant 
should pay is Rs. 19 per ton. 

The contract price at Rs. ro per ton for 6 wagons comes to 
Rs. 1,743 as pleaded in paragraph 8 of the plaint. That has 
been challenged in cross-examination and it is conceded that 
the minimum weight of each wagon is rg ton 1 cwt. So that 6 
wagons altogether make rir4tons 6 cwt. AsI hold the rate of 
damage is at Rs. 19 per ton the value of six wagons of coal at 
that rate come to Rs, 2,171-11-2 leaving put the fraction of a 
pie. The damage that the plaintiff is entitled to get will be the 
sum of Rs. r,028-11-2 being the difference between the market 
price of Rs, 2,171-11-2 and the contract price of Rs, 1,143. It 
is admitted that the plaintiff paid Rs, so» in advance to the 
defendant towards the supply of six wagons of coal as will 
appear from the receipt dated the rsth April, 1943. The 
plaintiff is entitled to the return of the said money. 

There will therefore be judgment for the plaintiff for the sum 
of Rs. 1,5a8-11-2 and costs, I do not allow any interest, 

S C, "Suit decreed with costs. 
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THE CALCUTTA LAW. Jo: (Vor. 8j. 
Before Mr. Justice P. B. Mukharji: j E 


SM. GANGAMOYEE DEY 
v. 
MANINDRACHANDRANUNDY.* > 


Ejectmant—West Bengal Premises "Rent Control Act (XXXVIII of 1948), 
| section 11 (1) b (i)—Interpretation—Calculta Reni Ordinance 1946 
(Beng. Ord. V of 1946), principles in cases decided under, applicable 
to the cases under the Rent Control Aci—Consiruction of a Section or 
an enactment, how io be madse—A statute, if to be given retrospective 
effect—Diference between ‘retrospective’ and ‘retroactive’ legislation— 


| Section 11 (1) (b), ‘has. sublet’, interpretation of —Section 13, inter- 


 pretation of —Section 11 (1) b (1), the position under, of a tenant sub- : 


letting prior to, continuing on or after 1st December, 1948—Notice to 
guit, if any ground need be stated in—Transfer of Proterty Act 
CIV of 1882). d : . ee 


On a proper construction Of section 11 (1) b ( à) of the West Bengal ^ 


Premises Rent Control Act 1948, the words “‘in TRE qualify both the 


. words “contract” and "authority", 


The word “expressly” qualifies the words “in writing” ie, an authority 
in writing from which it might follow by implication that a iru "of 
subletting will not protect the tenant. 


‘ € 


Though there are differences in two mate-ial- particulare between the. 


provisions of the Calcutta Rent Ordinance and the Rent Control Act viz (1) 


“with regard to subletting and (2) with regard to section 13 of the Act for 


which there is no similar provision in the ordinance, yet the principles on 
which the cases under the ordinance were decided were applicable in ` appro- 


-priate places in the cases to be decided under the Rent Control Act.’ 


A section or an enactment must be construed as a whole and 'the true 


.principle is that -the sound interpretation - and- meaning of the statute on a- 


view of the enacting clause, saving clause and proviso taken and construed 


= Fennings v. Kelly (1) relied on and. Kent's commentaries on American 
_Law (cited with approval in Maxwell's Interpretation. of Statutes, 8th Edn. , 
page 140) approved. - a Š -> 


A statute should not be given a retrospective effect so as to affect vested 


right unless expressly provided therein, z pog -. 


Maxwells Interpretation of Statutes oth Edn, pages 222-23 ee UN 


The difference between ‘retrospective! and ‘retroactive’ legislation is "that - 
Jf an Act provides that as at a past date the law shall be taken to have been- 


*Original Civil Suit No. 2008 of 1947. 


(1) (1939) 1940 A. C, a06. ` $ Lo WES 


a 
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< that which it was not, then that Act is ‘retrospective’ whereas the Act which 

.alters or modifies the existing right i, e. the question is as to the ambit and 

. Scope of the Act and not as to the date from which the new law as enacted 
by the Act Is to be taken to have been the law, is a ‘retroactive’ Act, 


West v. Gaynne (1) relied on. 


1 


The proper construction is to give a meaning to the words “has sublet” 
in section u(r) proviso (b) of the Rent Act as capable of affecting a period 
of time anterior to the operation of the Act, 


The purpose of section 13 is clear enough from the words “notwithstand- 
ing anything contained in this Act." ` It means that even where the tenant 
‘has express permission in writing for subletting from his landlord that is no 

~ protection for him if he has sublet fora period of not less than seven years 
, Xpiring'on or after 1st October, 1946. 


On a proper construction of section 11 and section 130f the Act, under 

` proviso (b) (i) Of section tr of the Rent Act any period of subletting prior 
to and continuing on oc after 1st December, 1948 disentitles a tenant from 
any protection under section 11(1) of the Act, if such subletting has been 
for more than six consecutive months for the whole or a major portion of 


the premises without a contract in writing expressly permitting such 
subletting. 


Principles laid down in Purshottam v. digni Hawee Bibi (2); 


Gurupada Halder v, Arjun Das (3) and Sk, Mohammad Omar v. T. B. Times 
(4) followed, 


- Section 11 of the Act has nothing to do with notice to quit and it is not 


necessary that the notice to quit should be in any particular form except as` 


required by the Transfer of Propérty Act nor is any ground need be stated in 
it at all. 


Suit for recovery of possession, for arrears of rent and mesne 
. profits. 


The material facts will appear from the judgment. 
Messrs. A. K. Sen and S. Roy for the Plaintiff. a ee 
Messrs. J. C. Gupta and D. K, Dey for the Defendant. 
The following judgment was delivered : 


P. B. Mukharji, J. :—This is a suit for possession ‘of premises 
£No. 3A, Anukul Mukherjee Road, Calcutta, for arrears of rent 
for the two months of Jaistha and Assar 354 B. S. Y'corresponding 
[to 16th May to 17th July, 1947, amounting to Rs. 202 and for 
mesne profits and other reliefs. The plaintiff's case is that she 


(1) [r911] 2 Ch. D. 1. — ^ = E Uu 

(2) A, I. R. 1947 Cal, 401. 3 
_ (3) (1948) 52 C. W. N. 604. . 

(4) (1947) 53 C. W. N. 693. 
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^o.ds s the owner of the said. premises and that the” defendant was Bc 


monthly tenant under her at a rent of Rs. Tor per month. ~ “The 


plaintiff gave a notice of ejectment through. lier Solicitots "Messrs.. 
.Mitter & Bural on the,29th May, 1947 calling upon the defendant 
` to quit and vacate on the. expiry of: the month of Aswar; 1354. "B. S. 


corresponding to the r7th July, 1917. The plaintiff alleged | that 
the defendant sublet the’ premises without her consent. / This” suit 


` was-filed on the 23st Jüly, 1947. 


i 


Thé defendant filed his written statement admitting the receipt. 


of notice to “quit. He also admits. subletting but “states. inbis... 


written statement that it was a condition -of the tenancy: -that he | 
should sublet portions of the premises. -The defendant states‘also 
that at the time when he took over the said premises as a tenant ` 
there were existing subtenants~ on the premises. He claims: pro- 
tection under the Calcütta Rent Ordinance, 19455. ‘and ae 
deposit of all rents with the Rent Controller. 

"On behalf of the defendant the. followitig Issues were dude aoe 

1. Wasthere any agreement, ag alleged i in paragraph, 2 2 of ‘the 3 
written statement? ` E 

-Has'the defendant sublet. the major portion “of. ‘the. said 

pane for more than six consecutive months without. the plain- ~ | 
tifPs consent ? Even if so, if such: subletting was not for six months 
from 18t December, 1948, can such subletting -b be a ground of > 
ejectment ? » - i i 

3: Has the defendant dépose. all rents undet- the” Rent 
Ordinance Act up to date ? . ; 

'4 .Is the notice to quit bad in law under the new: Rent 


"ARP v Qu vong 


.5$.. To what reliefs, if aya is the soit eniitled 2 - i 
Jssue No. 1r. © - - d T : 
The agreement pleaded. in paragraph 2 of the written- statement 


-is that the plaintiff let the premises to the defendant on condition 


P 


that the defendant would take it subject to the . sub-tenancies then i 
existing: and to be entitled to sublet portions thereof not required * 


' for his own purpose. Althougli the pleading is that. there were - 


sub-tenants. the evidence led -on behalf of the defendant was that .- 
Nitai Roy Was the only. sub- "tenant in 1943- when ‘the defendant : 
became a tenant. Both in the written ‘statement and in the affidavit: 
of the defendant affirmed on the 17th- November, 1947 in -this suit i 
the defendant made the case that there were more sub-ténants __ 


than one at the time when he became a tenant of the said-premises, P 


That is falsified, i the cyiderce given on behalf: of the MERDA 


M 
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Nitai Roy has given evidence on behalf of the defendant to say 
that he is still a ‘tenant and haa béen a tenant for the last rò or 
ct years in the said premises. “He used to pay’ according to his 
evidence rent to Gopal Chandra Dey the former tenant of the 
plaintiff, When Gopal left on of about the 24th’ Fálgun 1354 B. S. 
corresponding to the 8th March, 1942 he was in thë happy posi- 
tion of living rent-free for three months (Nitai Q. 44) After that 
hé says he paid rent to Satish Chandra Dey the husband of the 
plaintiff. He at first said that he paid tet to Satish only for 
6 months but apparently ke bad another period of free occupation 
without rent for 4 months from December, 1942 to April, 1943 
after which the’ defendant came in as a tenant (Nitai Q. 52 to 59). 
I have no hesitation in rejecting the evidence of Nitái Roy. He 
produced. no rent receipts to show that he was paying any rent as 
a sub-tenant to the defendant at any time since April, 1943. The 
story of his having paid rent to Satish cannot be accepted. This 
case Of his having paid any rent at any time to Satish was never 
put to Satish when: Satish was in the box giving his evidence. 
Secondly Nitai has not produced any rent receipt of Satish either 
and I do not believe his answer to Q. 11 as any explanation . for 
his not having obtainéd receipts of pay fnerits of rent if he paid dny 
to . Satish, The: manner of his answering this qüestion leaves no 
doubt in my mind that he Was concealing the. truth. This witnéss 
also affirmed an affidavit ori Eth September, 1947 in the application 
for final judgment in this suit and he dii not even thére make the 
case that he paid any rent at any time to Satish (Nitai Q. 60 to 
67). For these reasons I reject his testimony and I disbelieve his 
story. In fact the defendant has algo produced no counterpart of 
any rent bill to show that Nitai was or is a  sub-tenáùt paying any 
rent to him. eic 
At this stage I should refer to twó old Bills that had been 
producéd and exhibited in this suit and which will be found in 
the admitted Brief of Cortespoiidénce marked Ex. H. They are 
receipts granted by” the previous tenant Gopal Dey to Nitai who 
then óccupied one room on the third storey. But thése receipts àre 
the ‘receipts, dated „the 17th Bhadra, 1347 B. S. corresponding to 
August/September, í940. Gopal Déy gave evidence’ before me on 
belialf of the defendant and` I accept lis testimony. According 
to him Nitai was his süb-teránt but he leff in the month of Kartick, 
1348' B. S. béfore Gopal himself léft on or about the 24th Falgun, 
1348 B. S. corresponding to the 8th March, 1942. “Gopal gave a 
letter to the plaintiff on that date which is also to be found in 
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Ex. H. He definitely stated in that letter that he handed over 

vacant possession of the house to the plaintiff. On his evidence 
which I accept I have no hesitation in holding that at the time 
when defendant Manindra took over he had vacant possession of 
the said premises and there was no sub-tenant and .that ve was 
not a sub-tenant at that time. ‘ . 

There are two other facts which also compel me to come to the 
conclusion that there were no sub-tenants when defendant came in 
as & tenant. The electric connection of the house had been 
discontinued and was not restored until the defendant came as a 
tenant and made an agreement with the Calcutta Electric Supply 
Corporation, dated the 25th March, 1943. I cannot ordinarily 
imagine & sub-tenant or any one living in a house in Calcutta 
where there was no electric connection and particularly in a. house 
in Anukul Mukherjee Road. Secondly the rate bills of the 
Calcutta Corporation which have been exhibited shew vacancy 
remission and exemption from occupier's taxes. That vacancy 
remission ceased from the 4th Qr. 1943-44 as will appear from 
the rate bill dated the r4th November, 1943 and which bears 
the endorsement of the defendant coming in and occupying the 
house. The rate bills are exhibits in this suit. 

On these facts I have no hesitation in holding that there was no 
agreement as stated in paragraph 2 of the written statemént and | 
answering issue No. r in the negative. 

Issue No. 2. : : 

_ On behalf of the plaintiff evidence on this point has been given 
by witnesses Rash Behari Chakrabarty, Haridas Ganguly and 
Satish Chandra Dey, the husband of the plaintiff. According to 
Rash Behari he has been a sub-tenant for the last two years under 
the defendant and still continues to be so. He has mentioned 
other sub-tenants as Haridas Ganguly, Suresh Saha, Gopal Moody, 
Nitai Karmakar and Haridas Ghosh. (Rash Behari Q. 14 to ar). 
He has also in answer to these questions described the different 
rooms occupied by the sub-tenants. In crosssexamination nothing 
was done in my opinion to shake the credit of this witness and 
I accept the evidence of Rash Behari. Haridas Ganguly has. also 
given evidence to say that there are about six sub-tenants and all 
of them have been there as such sub-tenants for periods varying 
from: two to four years. It has been argued before me that I 
should not accept the evidence of this witness because of the 
litigation between this witness and the defendant in the Rent 
Controller’s Court. Making allowance for the fact of such litigation 


^ 
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I find however that his statement. was corroborated by Rash 
Behari as well as by Satish Chandra Dey. On the fact of the 
number of sub-tenants and their periods of occupation as such sub- 


tenants and the rooms such sub- -tenants have been occupying ` 


I do not see why I should not accept the testimony of this witness 
-when I find it is corroborated by two other wiizicsses Ihave just 
mentioned. 

In respect of one particular person named Haridas Ghosh 
who is said to occupy the entire second floor and two rooms in 
the first floor there has been a good deal ‘of controversy. Defen- 
dant described Haridas Ghosh as his foster father or God father. 
Haridas Ghosh is supposed to have brought "Up and educated 
the defendant. Haridas Ghosh has given evidence before. me 
but he does not even remember whether defendant passed the 
Matriculation Examination or Intermediate Examination of the 
University although he is supposed to have educated the ,defen- 
dant. There is contradiction between Haridas Ghosh ind the 
-defendant in so'far as the’ defendant said that he lived with 
Haridas Ghosh or Haridas Ghosh lived with him and they were 
not separate. Haridas Ghosh said ‘that Manindra had separate 


room. But on this point I prefer to base my conclusion on other 


factors. a 

The defendant in his evidence made the definite case before 
me that Haridas Ghosh was not his subtenant.' But I find that 
this defendant gave evidence ` on solemn affirmation i in a criminal 
case (Cr. Case No. ar3 of 1944) before the Additional Chief 
Presidency’ Magistrate, Calcutta.’ That deposition is Exhibit K 
in this suit. In that deposition in 1944 the defendant described 
Haridas Ghosh, who was the accused, asatenant. He also said 
in cross examination in that evidence that Haridas Ghosh paid 
rent of Rs, 13 to the defendant and that he had à Khata in which 
all payments `of- rents were entered and he fürther said that the 


accused Haridas Ghosh paid up all his dues. An argument 


has been made before me that I should not accept that deposi- 
tion because Satish Chandra Dey wasa clerk in the Police Court 
of that. learned Magistrate and because of the suggestion by the 


defendant in his evidence before me that the defendant made’ 


that statement before the Police Magistrate as he was asked to 
say so, by Satish Chandra Dey. Nota word was suggested to 
Satish Chandra Dey while he was in the ‘box that as such clerk 
in the Police Court he asked the defendant to make a false 


statement, T have no hesitation in disbelieving the defendant . 
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when he said that he gave false evidence before the Magistrate 
on instruction from Satish Chandra Dey. In any event I cannot 
accept the evidence of a person who says he was prepared to 


: give and did give false evidence on oath, at the suggestion of any 


person. In answer to Q. 111 on the 2nd March, 1949, before 
me he definitely admitted that he made the false statement and 
he did not state then that Satish Chandra Dey had anything 
to do. with such false statement. On the next day ie. on ard 
March, 1949, this witness improved upon his evidence and came 
forward with his new suggestion of having made the false state- 
ment on the instruction of Satish Chandra Dey (defendant Q. 
198 to 202). I have no hesitation in rejecting the evidence of the 
defendant. 

Haridas Ghosh himself filed a written statement dated the 
29th November, 1944, before the Magistrate which is marked 
as Ex. M in this suit. There he himself admitted and stated that 
he was a tenant under the defendant. 

Such deposition (Ex.K) and such statements (Ex. M) being 
ante litem motam and, long before this litigation I accept them 
as describing the true state of facts and, as the defendant has not 
disclosed his counterfoils of rent bills or rent collection book: 
Ihold that Haridas Ghosh has been and isa tenant- under the. 
defendant. 

I hold therefore on the evidence that the defendant sublet the 
major portion of the said premises for more than six months, with- 
out consent in writing of the plaintiff, 

It.will be proper at this stage to deal with a point of law. 
raised by. Mr. J. C. Gupta and which is concerned with the inter- 
pretation of the West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1948. Mr. Gupta has argued first that the words 
"jn writing" qualify the word “authority” only and not the word 
"contract" in section,11 Proviso (b) (i) of the Rent Act. On. an 
anxious consideration of, this argument I find, I cannot accept 
this construction. In my judgment any contract to sublet isa 
kind of authority given to the tenant by the landlord and: the 
words “contract” and. "authority" are to be read as ejusdem 
generis in this section. That,is why the word. "other" is used in. 
that part of the Statute. under- consideration. If the words 
“contract” and "authority" were not to be read: ejusdem generis 
then the, word, “other” would be, meaningless, Besides the use. 
of the word "expressly" in my opinion indicates that the Legis-. 


lature intended that the contract must, be expressed. The word 
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"éxpressly" qualifies. also, “in writing^. In other words an 


authority in writing from which it might follow by implication a 
permission of sub-letting will not protect the tenant.. The Legis- 
lature therefore intended to exclude cases - of implied as opposed 
to express permission of subletting. If in the case of even an 
authority in writing the permission has to be expressly stated 
and not implied I fail to see why an interpretation should be 
put upon this section so as to mean that a mere oral or verbal 
contract to sublet will protect the tenant. There is no sensible 
reason in being. severe on “authority in writing” as opposed to 
_ contract to sublet. No logical principle of interpretation of 
statute or common sense can justify such difference being made 
between a contract and an authority. The absence of the word 
"authority" in Proviso (b) (ii) of that section does not help 
Mr, Gupta because in that sub-section a prohibition is dealt with 
and a prohibition is an interdict and can never be regarded as an 


authority. If Mr. Gupta's argument were to prevail then it would. 


have meant that while the -prohibition on subletting has always 
to be in writing the permission to sublet by cóntract could be oral. 
I see- no justification for making such a difference between pro- 
^ hibition and permission. Mr. Gupta has argued om the policy of 
Wie Act contending that the Act was indulgent to subletting on 
the-ground of dearth of accommodation in Calcutta and therefore 
thé Act required no writing in the contract to sublet but the Act 
did not favour prohibition on subletting on the same ground of 
dearth of accommodation. and therefore requires the prohibition 
to be in writing. The policy of the Act is to be gathered from the 
language used-in the different sections read in the light of the 


object ofthe Act-as set out in the preamble. - On such a considera-- 


tion I cannot accept Mr, Güpta's unqualified and-sweeping sugges- 
tion that such policy was indulgent to subletting in arly and-every 
case because if that were so proviso (b) (ii) need not have been 
. enacted at all. In my opinion therefore the protection of the 
tenant can only be claimed in case there is a contract in writing 


expressly permitting subletting. There is in this case no such: 
express contract in writing permitting such subletting, The con-. 


tracts inthis case were recorded by the defendant in writing, dated 


the 22nd. March, 1943 and.the 29th May, 1947 and'tlie defendant: 


has not-"'expressly" or "in.writing" said! there: that the: defendant 
. can sublet. MED E 

The next point argued by Mr. Gupta is that thie ‘subletting fof 

six consecutive months which disentitles the tenant to.the protee- 
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tion given by section 11 of the Rent Act, 1948 must -be ‘subletting - 
under the Rent Act, 1948 and therefore it must be six months 
subletting since the 1st December, 1948 when the Act came into 


. Operation. According to him no matter for how ‘long more than 
-SİX months’ the tenant may have sublet prior to rst December, 


1948 all that period of subletting even though for more than six 
months, is of no avail'as that was not offensive subletting under 
the Rent Act, 1948. Assix months have not elapsed since ist 
December, 1948 in this casé even now the plaintiff according 
to Mr. Gupta cannot avail of Proviso (b) (i) of section 11 of 
the Act  _ | l : 
This argument requires careful consideration and raises a very 
important question. There are three decisions on somewhat 
similar point raised under the Calcutta Rent Ordinance, 1946 
(Bengal Ordinance V of 1946). The first decision is of Sen, J. 
on rst March, 1948, in Atul v. Gonesh (1). Thera the learned 


_ Judge considered Proviso (b) to section-1a(1) of the Ordinance, 


1946 which also disentitles a tenant -to the protection under 


‘section 12 of the Ordinance, if he sub-let tbe premises without 


the consent in writing of the landlord. In that case the learned: 
Judge interpreted Calcutta Rent Ordinance and came to the con- 
clusion that subletting prior to the Ordinance was also affected. with 
the result that the tenant lost the immunity conferred by section ra 
of the Ordinance even though he sub-let prior to the Ordinance. 
At page 381-the learned Judge notices the well known principles 
that the Act should not be given: retrospective effect unless the: 
words of the Act expressly or impliedly indicate that such effect is 


. to be given and the Court should construe an Act as having effect. Í 


only ‘from the date-on which it comes into force unless by express . 
words or by necessiry implications it is given a retrospective 
operation. The learned Judge followed the decision of Purushot- 
tam v. Mussamat Hawi Bat (2). . ` 

The second decision is of Biswas, J. which came a path: later 
on gth April, 1948 in Gurupada Haldar v. Arjundas (3). That 
was also a decision under the Calcutta Rent Ordinance, 1946 and 


“+ the learned Judge came to the conclusion that the tenant who 


sub-let the premises without the consent of the landlord lost.the 
protection given by section ia(1) of the Ordinance and.was hit by. 
clause (b) of.the Proviso of that section even though the sub-letting ` 


_ 0) (1948) 52 C. W. N, 379. : 
. (a) A. I. R. 1947 Cal. 401. 
(3) (1948) 5a C. W., N. 604. 
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was done before the Ordinance came into force. There the sub- 
letting -continuéd after the Ordinance- came into force. In the 
other case decided by Sen, J. there also the sub-letting continued 
after the Ordinance of 1946 had come into force. f 

The tbird decision is of Clough,” J. on the 24th June, 1947 
(earliest in point of time but last to be reported) in Sk, Mohammed 
"Omar v. T. B. Timms (1). That also was a decision under the 
Caleutta Rent Ordinance, 7946 and the learned Judge came to 
the same conclusion as in the other two decisions I have mentioned. 
In addition to what was stated by Sen, J. and Biswas, J. the 
learned Judge in this case decided that the question of construc- 
tion of that section of the Ordinance was not to be approached 
as if it was one that deprived person referred to in it i.e. tenants 
of any right. The learned Judge also construed and emphasised 
the word ‘has’ in the expression "has sub let’. 

There is one decision under the Rent Act, 1948 of Banerjee, J. 
in Suit No. 733 of 1948 Sm Santilata Ghosh v. Sk. Ibrahim (2) 
delivered on the 4th January, 1949 which is unreported and to 
which miy attention has been drawn. The learned Judge there 
has held following the two decisions of Clough, J. and Biswas, J. 
which I have quoted above and one other unreported decision 
that the fact of sub letting before the Act makes no difference to 
the tenant. The learned Judge has given no further reasons. `. 
. ' The provisions of the Rent Act are not exactly similar to the 

provisions of the Calcutta Rent Ordinance, 1946 and they are 

different in two material particulars. First there is no provision 
in that Ordinance tbat sub-letting- has to be for more than six 
months as under the Rent Act of 1948. Secondly there was also 
no provision in Rent Ordinance of 1946 similar to that contained 
in section 13 of the Rent Act. The question therefore for deter- 
mination is whether these two speciai provisions make any differ- 
ence and whether the principles laid down in three cases decided 
by Biswas, J; Sen, J. and Clough, J. under the Calcutta Rent. 
Ordinance, 1946 are applicable to the Rent.Act of 1948. 

* Mr. D. K. Dey who followed Mr. Gupta in argument on this 
point has submitted that thése two factors do make a difference. 
According to him as no period of sub-letting was specified under 
the Rent Ordinance, 1946, if the sub-letting continued a day after 


(1) (1947) 5a C. W. N. 693. . NS 
_ (3) (1949) Judgment of Banerjee, J in Suit No. 733 of 1948 delivered on 4th 
Janvary, 1949. - 
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cmr, the. Ordinance came into force that was mnh to TERS out - thé 
f - 1949. _ tenant from the protection of section ra of the Ordinance. - He- 
Sm. onum . has drawn my particular; "attention to the observation of Biswas; J. 
n ~ Dey, in Gurupada Halder v v- gw Des (1) which’ are in. Hes 
e Manindra € Chandra terms : — 7 : i 
Nupds Ae v p SEE may be that'a at t the ieégtion of the tenancy there was no- 
Mukharji, Je . question of obtàining the consent of the landlord .in writing 
g before the tenant could sub-let. -All the same the tenancy 
; : subsisted a pape date of the Ordinance and continued during its- 
| SU currency.” ^ - T : EE D gx ES 
d On that ground Mr. De distinguished the decisiori of Biswas; J: i 
Sen, J. and Clough, Ja who held that sub-letting prior to.the. 
Ordinance was sufficient to disentitle the tenant to the pond 
.  Offered-by section 12 of the Ordinance. : 
: In my judgment section 11 (1) -of the. Rent Act dodi. -be : 


construed as a- whole, -Sub-section 1 of that section’ should be'' ` 


construed and read along with the proviso that follows: While 
‘sub-section 1 says that.no order or decree for recovery of posses- 
-. sion should be made ; it also says in the same instarce by- way of .a 

5 proviso that this embargo on the making of a- decree will not 
operate in tlie case where tbe tenant ‘has sub-let’ for more than “six - 
consecutive months without landlord’s consent. In Jemimgs v. 
Keliy (2), the House of Lords says that there is: no rule that the 
first'or enacting part is to be construed without-reference to the 
proviso. "The proper course isto apply the broad general.rule of 
construction which is that'& section or enactment must be cón- 
strued as-a whole each portion throwing light, if need be on ` 
the rest. Viscount Maugham in his speech at page 219 says: 

-- “The principle is equally applicable in the case of different parts of 

Í - a single section and ‘none the. less that the latter- part is introduced 
by the words. “provided that” or like words. ‘Thera can I think 

be no doubt that the view expressed in: Ken?’s (3) commentaries on 

American Law (Cited with approval in Maxwell 8th Edition P. 140) 
is correct. “The true principle undoubtedly is, that the sound . 
interpretation and meaning of the Statute on a view of the- enacting : 
clause, saving clause' and puo taken and construed togethér, 

is to prevail. S 

(1) (1948) 5a C. W. N. 604 (607). : à i 
(2) [1940] A. C. 206, a ` Do 
(93 Kent's Commentaries:on Americán Law (cited with approval i in | Maio 
per of Statutes 8th Edition P. 140), 


-o— 
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The póit Of time' is the tling when the” ~ adore’ is going’ tò be 
made ahd at that point of time the words “has süblét" Have to be 
given a meaning: The only consistent possible afd natural mean- 
iñg- will be to Idok to a period anterior to the point df tire when 
the decree! is being made and whei Ólice that construction 1$ 
followed any prior periód of six nidnths fill necessarily” come in, 
Nó question of disturbing or affecting vested rights, 18, ‘involved by 
adopting this interpretation. Prior tó the Rent Act, 1948 the 
tenant had’ io vested or ‘any right to` resist a suit for ejectment 
after notice to quit under the general law. or the Transfer’ of 
Property Act ori the ground that’ hë lias not sib-idt” for more than 
six months.’ Indeed undet the lái prévicus to the Rent Act, 1948 
even a day’s sub-lettiiig- without perinission was enough to turn out 
the tenant of protection under thé Ordinitice of 1946. Therefore 
the consideration, of the principle that a Statute should not be 
given a retrospéctive effect so. as tà affect” vested right (Maxwell 

Titeipictátiort of Statutes, gth Edition pp. à23- da) is inappro- 
priate in stich context. In fact the constriiétion wh ich I put on 
this‘sectidn and which affects atib-letting piior to ist December, 
1948 does nót disturb vested ‘rights and. inétedd of doing violence 
to the rights of thé subject under tle general law is in consonance 
therewith, 


. In my opinion the question is as to the ambit and scope of the 
Rent Act and not as to the date from which the new law as enacted 
by the Act is to be taken to have been the Law. Similar considera- 
. tions and arguments were considered in West v. Gwynne (1), where 
the question was, if section 3 of the Conveyancing, Act and Law 
‘of Property Act, 1892. engrafting a a proviso on all ‘leases containing 
a covenant against sub-letting without consent of the landlord to 
the effect that no sum of money shall be payable i in respect of 
such consent, was applicable to leases before the, Act. The 
question arose whether such a provision would apply to a lease 
executed before the Act.came’ into operation but continued during 
thé currency of the. “Act when the Act did not use any express 
language of retrospective operation. At pages II and 12. of that 
report Buckley, L. J. says :— 

“During the argument the words ‘retrospective’ and ‘refroactive’ 
have been repeatedly used and the question -has been stated 
whether section 3 of the Conveyancing: Act; 1892 is retrospective, 


(1) (1911) a Ch. D, I. 
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To my mind the word *retrospective is inappropriate and the 
question is not whether the section is retrospective. Retrospective 
operation is one matter, Interference with existing rights is 
another. If an Act provides that as at a past date the law shall be 
taken to have been that which it was not, that Act I understand 
to be retrospective. That is not this case. The question here- is 
whether a certain provision as to the contents of leases is addressed 
to the case of all leases or only of some namely, leases executed 
after the passing of the Act. Zhe question is as to the ambit and 
scope of the Act and not as to the date from whith the new law as 
enacted by the Act is to be taken to have been the law.” 

If this were not the construction then it will mean suspending - 
the operation of this particular statutory provision for six months 
from rst December, 1948 in respect of the ground of sub-letting 
although the Act says it shall come into operation under 
section 1(a) of the Act on such date as the Provincial Government 
may by notification appoint, and the date so appointed is rst 
December, 1948. Reading therefore section 11(t) of the Rent Act 
with tbe provisos that follow and with a view to give effect to the 
entire section along with the proviso and with a view to avoid 
Suspending operation of the Statute and making it applicable in 
different parts to different points of time, a result which is always 
whenever possible to be avoided the proper construction in my 
opinion is to give a meaning to the words ‘has sublet’ as capable of 
affecting a period of time anterior to the operation of the Act. 

The next consideration is whether section 13 of the Rent Act 
makes any difference. It is argued on the basis of this section 
that the legislature has made the special provision where a tenant. 
has sublet in whole or in part any premises let to him fora period 
of not less than seven years and such -period expires on or after 
the ist day of October, 1946 the tenant shall not be entitled 
to the benefit of section 11 of the Act. The date rst October, 
1946 was the date on which the Rent Ordinance of 1946 came 
into operation. The argument therefore is ‘that where the Legis- 
lature thought fit to affect subletting anterior to the date when 
the Act came into operation i. e. rst December, 1948 it has said 
so expressly and the only anterior-sub-letting which is affected by 
the Act is therefore that class of sub-tenancy which lasted for 
at least seven years expiring on or after rst October, 1946 and 
not any other sub-letting prior to the Act for a period less 
than seven years. If a sub-letting for more than six consecutive ^ 
months prior to the date of coming into operation of the Act was 


VoL, 83] ^  HIBH/COURT. - 
to'come within proviso (b) (i) of'section rr then it is argued 
section 13 of the Act is redundant. ` 


On a careful consideration of this argument I am unable to 
accept it. I do not consider that section 13 ‘of the Act will be 
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than six months prior to 1st December, 1948 is hit: : The purpose i 


of section 13 is clear enough - from the words „notwithstanding 
: anything contained in this Act.” This according to my inter- 
pretation means that even where the tenant has express permission 
in writing for sub-letting from his landlord that is no protection 
for him,'if he has sub let for a period of not less than seven years 
expiring on or after rst October, 1946. The purpose of section 13 
of the Act is to make a special provision where the sub- -tenancy is 
for not less than seven years and the legislature has thought fit 
that in such'a case a tenant does not. need to retain his tenancy 
and he is deprived of the protection under section 11 of the Act. 
In that casé therefore the further provision is made which follows 
from the words of section 13-that the sub-tenants with such long 
duration of not less than seven years will be deemed to be tenants 
directly:under the landlord. i 

In my judgment on a proper construction of section rz and 
section 13 of the Act I am of the opinion that under proviso (b) (i) 
of section rr of the Rent Act any period of sub-letting prior to and 
continuing on or after ist December, 1948 disentitles a tenant 
from any protection under section rx (1) of the Act, if such sub- 
letting has been for more than six consecutive months for the 
whole or a major portion of the premises without a contract in 
writing expressly permitting such sub-letting. 

Accordingly I answer the Issue No. 2 in the pani 

. Assue No.3: > - 

Having regard to my interpretation of the Act strictly inii 
it is not necessary for me to-determine this issue, But I find from 
the evidence before me that only Rs. 5-15 was paid as rent for 
the month of Falgoon, 1354 B.S. corresponding to February, 
March, 1948 and only Rs. 6'was paid as rent for the month of 
Bhadra, 1355 B. S. corresponding to August/September, 1948 
although the rent was Rs, ror per month. The defendant said 
nothing in his examination-in-chief on this issue. But in cross- 
examination he purported to explain these two payments of such 

- smaller sums than the rent by suggesting that he had deducted 


the taxes. But the defendant admits that there was no agreement: 


between him and the plaintiff that the defendant should be entitled 
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: cmi to deduct such tax (Q. 244 to 230) In my judgment therefore 
1949. the defendant has not deposited all rents allowable under. the 
Sm, Gangamoyee Actand is not entitled to any protection _ under: section rr, of 
à ber" ' . the Act. l 
Manindra Chandra I accordingly answer Issue No. 3 in the nogatiye, 
E "Nagy. ed Issue No. q 
Mukharji, J. The notice to.quit.is dated the 3oth May,- 1947. A notice- to 


Ta quit in my opinion does not need to state any ground at all. In 
tbis case the ground, however, was stated and that was sub-letting 
without the knowledge aud consent ofthe plaintiff. Mr. Gupta 
has argued that under section rt of the Rent Act, the notice must 
state sub-letting not merely without the consent of the landlord 
but also for a period for more than six consecutive months and 
he has submitted that.on this ground.tbe, notice is bad under the 
Rent Act. The argument in my opinion is unsound. Section Ir i 
of the Rent Act.,has nothing to do with notice to quit and it is 
not necessary that, the notice to, quit should be in any particular 
form except as required by the Transfer of Property Act. 
Section r1 of the Rent Act does not put a fetter on the passing of 

' any decree or order for recovery of possession, if. while passing 
such decree it is brought. to the notice of the Court on thé evidence 
or otherwise that there has been an offensive. sub- Jetting within 
the meaning of proviso (b) (i) of. section 11 so, as to deprive the 
tenant of his immunity. under that section. That however does 
not mean that the notice to quit is bad. Besides that, notice to 
quit was. given under the Transfer of Property Act as it must be 
and at a time before the Rent Act came into operation. 

I therefore hold that the notice is- not bad and accordingly 
answer this Issue in the negative. ` 

Issue No. 5: 

It follows from my findings on the other issues that the plaintiff 
is entitled to the reliefs.he has claimed in the paint. 

There will accordingly be judgment for the plaintiff for posses- 
sion, for arrears of, rent amounting to Rs. 202, for mesne profits 
ag claimed in prayers (a), (b) and (c) of the plaint. The defendant 
will. pay the costs of the, suit to the plaintiff. Gertified for two 
counsel. . No order, is asked for and I,make.no order i in respect , of- 
the sub-tenants. 

Messrs. Mitra, & Boral: Attorney for the Plaintiff. 

Messrs. K. L. Dutt & Co.; Attorney for the Defendant. 

(sto. Suit decreed. 


Vor. 834 ..  . dmm cort, 


Before Mr. Justice P. Bo Mukharji. : 
SRIMATI GOURIBALA: DASSI 
v. 


POUNG BAJORIA.* i 


As 


Biechaeni— Least expiry a stinerisesdony PM by Court - Defendani to pay 
to plaintiffs solicitor the amount of arrears of rent who will hold the 
same Sree from him subject to further orders ofthis Court” —Acceptance 
of same by plaintifs solicitor ‘without ‘prejudice’, jf amounts to renewal 
‘of lease by holding over—Transfer of Property Act. (IV of 1882), 
section r16—“An agreement to the contrary" —Covenant not to sub-let 
“the entire demised premises’’—Sub-letting a major. part of the premises, 
if a breach of this covenant—Notice to quit served on one who is not 
a tenant in fact and in law, i makes kim a tenani—West Bengal 
Premises Rent Control Act (W. B, XXXVIII of 1948), "section 11 (1) b— 
Tenant not paying the full extent of rent allowed by Act and sub-letting 
in. contravention of section Ir (1) b, if entitled to any protection of 
the Act. : f l 


` Orders on interlocutory applications dre always without- prejudice to` the 
contentions of the parties in the suit except where otherwise specifically 
-provided dn the order. - - 


Where under an interlocutory order to the effect viz, “I *. * a 
The defendant undertakes to Court to pay all á arrears of rent by to-morrow 
4 P. M. to the plaintl£'s solicitor who will hold the same free from lien subject 
to further orders of this Court ^ - *. * * ^, the defendant's soli- 
citor sent a cheque to the plaintiff's solicitor describing it'as-arréars of rent, 
who accepted it ‘without prejudice’ : 


Held, that the fact that the payment was made in purported fulfilment of 


an undertaking contained in the interlocutory order, the fact that the plain- . 


tis solicitor was to hold it ‘subject to further orders of the Court” sq that 
the plaintiff was not entitled to Appropriate it and “the fact that the plaintiff's 
solicitor acknowledged receipt ofthe cheque, *without prejudice’ , all go to 
show that. the effect of such payment and receipt 1 was not to renew the lease 
by holding over and that there was fan agreement to the contrary", Within 
the meaning of section I 16 of the Transfer of Property Act. - 


Kamakhya, Narain Singh v. Ram Raksha Singh ane others (1) followed. | 
- . Manicklal Dey Choudhury v. Kadambini Dassi (a) distinguished, . 


Where'in clause 2 (k) ofthe lease it was stipulated that the lessee would 


* Original Civil Suit No. 3295 of 1947. - t - c^ 7777 


(1) (1928) 55 L A, at2 j 48 C, Li J. 69. Eee di 
(a) (1928) 43 C. L, J. 272. Ovis 4 "heu 
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Civie - not be entitled to. sub-let “the entira? demised promises” and the lessee 
1949. sub-let the major part of the premises : | 
— f Ca 

Sm. Gouribala Dassi Held, that sub- -letting a part or even a major part of the premises was 


AA h hi : 
- Baijnath Bajoria, not a breach of this covenant 


RUE If a person gives another person a.notice to quit although that another 


jt . person is not in fact and in law a tenantand no notice to quit was at all 
required, then thé mere fact- of giving | notice to o ash does not make that - 
anothér ` person à tenant. ae yr ES 3a de 4 Cs Lg É 


"Dor $ v. Inglis (1) and Paramananda Singh v. Syjou Singh (2) relied on. 


A tenant who ma not paid thé full extent of the rent allowed by the "Act 
and has committed a breach of the tenancy by sub-letting within the meaning 
of proviso (b) to section 11 e) of the Act is not entitled to any protection 
under the Act. |. 


. Suit for recovery of vacant possession; for mesne profits and: for. 
damages. _ V ee Eg ] fe eem 


The material facts will appear from the judgment. «. 

z Mr, S. N: Rudra for the Plaintiff. Ue > 

` Mr. R. C. Deb for the Defendant. -` tpe. Sie 205 

, The following judgment was delivered !— — . ~ 
January, y, "P. B, Mukharji, J. :—This is & suit by the plaintit for- 
- vacant, possession of premises No. 9, Strand Road, for mesne profits 
and for damages and other reliefs. The plaintiff is the owner 
of premises No. g, Strand Road and the defendant was a lessee 
by virtue of a lease, dated the 23rd day of April, 1945. - There 
wag a previous lease in favoar.of the defendant on .the. g2nd 
- March, 1943, for a' period. of two years commencing-from the: 
1st day - -of February, 1943, in which there: was an option to 
extend - the lease: for a further period’ of two years at a. "Tent of 
Rs. . 300 per month; ` This option was „exercised andon the 23rd 
April, 1945, the said premises were let out to. the. defendant for- 

a further period ‘of two. years SORDIDE from the 1st "day of ° 

February, 1945. | 

- A. preliminary point has been taken by Mr. Deb, ‘appearing on 
behalf of the defendant. It was argued by him that the effect 
of the two letters—one dated the 1st day of October, 1945, being 
Ex. B and the other, dated the 6th day of October, 1948, being 
Ex, I in the suit—was to-renew the lease under ‘section. 116 of 


PIT RII 


- ` (1) (1810) 3 Taunton 542128 Ë- Ry aa. quur tee NT ae 
(a) (1915) 24 C. L. J. 30. n ST Pa V up ak CS 


Vor, 83.] : HIGH COURT. o 


the Transfer of Property Act. Reliance was placed on the decision 
- in the case of Maniklal Dey Chaudhury v. Kadambini Dassi (1). 
The facts of that case are distinguishable fons the facts of the 
present case as I shall presently show. 

In order to appreciate this preliminary point it is necessary to 
refer to certain facts. An interlocutory application was made in 
the suit for injunction and appointment of the Official Receiver 
on which an order was made by Banerjee, J., on the goth of 
September, 1948. . The order was in these-terms : 

- “This-application will stand to trial. Suit will appear in this 
peremptory list for hearing on the 18th November, 1948. Dis- 
covery by tomorrow, inspection by 18th November, 1948. The 
defendant undertakes to court to pay all arrears of rent by 
to-morrow 4 p. m. to the plaintiff’s solicitor who will hold the same 
free from lien subject to further orders of this court.”. 

Then followéd the letters in question: In my judgment the 
effect of sending Rs. 6002. described in the solicitor’s. letter was 
being rent from February, 1947, to September, 1948, and its 


retention by the plaintiffs solicitor subject to "Orders of this. 


Cour!" cannot be to renew the lease by holding over under sec- 
tion 116 of the Transfer of Property Act. 

Orders on interlocutory applications are“ always without pre- 
Judice to the contentions of. the parties in the suit except where 
otherwise specifically provided in the order. Here the defen- 
dant undertook to the Court to pay all.arrears of rent to the 
plaintiff's solicitor on the specific terms that ‘he wasto hold the 
same free from lien and "subject to further orders of this Court", 
In fulfilment of the undertaking and drawing specific reference 
to that order the defendant's solicitor sent Rs. 6000, but described 
it as the amount of arrears of rent from February, 1947 to 
September, 1948. The plaintiffs whole case in this suit is for 
possession -and mesne profits from February, 1947. The plaintiffs 
solicitor acknowledged receipt of that cheque ‘without - prejudice’ 
which can only mean that such receipt was without prejudice to 


the'contention of the parties. Under the order -of the Court the 


plaintiff's solicitor was to hold the money “subject to further orders 
of the Court" and in holding that money on` those conditions and 
when he specifically held it ‘without prejudice, it cannot-in my 
judgment be said that the plaintiff assented to the defendant. conti- 
nuing as a lessee, I am of the opinion that the fact that: the pay- 


i (1) (1925) 43 C. L. J. 272. c UN 
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'. ment was made. in pirhe 'fulfilment. of an ündertaking- eon 


tained-in the interlocutory order of the 15th September, “1948, thé 
fact ‘tbat the plaintiffs solicitor was to hold it “subjèct to: further 
orders of this Court” so that the plaintiff was not entitled to appro- - 
priate ‘it and the fact that the plaintiff's solicitor acknowledged 


receipt of the cheque ‘without prejudice’, all go to show that the 


efféct óf such payment and receipt. was not to renew-the lease 


"within the meaning of section 116 of the Transfer of Property Act. 


On these facts I. hold that there is “an agreement to the contrary” 
within the meaning of section 116 of the Transfer of Propérty’ Act. 
Kamakhya Narayan Singh v. Ram. Raksha Singh and others (1 D. 
The following issues were raised : ` 
. 1(a) Has the-deferidant committed any Drcschs- of the cove- | 
nants of leasé, dated the 23rd April, 1945 as tieu in paragraph 6 
of the Plaint ? 
(b) If so, has the plaintiff waived the breach ? EL i 
- g(a) Did the plaintiff by giving notice to quit, dated - the rith 
September; 1947 make the defendant a tenant ? 
(b) Was ilie notice to quit sufficient to Hefe ike teráncy ? 
(c) If so, has it beer waived ? : 
3. To what reliefs, if any, is the pláintif erititled ? 
Issue No. i(a) refers to the alleged breach of covériants in’ the 


l lease, dated the 23rd April 1945. -In R 6 of the plaint 
- the plaintiff alleged the- following breaches : — 


(a) The defendant did not effect, necessary répairs with the- 
result that the projécted wooden shed abutting on Strand Road i is 


_ ida dilapidated condition and may fall down any moment. 


I find there i$ no évidence which establishes thé. fact that the 
projected woodén-shed is in -sùch a dilapidatéd coriditior that it 
may fall dowh -at any moment. The plaintiff’ has examined ‘Mr. 
P. C. Mitter. But his evidence does not go to support thé alléga- | 


‘tion- régarding this particular breach. Thé eyidénce of Mr. Guru- 


prosad Ghose also does not prove this breach. - : e 

. (b) ‘That the défendant did not carry out répairs and the 
exterior and the interior of the building are in a bad statė, Upoa ° 
‘this the evidence i is génerally meagre. But on one poiüt r- am of 
the opinion that thé evidence is conclusive. n 


e Mt Ghose mio give evidence on Deua nd the  pláintit ih. 


"that the first floor, that is the roof of the groünd floor, in ona place’ 


re (23); BC. E644 b T a: 
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was in'a position of collapsing and: the rafters underneath the floor 
and the tiles were just falling down. He further said that a small 
plant was put just to drag them and the big pillar on- the ground 
floor was in a very bad.condition. Portion of it, according to his 
evidence, was substantially cracked. i 

Mr. Bajoria who gave evidence did not deny in his testimony 
Mr. Ghose’s description of the position and the condition of the 
roof of the ground floor. In fact I find that Mr. Bajoria says in his 
evidence that dust was falling from the ceiling in his answers to 
questions 133-144. Mr. Bajoria also referred in answer to question 
132 to-a suit by a tenant against him for damages on account of 
leakage to the roof. But he has said- that the case was settled 
without paying any damage. 

Mr. P. C, Mitter, although he said that be could not make a 
Sufficient. examination of the premises, said in answer to question 
12 that among certain things which attracted a person as soon as 
he entered the house was the sagging of the first floor in certain 
places and that it was supported by an undersized beam. His 
definite evidence was that the roof over the first floor had principal 
rafters which sagged in many places. In my judgment this is 
a breach of clauses a (c) and (d)-of the leass, dated the a 3rd.day 
of April, 1945, and I accept the direct and positive testimony of 
both Mr. Mitter and Mr. Ghose on this point in preference to the 
testimony of Mr. Bajoria. : 

(c) Of the other breaches alleged by the plaintiff none in my 
opinion has been established by evidence. I do not find any 
evidence material or sufficient to support the plaintiff's allegation 
that there were several alterations in the building as alleged by 
the plaintiff. Nor do I find it established before me in evidence 
that shellac is an inflammable and combustible article. 

(d) The other allegation of breach is concerned with clause a(k) 
of the lease. It is urged by the plaintiff that the defendant has 
committed a breach of this particular clause by letting out the 
premises to Messrs. Bhagirathiram & Sons, Sk. Ajijulla and Badri 
Nath Panda. Mr. Bajoria has definitely stated in his evidence in 
answers- to questions 21 to 24 that he retains possession of one big 
room hear the staircase and another space on the left of the stair- 
case and that these roonis or portions have never been let out. 
It is true that Mr. Bajoria admits that he.sublet thé major portion 
„of the premises as will be quite clear from his deposition. and in 
particular to his answers to questions 18-19 and 72-73. But the 

question is whether sub-letting a part or even a major part is a 
o 
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E breach of this covenant wbich uses the words “the entire  demised 


Sm.-Gouribala Dassi 


^e We . 
- -Baijnath Bajoria. 
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premises. ” Om a proper construction, according to me, of this 
particular clause of the lease Iam of the opinion that this is a 


. covenant intended to restrict assigning or under:letting or parting 


with possession of the entire demised premises. I do not think 


that-the defendant has.either assigned or under-let or parted with 4 


possession of the entire demised premises and in. my judgment, 
therefore, thé. defendant has not: committed any breach" of 
clause a(k) of the lease. - - : E 
-The onus of proving waiver under issue NS 1(b) is upon tlie 
defendant and rio evidence has been given on which I can hold _ 


_ that there has béeri any waiver of the particulie” ‘breach "which: I 


have found under Issue 1(a). — - PW EROS 2 
It has been-argued on‘behalf of the defendant that, ‘the amis . 
‘by giving notice to quit, dated the rath September, 1947, made 
the defendant a tenant. Iti is useful to refer in.this connection -to ` 
the: notices or ' demands for possession that were made by tlie 


plaintiff. The first demand. was made on the 2 sth. January, 1947; 


where it was said that the lease was about to expire and the - 
plaintiff claimed vacant possession in terms of claüse: a(1) of- the’ 


lease.- To that there was an answer, dated fhe goth January, 1947; 


on behalf of the defendant saying that the plaintiff was not - entitled 


‘to possession. The next demand for possession was made.on the 
i 13th March, 1947 on behalf of the. plaintiff ‘and there‘ it was dis- 


tinctly stated-that although the defendant was not entitled to any 
"notice, he was given a notice to vácate on the expiry of- the month | 
of March, 1947. The last demand was made on the rath Septem- ` : 
ber, 1947, whereby the defendant was asked to quit and vacate the 
premises No. 9, Strand. Road on the expiry’ of the midnight of 


' 18t October, 1947. In my opinion the plaintiff made the position 


quite clear in the letter of the x3th Marcb, 1947 by stating that 
the defendant was not entitled to: any- notice. Failure to repeat 


'the-words "not entitled to any notice" in tlie letter of the ‘rath | 
September, 1947 on the facts therefore i in this case does not. in pany 
‘ xni create a tenancy. f 


If the defendant. was not in fact indi in lavi a —À as- I hold 
hee was not, the giving of a notice to quit, in my opinion, does not 
create a tenancy and does- -nof; make the defendant ‘a tenant. 


"Mansfield, C. J. in Doe vi Inglis (a ) observed : “the lessor of the 
3 plaintif need not have given asi notice at.all, ur the. circumstance 


E (BT) S Tassie Jarka P hl m E 
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of his having given a notice will not hurt- ^is This: decision of Civit 
Mansfield, C. J. was followed here án this Court by Sir Ashutosh 1949. 


Mukerjee and Roe, JJ, in the case “of Paramananda Singh v. Sm. Gonribala Dassi 
Syjon Singh (1). 5 - 

I hold accordingly that the plaintiff fe giving- notice to quit, - 
dated the rath September, 1947, did not make the defendant a iei. ý 
tenant. Regarding issueš`a(b) I hold no notice to quit was at all 
required in this case and the question of sufficiency of any notice 
does not arise. I hold that the defendant ceased’ to be the tenant 
on the expiry of the period contained. in the lease, dated the 23rd 
day of April, 1945. Issue 2(c) in the circumstances does not arise 
{or determination. Wr xau 

Section 11 of the West Bengal Premises Rent Control (Tem ` 
porary Provisions) Act, 1948, does not give any protection to the 
defendant inasmuch as considering him a tenant witbin the defi- ` 
nition of the Act he has not paid the full extent of the rent 
allowable by the Act, ‘he having paid up to September, 1948, and 
inasmuch as proviso (b) (1) of section rr throws him out of the 
protection contained in section in (1) (a) of the Act, he having 
sublet the premises (Q. 72-73). .. 

_ There will accordingly be in my judgment a decree for posses- 
= Sion against the defendant. No order-was sought and is made 
against the sub-tenants in this suit. I direct a reference to the 
Assistant, Referee who will enquire and report as to the mesne 
profits from February, 1947 up to the date of: delivery -of possession 
as the evidence before me on the question of mesne profits is not 
conclusive and Mr. Bajoria has not- produced -his books on this 
point. "There will be no decree for damages. The defendant will 
pay the costs of this suit, I make no, order aso the costs of the 
application for Receiver... - oe = 

Learned counsel for the defendant has orally applied before me 
for stay .of execution of the decree on the ground that the defen- 
dant intends, to- -appeal from this judgment. On. the defendant 
undertaking to pay & sum of Rs. 300 per month (without prejudice 
to the contention of the parties) to the plaintiff's solicitor who will 
hold the same free from lien and subject to further. orders of 
this Court; and on the defendant undertaking to file the appeal 
within three weeks from date, the execution of this decreé is stayed. 

' Tf the defendant files thé appeal ‘within the "time: the execution of 
this decree will be stayed till the disposal of the appeal. - 


v. 
Baijnath Bajoria. 


- teme Tau 
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EC 'enancy— Agreement —Money sent as rent, if can be abpropriated as 

E ‘damages—Acceptance of rent- after molice to Gutt, if creates a now 

$ -' — fanancy—English- Law—Small- Causes Court, tf has jurisdiction ‘to 

s grant injunction or declaration of hitle—Presidency Small Cause - Courts 

TEES , » ct (XV of 1882), chapter VII, sections 41, 43—Ordér. by., Small, 1Gause - 

5. Court, _ if a decree—Section 49—Recovery of. possession no bar to suit for . 

title in High Court—Suit for.declaratiom that plaintif is a monthly 

tenant and for injunction, if a suit for title—Calcutta René Ordinance ` 

i 1946 (Bengal Ordinance. No. V af 1945), section 6, 9—Payment ofselami — 

À : ~-  - Sf mákes contract of tenancy illegal and unenforceable. -~ ~ -~< 5 
$ i "Where money is-sent by postal money order by the’ tenant. expressly " 

` destribed as rent- the landlord cannot. retain sand Appropriate it ‘as 


“damages. - * 3 
Po 5C Seth Nemi Chand v v. Seth Radhakishen (1) and Risgsiar Y. Basanta 
Kumari. (2) followed.. P : - x 
- < o£ "Waiver of-the notice to quit-Is an intentional relinquishment of a known 
` ‘right. -Whether acceptance | of rent after notics.to quit creates a. new tenancy - 
NE not depends npon the;facts-and circumstances of each, case, - ae i, hess 

* Origial Civil Suit No. 2789 vf-1948. ~~ - EX IM 
>. (1) (1gat) 26 C. W. N. 153. — s 
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Davies v. Bristow (1), Morrison v, Jacobs (2), Karnani Industrial 
Bank v. The Province of Bengal (3) and Manicklal v. Kadambini (4) 
referred to and discussed. 


Under the English Law (Increase of Rent etc. War Restrictions Acts, 
1915) the acceptance of rent does not create tenancy because the landlord 
has no choice but toaccept rent and he cannot sue in trespass for mesne 
profits because those very Acts provided that the tenant nOtwithstanding 
the notice to quit cannot be regarded as tresspasser so long ashe pays rent 
and performs the conditions of tenancy. 


Davies v. Bistow (1) referred to and applicability of this principle in 
Indian cases discussed, = 


Small Causes-Court has no jurisdiction to grant either in a suit or in 
execution an injunction or a declaration that the plaintiff's title is that of a 
monthly tenant, 


An order under chapter VII of the Presidency Small Cause Courts Act 
is not a decree. Section 41 and 43 of the Act referred to. 


Section 49 of the Presidency Small Cause Courts Act provides that 
even recovery of possession under chapter VII shall be no bar to the institu- 
tion of a suit in High Court for trying the plaintiff's title to the property. 


A suit for a declaration that the plaintiff isa monthly tenant under the 
defendant and is entitled to remain in possession as such and for- injunction 
restraining the defendant from interference with his possession and from 
eviction is a suit for trying plaintiff's title. 


Where Rs 500 was paid «as Selami on a contract ‘of tenancy when the 
Calcutta Rent Ordinance 1946 was in operation making it illegal and relief 
‘is prayed on ths basis of such illegal contract : 


Held, that sections 6 and 9 of the Ordinanc: do not make the contract 
"of tenancy illegal but provide that Selami shall not be taken and if taken, 
would be refundable when claimed within 6 months and these provisions 
therefore indicate that while Selami, if taken, will be refunded, the contract 
of tenancy will continue. 


Suit for declaration that the plaintiff is a monthly tenant and is 
-entitled to remain in possession and for injunction. 


The material facts will appear from the judgment. 
Mtr, B. C. Dutt for the Plaintiff. 
Mr. A. K. Sen. for the Defendant. 


- The following judgment was delivered :— 


.P.B. Mukharji, J.: This is a suit.for s .declaration that 
the plaintiff is‘a monthly tenant in respect of premises No. 210/2, 


(1) [1920] 3 K. B. 428. 
(2) [1945] 1 K. B. 577. 
(3) (1948) 53 C. W. N. 195. 
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Cornwallis Street and that he is entitled to remain. in possession f 
thereof as such tenant. There is -also a prayer for -injunction 
restraining the defendant from interfering : with the -plaintiff’s ` 
possession and from ejécting the plaintiff i in execution of -the-Small ] 
Cause Court’ order made i in Suit No. 2410 of 1947 in the Cont of 
Small Causes. 

The. defendant. : raised paye one Issue. Before me and that” was 
as follows : - SEO . 

~ "Was there an agreement between the plaintif | and the “deletes 
dant whereby the defendant became a monthly tenant of premises 


No. 2102, Cornwallis Street at a, rent. of Rs. 35.per m month in .the 


circumstances alleged: in paragraphs 3 and 4 of the plaint, PH 

Plaintiff's case is that there was an agreement of tenancy after 
the consent decree of the Small Causes Court .on ajth, -January, . 
1948. This agreement. was. arrived at ‘in the middle of February 
1948 ánd the plaintif paid Rs. 500 as Selami to the defendant 
and in consideration thereof the defendant agreed to accept tho 
plaintiff ‘as tenant in respect of the said premises af a monthly 
rent of Rs. 35: Since then the plaintiff sent rent under -Rent 
Money . Orders to the defendant who accepted such rent and, 
according to the plaintiff treated him as a monthly tenant. 

The defendant on the other hand has pleaded i in the written. 
statement that'the agreemént bétween ‘the plaintif and the defen- 
dant was that the Small "Causes Court suit would be decreed by 
consent and the writ of possession would be issued on the agth 
June. 1948, so that about 5 months’ time was given to the plain- 
tiff to vacate and that it. was agreed „between the plaintiff. and.the ` 
defendant that during these 5 months the plaintiff would -continue 


-to pay Rs. 35 per month by way of mesne profits; According to ` 
-her'that was all the agreement between the plaintiff and the defen- 


dant. The rent of the EAE pleaded by the pleut d is denied 
by the defendant. 

The plaintiff applied t to the Small Causes Court for ‘vacating 
the said’ order for possession but withdrew it on the “7th July, 
1948 and according to the plaintiffs evidence time for- giving up. 
possession was extended till the 25th- August; 1948, with a view 


'to enable the Eds to obtain necessary order . from the -High 


Court. - 
Five Rent Money Order Acknowledgments faye beeni: exhi 


_ bited in this suit (Kx. ‘B’) dated from March 1948 till August 


1948. The first acknowledgment shows payment of Rs. 7o as . 
rent for two months of December 1947 . and January 1948 which - 
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was received as rent. Thereis sgain an acknowledgment of the 
receipt for Rs. 70 which was sent as rent for February and March 
1948 and was received as rent. The third acknowledgment is 
a similar acknowledgment of receipt of rent for April 1948. The 
fourth acknowledgment is also a similar acknowledgment receipt 
ofthe money for June 1948, but Achal Singh, the son of the 
-defendant, received the June rent as damages and not as rent 
and he made an endorsement to that effect on .such receipt. I 
do not consider thatthe defendant could retain and appropriate 
this as she did as damages when it was sent as rent and directed 
to be appropriated as rent by the debtor plaintiff. The decisions 
in Bhagabati v. Basanta Kumari (1) and the observations of the 
Privy Council in Seth Memichand v. Seth Radhakishen (2) are in 
support of this view which I hold. The last receipt was for the 
rent of July 1948 but although presented to the payee it was 
refused on the 17th August, 1948, and there was an. endorsement 
of refusal on the acknowledgment receipt. It is noteworthy that 
tbis refusal followed after the plaintiff had already taken steps 
for vacating the consent order and writ of possession in the Small 
Causes Court which fact will appear from paragraph 7 of the 
written statement of the defendant. These rent acknowledgment 
receipts in my judgment are clear proof that the money was sent 
-as rent and was received as rent and I do not accept the evidence 
of Achal Singh on this point for reasons I will discuss letter 
on. I am of the opinion that thére was an agreement of 
tenancy between the plaintiff and the defendant on the basis of 
the evidence given before me. : 

This view is further reinforced in my judgment by two letters 
dated the 29th March, 1948, and the ist April, 1948. The letter 
of the 29th March, 1948, is from the plaintiff describing himself 
as a tenant and asking for the acknowledgment of the Rent Money 
Order dated the 4th March, 1948, for rent sent for the month of 
December 1947, which apparently the plaintiff had not then 
received back. Then the letter of the rst April, 1948, is, I con- 
sider, a settlor on the point. This letter was written by Achal 
Singh, the son and constituted attorney of the defendant and the 
only person (apart from the pleader of the defendant), who gave 
evidence on her behalf. That letter admits receipt of the rents 
for the months of December 1947 and January 1948 but it does 
not rest there and goes on further to. demand rem? for February 


(1) (1906) 11 C. W. N. 110, 
, (3) (1921) 46 C, W., N. 153. 
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“and March 1948 within the sth April, 1948, with a. rider that if such 
rentlis not sent the plaintiff will be'a defaulter. s 


I.ean hardly‘réad these two letters and the Rent easy Order u 


acknowledgments im the. light that there was am agreement- of 
tenancy. between the: plaintiff and the defendant. 

I do not accept thë evidence of .Achal Singh when he: tried: to 
- explain in the witness box that a friend of bis wrote this letter of 


-the- rst: April, 1948, and that he was not responsible for its con- 


tents’ althougli he: had signed. the letter. It appears from the 


"évidence-that Achal'Singhi knows English and can write- English 


himself. He admitted that he wrote the endorsement in English - , 


on the Rent Acknowledgment Receipt of June 1948° and. from 


'that endorsement: it appears that. he Knew. very well also. “the 


difference between rent and’ damages." 


There is another-document which has been exhibited -by and 


on behalf of the defendant in thissuit being an Agreement for 
Sale of the premises dated.the 12th January 1948.  By.this Agree- 
ment’ thé defendant agréed -to sell the premises in suit to- “one 


Sm. Ushabala Adhikari for a price of Bs. 23,000. "By clause 5 `` 


of that Agreement for Sale the defendant covenanted: to. deliver 


posséssion by letters of attornment to the tenants. In his evi ' 


dence Achal Singh has admitted (Questions 69-70) that the word 
“tenants” theré refarred to the plaintiff. It clearly appears there- 


"fore that the defendant not only treated and accepted the. plain-' 


tiff as-her tenant but also she- held him out to -bea tenant .to -her 


prospective pürchaser. - 
On the evidénce on the main and- only question whether’ there 
was an: agréement. of tenaficy: òi“ not, I have mo hesitation in 


` . accéptihg plaintiff's’ testimony. The. impression. that thé plain- 


tiff gave in the witness box-was that he was telling the trüth and - 


lie was-quite -straiglitforward. and there was an unmistakable.ririg 


‘ and-stamp of honesty in the statements that he was making-from 


the witness box. Achal Singh: who was the main witness of the 


- defendant did’ not at-àll impress me as a-witness of credit. There 


wéré far too many: conttadictions and ‘prevarications in tlie 
evidence he gave-béfore me'ànd I will notice some of them here: to 


' C show why I reject his testimony: 


-Achal Singh i in order to support the Case that this bles: Was 


i bonafide required fot the personal’ tise: :of the: deféndant- suggested 
that 62:peoplé including refugees from the Punjab who. were” all 
his relations. are living at ra, Baidya Nath Mullick- Lane, the - 


present. residence of the defendant, and- the. accommodation- there 


N 
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was short for so many people. But in May 1946 when the defen- 
dant purchased the property when there was or could be no 
refugee from the Punjab, he at first said that only he, his younger 
brother, his sister and three sisters of his father lived there and 
. nobody else (Questions 41 and 42). Then when faced with the 
absurd increase of numbers from 8 members to 22 he corrected 
himself by saying that there were 22 members in May 1946 
(Questions 43 to 45). Then came the influx of 4o other relations 
supposed to be refugees from the Punjab. But he did not re- 
member the time when they came although one would naturally 
expect that if as many as 40 people came to reside in one's house 
it would be a date or time of some major significance to stick in 
the memory. His ptevarication was quite obvious from his 
answer to question 62 and the manner in which he was answering 
these questions gave me the impression that he was not a witness 
of truth. He landed himself again in difficulty when he definitely 
answered to question 64 that he was out of Calcutta for two 
months before the passing of the decree of the Small Causes 
Court. But immediately in answer to question 65 asked by me 
he tried to correct himself and said that he was never out of 
Calcutta for two months at a stretch but was off and on out of 
Calcutta but never for more than 10 or 12 days at a stretch 
(Questions 64:65). Over the agreement for sale dated tbe 12th 
January, 1948, his equivocation was most noticeable. The point 
involved was whether the defendant could be said to bonafide 
require the house for her-own use on the 27th January, 1948 when 
the consent decree was made inspite of the fact that on the rzth 
January, 1948 she had entered into an agreement to sell the bouse 
with the tenant as provided in clause 5 thereof. Achal Singh 
refused to give a candid answer as to whether the agreement for 
sale dated the 12th January, 1948 was in force at the time of 
the consent.decree in the Small Causes Court on the 27th January, 
1948 (Questions 75 to 78). I disbelieve^the evidence of Achal 
Singh that the defendant bonafide required the house for her own 
use on the 27th January, 1948 when the defendant was trying to 
sell the house under the agreement dated the rath January, 1948. 
The explanation which Achal Singh gave in answer to question 79 
that the defendant would live as a tenant under the new purchaser 
strikes me as absurdly incredible and flatly contradicts his previous 
answer to question 57 that the defendant wanted to sell the house 
as she could not get vacant possession and wanted to purchase 
another vacant house with the sale proceeds. 
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“Then. again Achal Singh's evidence to get out of. thé Einbau 
ment of the letter dated 1st April, 1948 clearly shows-that he was 
prepared to shape his testimony according to_the ‘exigencies of ' 
-the questions put to him.. He tried to get rid. of the effect ‘of ‘the 
letter dated the rst April, 1948 where he clearly demanded Tent. 
by saying that it was written by a friend who did not-khow the 
difference between rent and mesne profits. He never obliged -this 


‘Court by naming that friend or-by calling him as witness inthis 


case. Ido not believe his testimony that the letter was written by 


anybody other than Achal Singh himself and about his knowledge 
.of English when he was faced with the English endorsement: made 
" in:his hand on the June rent.money order acknowledginent his, 
-preyarication was palpable ‘and showed him to be a witness regard- 
. less ,of truth and without any candour to this Court (Questions, 99 


to ror and 86 to 96). 

- For these reasons T disbélieve and reject the evidence « and the 
testimony of Achal Unda and I accept the evidence given by tlie 
plaintiff, E _- n. = 
. Thold that there was an- agreement of tenancy, between. the 
plaintiff and the defendànt whereby the defendant agreed to treat ` 


` the plaintiff ag the tenant at a monthly rent of Rs. 35, and I answer 


the i issue raised before me in-the affirmative. 


It has been argued on | behalf of the defendant. "that this ‘aces 
ment, for new tenancy which the plaintiff has put forward should 
not be accepted because this case was improbable. It is urged 
that when there was a writ of possession on the 2. th January, 1948 
it was improbable that there will be an agreement -for - tenancy B 
within 15 days thereafter, I have failed to see. the improbability 
in this case for certain very cogent reasons. [t is admitted by 


. the pefendant that under the consent decree. dated. the 27th 


January,.1948, time was given to plaintiff to vacate till a7th . -June, - 


.1948, that is, a period of about five months. That at- any rate 
' shows that there was no desperate urgency of _ the defendant to 


recover possession of the house. Add to bis the fact that she 
had already agreed to sell the house on rath January, 1948, i e., 


about a fortnight before the consent decree with a specific clause 


that the defendant will deliver possession with, the plaintiff as-a 


‘tenant and the further fact that by clause 2 of such agreement ` 
"the sale was to be compléted within two months from the delivery 
_ ef title deeds, Against that back-ground I find nothing improb- 


able that. there could be an "agreement. for tenancy between a 


Vor. 83.]. ^^ miek couRT. 
plaintif and the defendant. In fact PEN are the reasons doe which 
I hold that there was auch an agreement. 


On behalf of the defendant the evidence ‘of. the ‘plaintiff has 


been assailed on the point that the plaintiffs interview with the ` 
defendant is an invention that such- interview with the- defendant 
was not pleaded in the plaint or in the petition for. injunction in 
this suit, I have not been impressed by this.argument. I do not 
consider it necessary to plead all the evidence in the plaint and 
the petition and' I cerlainly do not consider. it necessary to plead 
the evidence of interview in support of an agreement which is 
- pleaded. In the last two lines in paragraph 3 of the. plaint the 
plaintiff bas definitely alleged that the defendant ‘agreed to accept 
the plaintiff as her tenant and in paragraph $ of the -petition” for 
injunction the plaintiff" said that the interviews were ‘mostly’ with 
defendant’s son, Achal Singh. Therefore in. my judgment it. will 
not be correct to say that the plaintiff's evidence of interview with 


the defendant personally is to be disbelieved. Achal Singh was. 


present at the interview and the plaintiff has definitely pledged 
his oath on that point. He was cross-examined by the learned. 


Counsel for the defendant as to the personal appearance, age and. 


-gize Of the defendant with a. view to- suggest that he had -bever 
met her. I thought the plaintiff gave his.answer to ‘these questions: 
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very frankly- and straight-forwardly and with impressiveness, and . ` 


yet when Achal Singh was in. the box he was not asked a single ` 


question in the examination-in-chief .to prove or even to suggest 
that’ the plaintiffs description of the defendant was in any way 
Wrong. Achal Singh, of course, denied: that the. plaintiff met the 
defendant. "But as. I had said before I do not. believe and accept 


the testimony of Achal Singh and the fact remains, that ns: defen- . 


dant has not given evidence herself. 

“Another. argument put forward on, behalf of the defendant ig 
that in Exhibit r" which is ‘the Small Causes Court petition to 
vacate tlie decree ás null and void under ‘section 1 5r of the Civil 


Procedure Code, the ground urged was the creation of tenancy by - 


demand and acceptance of rent and not by- virtue of an agreement. 
In my judgment that. makes no difference. ‘Fhe plaintiffs whole 
case is that the demand and acceptance of Tent which are ‘pleaded 
as 8 ground in that” petition were by virtue and in pursuance of 
an agreement which will appear from paragraph 4 of the- plaint. 
- In that view of the manes I do not find any inconsistency in the 
plaintiffs case. : 

Mr. Sen appearing. on behalf of the defendant has mai ma 
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^ with á large number of English decisioris but of which it is. only . 


necessary to notice the two cases viz. Davies v. Bristow (1) and M 
Morrison v. Jacobs (2). Mr. Sén's argument js that "acceptance . of © 
rent does not create tenancy.. In my judgment the principles of 


those‘ cases have no application to the facts of the present case. ` 


As was, held in Davies v. Bristow (1) that acceptance of rent in: 
that case Gould not create tenancy because under the English ` Law 
(Increase of Rent etc. War Restrictions Acts, 1915) the landlord 


-had no choice but to accept rent and he could not sue in _trespass 


for mesne profits because those very Acts provided that the tenant 
notwithstanding the notice to quit should not ‘bè ‘regarded’ as a 


. trespasser as long aś- he paid rent and performed the conditions .: 


of tenancy. Here there was no' such situation after the. consent ^ 


. Order or decree. of the Small Cause Court for ejectment which . 


could be described.as similar to “what ‘happened in. the case of _ 
Davies v. -Bristow (1) so that-the landlord could be said to be 
without any choice nor the question of statutory. tenancy: after x 
Small. Cause Court decree was raised here. But the more cogent | 
reason why this English case cannot help the "defendánt'is that-° 


I. have. held that ‘there was a new agreement of tenancy rene zi 


the plaintiff and the defendant ‘after the Small Cause Court decree; ae 
These "English cases do not in my judgment preclude the possi- ! 


- | bility of a-new agreement of fenancy and in fact the ‘observations of 


both Lush, J.: and Shearman, J: in the case of Davies v. Bristow . 
(a ) at pages 438-39 and at page. 441, clearly indicate that such an. 
agreement can be made and if proved,. as” I have held here to. 


have been proved, will be upheld. The principle of law is that 
i acceptance of rent may in certain circumstances Hot give rise to a 


tenancy: "One ‘such circumstance is where there is no- choice or. 


' option for the landlord but to accept the rent as indicated i in ‘the. E z ; 


s English decisions. 
` as those considered ‘in the récent decision of Karnani Industrial: 


Barik v. The Province of Bengal (3). While in-other cases it has x 


There may. also be other circumstances: “guch . 


been held that. when rent was ‘accepted after the notice to quit `, 


-whether before or after a suit for éjecíment the landlord: expe : 
shows an intention io treat the tenancy as subsisting and Bs - 
` Buckland, J, held in Manick Lal v; Kadambini (4) the withdrawal. '' 
‘of money deposited as Tent with. the Rent Controller under the ^ — 


: (8) [1920],3 K.B.438. |, | . Tu ud BL. PES. 
* (a) [1945], 1 K. B. 577. : . s ! d 
(3) (1948) 53 C. W. N. 195. : 
(4) (1928) 43 C. L. J. 372... - p EM er 
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old Calcutta Rent Act after institution of suit for ejectment 
amounted to waiver of the notice to quit. Each case has to be 
judged on its own facts and merits keeping in view the funda- 
mental principle that waiver is an intentional relinquishment of 


& known right which Iconsider to be the basic foundation of the 
law on this point. 


On behalf of the defendant an attempt was made to argue 
that this suit was misconceived in view of section 47 of the Code 
of Civil Procedure but was ultimately abandoned by counsel and 
not pursued. I do not consider that the real dispute in this suit, 
namely, whether there was an agreement of tenancy between the 
plaintiff and the defendant is a matter relating to execution, dis- 
charge or satisfaction of any decree. It is a totally different 
cause of action arising on all agreement between the parties 
independently of any decree. Besides questions under section 47 
can only be deeided by the Court executing the decree which in 
this case would be the Small Causes Court. Butthe Small Causes 
Courtin my judgment has no jurisdiction to grant either ina 
suit or in execution a declaration that the plaintiff's title is that 
of a monthly, tenant or an injunction, such as is being claimed 
in this suit. Besides the order of the Small Causes Court was 
an order under Chapter 7 of the Presidency Small Causes Court 
Act and is not a decree as will appear from sections 4r and 43 
of that Act. In fact section 49 of that Act provides that even 
recovery of possession under this Chapter of the Act shall be 
no bar to the institution of a suit in the High Court for trying the 
title to the property. In my judgment this is such a suit for trying 
plaintiff's title. 


On a request. from the Court the plaintiff argued the question 
whether the contract as pleaded in paragraph 3 of the plaint was 
illegal on the ground that Rs. soo was paid as Salami which was 
not permissible uuder the Calcutta Rent Ordinance 1946, which 
Was operative at the time when the suit was filed, and if that was 
so whether any relief could be granted on the basis of such an 
illegal agreement. I accept the argument that sections 6 and 9 
of that Ordinance do not make the contract of tenancy illegal 
but provide that the Salami shall not be taken and if taken, would 
be refundable when claimed witbin six months, and these pro- 
visions therefore indicate that while Selami, if taken, will be 
refunded, the contract of tenancy will continue. As more than 
six months as contemplated in sectiong of the Ordinance have 
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elapsed: no question arises of that Selami of Rs. 500, which the 
plaintiff says he-had paid to the defendant. - s bë 

- There will accordingly be a. decfee in this form. The plaintiff f 
is-declared to bea, monthly tenant -of. the- defendant ` ‘in respect 
of.210-2 Cornwallis. Street, Calcutta, ata rent .of Rs. 35 per month 
and is entitled to- remain in possession and occupation- "thereof 
a8 such monthly tenant. There will also be a decree for-an 
injunction restraining the. defendant, -her setvants, agents and. 
representatives from interferfering with or interrupting. the plain- 


"tiffs possession of the said premises as such monthly tenant, The 


plaintiff is entitled to the costs of this suit. 


_ Mr. P. C. Chatterjee : Attorney for, the Plaintiff 
Mr: N. K. Saha: Attorney for the Defendant, 


S.-C: : M N ` . Suit decreed, ol 
fue. c6 . .  .dffjuntlion granted. 





Before Mr. Justice P. B. Mukharji. 
BAJRANGLAL PODDAR E 
"x - | | Mg | 
2x "E SITARAM KEDIA.* 


Diimages—Aitachnant of goods—Attachmeni , of ides p siranger im execu- 
- tion of decree—Ssisure authorissd- under a writ or warrant—Action; 
V lies—Malicious prosecution or malictous abuse of. proceedings to: be 
"established —Suit for damages for trong ful attachment—Plaintif, if 


ta 


required to prove malice or want of reasonable and probable cause— >" 


SherifPs duty — English Law and Indian Law distinguished —Suit: Jor À 
' damages for malicious abuse of the process of Court including suit fe 
malicious prosecution or in any “action on cass" —QGist and foundation = 
-îs malice and for want of reasonable canss—Suit for damages for wrong- i 
_ful attachment—Gist and foundation is trespass—Order of attachment, . 
. anjact of Court but. wrongful execution, an act of garty—Failure to cali 
principal witness, adverse. inference—Payment of decretal amount by 
. stranger on attachment of his property held not wrongful, it.is voluntary 
' and not under “cosrcion’’—Indian Contract Act (IX of 1872), sachian I5. 
Section .72, y such payment recoverable, ; B 


If the goods are seized. under, a writ or warrant which authorises, the . 
seizure, the seizure is lawful and no action would lie in respect of the seizure: - . 
unless the person lE can establish a remedy by some such action — 


:+ Original Gia Selena rat 1947. plebe LH, eiut 


Vou, 83. gea HIGH COURT. -` 


8s for malicious prosecution or malicious abuse of proceedings. If liowvever 
the writ or warrant did.not authorise the seizure of the goods seiz8d, an 
action would lie for damages Occasioned-by wrongful seizure-without proof of 
malice : ; -— > 


Ramanathan v, Mira Saibo (1) applied. 


In a suit for damages for wrongful attachment of property ‘the plaintiff is 
not required to prove malice‘or want'of reasonable or probable cause, 

Kissory Mohun v. Hursookdass (2) followed. - f : 
Bhupendra v. Trinayani ( 3) and Rama Row v. Soma Sundaram (4) -distin- 


guished, 

Smith v: Sydney (5) referrad to. . f 

In England it is the Sheriff's business to find out what goods to seize and 
if he seizes the gcods of the wrong person that person has his remedy against 
the Sheriff, But in India 'the duty of the Sheriff is to^ seize the goods after 
these are. specified and identified by the -judgment-creditor so that if the 

' goods of a wrong person is seized he has his remedy against the judgment- 

creditor. f ae i 

Walker v. Olding (6) ; Smith v. Keal (7) referred to. 


Order 42 Rules 12 and 14 of the Supreme Court and the practice of filing 
praecipe discussed and distingulshed from Order 21 Rule 1i (2) (j) (ii) and 


. Order ar Rule 24 of the Code of Civil Procedure and Chapter XVII of the: 


Original Side Rules of the Calcutta High Court. 


In a sult for damages for the malicious abuse of the process of the Court 
including a suit for malicious prosecution or in any “action on case" the very 
gist and foundation is malice and for want of reasonable’ and probable cause 
` -whereas in a suit for damages for wrongful attachaient'of property trespass 

is the gist and foundation. 

The observations in Halsbury (Hailsham Edition) Volüine aa at pages 27- 
38 and in Salmond's Law of Torts (roth Edition by Dr. Stallybrasi)àt 
pages 627-48 approved. `- - "PT 

The ‘order of attachment is an act of the Court but is not the cause of 
the wrong or the damage because it only directs attachment of the judgment- 
debtors and nobody else's goods, The wrong or the damage is caused in 
the act of the party (i.e. the judgment-creditor or his. agent) in India 

- namely the wrongfully or excessive execution of that order.. 


Where a party fails to call as his witness the principal person involved 
in the transaction- who is in a position to give a first hand account of the 


(1) (1930) Ó1 M, L. J. 330A. I, R. 1931 P. C. 28, |. 3 
(2) (1889) L. R; 17 I. A. 17. - E : 
(3) (1944) 48 C. W. N. 348. 7 ^ . 
` (4) (1027) L L, R. 51 Mad. 642, - 3 . Mis 
KG) (1870) 5 Q. B; 203. 
(6) (1862) 1 H, & C. 621. : 
(7) (1882) 9 Q. B. D. 34a. - i : 
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^o. matters of controversy and throw light on them and vod can: refute: all. the^. 


“allegations of- the othersida, it is legitimate to draw adverse inference’ painat 


- the party who has not produced such principal Witness, S 


Seth Maganmal v. Darbarilal (1) followed. , 


Payment of décretal amount by a stran ger on'attachment of his- property 
held to be not wrongiul, in execution of the decree, must be regarded as 


: voluntary and not ander “coercion” within the meaning of section 18 of the» - 


Indian Contract Act and is not. recoverable as Provided , in section: 7a of 
the Act, 


“Seth Kankayalal v. The National Bank of India LH. "(2) foliówed. E 2 

- Suit for recovery of the sum -of Rs. 8648-5-6 pies. and for 
damages to the. extent - of Rs. 50,000. for „wrongful attachment of 
goods. e E 
. The material facts will appear bon the Judgment? 


Messrs, H. N. Sanyal, E. R. Meyer : and Sisir K: iMuitéjo for j 


- the Plaintif. ^ © ` : xp 


Messrs. G. P. Kar and A. €. Deb for the pondis = 


~The following judgment was delivered :— l - 
"P. B. Wukharji, J.::—This is a suit for: the recovéry ‘of the : 
sum of "Rs. 8; 5648-56. and for damages to the extent of Rs. .50, 000. 
for wrongful attachment of goods. The plaintiff's ' case is that” on 
the 26th ‘March, 1947 the defendant executed | &- decreé .for the 
sum of Rs. 8 ,648-5- -6 in Suit No. 1182 of, 1946 "wherein the defen- 
dant was the plaintiff and one Hem: Raj Podder was the. defendant. 
In execution of that decree the defendant is alleged to have tres- 
passed into .the rooms of the plaintiff and wrongfully caused the 


~ properties belonging to the plaintiff to-be attached and sealed-by- 


the Bailiff of the Sheriff inspite of protest. The plaintiff obtained `` 
release- of the attached properties by deposit -of the ‘sum of 
Rs, 8648-5-6 with the Sheriff on the 27th March, 1947. The plaintif 
claims to recover the said sum of money and also claims: ‘Rs. $0,000 
as damages for’ wrongful attachment. ` a UN 
After the suit was -filed the plaintiff obtained an "odes 


us T * ` - restraining : the defendant from withdrawing’ the said sum of: money: 


. from the Sheriff in satisfactio n of bis decree obtained in Jhe Said ` 
Suit No. 1182.0f 1946. ^ 7. f RN a AE E 

' The defendant filed his written statement ad the deines. taken 
, is that the. goods attached were the goods of Ram Raj Podder the 
' judgment- -debtor in the said Suit No; 1183 of 1946. He bas denied’ 


i 
1 


< (1) 1927) 47 C. L J. 222, IDE Bee ee A 
(3) (1913) L. R. 40.1. A. 56, Bui qM LE Meng s 
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that there was any trespass into the plaintiff's rooms, or that. there 
was any attachment of the plaintiff's goods. The claim for the 


recovery of Rs. 8,648-5-6 ‘as well as for Rs. so,0co is denied and 


disputed. There is an allegation in the written statement that 
this suit is filed at the instance of Hemraj Podder with a view to 


coerce the defendant to settle the decree obtained i in the said Suit 
« No. 1182 of 1946. 


Tha plaintiff in the present suit is the father of Hem Raj 
Podder the judgment-debtor ie the said Suit No. 1182 of 1946. 

Mr. G. P. Kar appearing for the defendant has argued that 
the suit is not maintainable in the absence of an averment either 
of malice or of want of reasonable or probable cause. He has 
argued that a suit for damages for wrongful attachment is not 
maintainable where the warrant of attachment was obtained under 
the due process of law in the said Suit No. 118a of 1946 unless 


' malice is alleged or unless want of reasonable or probable cause 


is alleged. There is no allegation in the plaint: either of malice 
or want of reasonable and probable cause. Mr. Kar’s submission 
is that even if the property belonged to a stranger and not to 
the judgment-debtor no suit is competent by the owner of such 


properties unless he alleges malice or want of reasonable or | 


probable cause, 


The law makes a distinction between acts done without judicial 
sanction and the acts done under judicial sanction improperly 
obtained. If the goods are siezed undera writ or warrant which 
authorises the seizure, the seizure is lawful and no action will 


lie in respect of the seizure unless the person complaining can 


establish a remedy by some such action as for malicious prosecu- 
tion or malicious abuse of proceedings. If however the writ or 
warrant did not, authorize the seizure of the goods seized an 


action would lie for damage occasioned by the wrohgful seizure 
_ without proof of malice. The fallacy of the argument of the 


‘learned counsel for the defendant in my judgment lies in the 
failure to make such distinction. But Lord Russell makes it 
clear in delivering the judgment in Ramanathan y. Mira Saibo (1) 
that such distinction must be made. The warrant in this case 

~ authorised seizure of judgment: -debtor Hemraj's goods and not the 
plaintiff's goods. A good deal of the argument was occupied 
with the form of the warrant and I propose to analyse the form to 
support the conclusion to which I have arrived. 


(1} (1990) 6: M, L, J. 3302 A. I, Re 1931 P. C, 28. 
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` Tite Warrant of Attachment which is Ex. 4 in. this suit com- 
mends the Sheriff to attach the moveable property mentioned in 
the echedule given in the said warrant. The form of tbe warrant 
which is used here is material and its material provisions run a 
follows :— i z 

“To ` The Sheriff etc. ' 

Whereas the plaintiff UE has applied for execution .of 
the decree by attachment of movable property mentioned in the 
Schedüle hereto belonging to the defendant or wherever the same cat 
be found within the local limits of the jurisdiction of this Court to 
the extent mentioned in the margin”. 

The warrant goes onto proceed to coimed the Sheriff to 
return the warrant with an endorsement certifying the date and 
manner in which it has been executed or why it has not been 
executed. "Then follows the schedule which gives the dist of 
movable properties belonging -to the judgment: „debtor. The question f 
is that in executing the decree under this warrant is the Sheriff 
entitled to levy attachment on the goods not belonging to the 
judgment-debtor but. to somebody ` else and then whether the 
owner of such goods on which attachment is levied can sue the 
judgment-creditor for wrongful attachment without any allegation 
and proof of malice or want of reasonable or probable cause? In 
other words is such an attachment an act of the court or the act of 


ae ' 


_ the judgment-creditor ? 


Lord Watson delivering his judguient in Kissory Mohun v. 
Hursookdass (1) observes that in-order to entitle the owner of the: 
goods to recover full indemnity for the wrongful attachment of 
his goods it is not necessary for the owner to allege and preve 
that there was either any malice or want of any reasonable or 
probable cause. It was pointed out there by: Lord Watson .that 
the authority of the English case of Walker v. Olding (a) does 
not apply to India because the Law of Execution in India is not 
the same as in England. In England the execution of a decree . 
for money is entrusted to the Sheriff, an officer who is bound to 
use his own discretion and is directly responsible to those in- 
terested for the illegal seizure of goods which do not belong to: 
the judgment-debtor. In India warrants for attachments are 
issued on the exparte application of the creditor who is bound to: 
specify the property which he desires to attach and its estimated 
value. The provision of : Order ar rule 11 (2) (j) G) of the Civil 

(1) 1889) L. R. 171, A. 17. | 

(2) (1862) 1 H&C. Gar, ; j ui 
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Procedure Code requires the jadgmeht-greditor to state in the 
application for execution the mode in which the assistance of the 
Court is required and if attachment is asked he is to state the 
property which is to be attached. - When that- is -done the court 
issues its process of execution under Order ar rule 24 of the Civil 
Procedure Code. The Original Side of -the High Court has made 


Rule relating to execution and procedure in respect thereof 


supplementing the provisions of the Code of Civil Procedure. 
. Those Rules so far relevant for the enquiry are contained in 
Chapter 17 of the Original Side Rules. Chapter 17 Rule ro 
provides the form of the application and the requirements. ` The 
practice on the Original Side is that after obtaining the Order of 


execution to issue, the applicant has to take outthe writ of execu- 


tion from the Execution Department of the Court. He then 
lodges the writ with the Sheriff. The Sheriff then proceeds to 
execute the writ in the appropriate manner. 

The difference in the law and procedure o execution in 
England and that which obtain in India lies in the responsibjlity 
of the Sheriff. Order 42 rule 14 R. S. C. prescribes the form 
which is to-be found in Appendix ‘R? and the’ ‘usual writ in 
England is feri facies commonly known as writ of f fa. The 
form set out in Appendix ‘H’ commends the Sheriff in England 
to attach goods and chattels of the judgment-debtor in his 
bailiwick but there is no Specification or schedule of goods as 
in India. Order 42 rule ra R.S. C. requires the party or his 
solicitor issuing the writ of execution to file a praecipe for that 
purpose. Butthe praecipe does not require the specification or 
indentification of the goods to be attached. The forms of praecipe 
are given in Appendix: “G” and do not require specification or 
identification of the goods to be attached. In England the Sheriff 
therefore has to act on hisown discretion in the absence of an 
inventory.or specification of the goods to-be attached. But in 
India there is no such discretion. In India, as in this case, the 
Sheriff has in the warrant of attachment a schedule of the goods 
to beattached given on behalf of the judgmen t-creditor and he 
is accompanied by an agent of the judgment-creditor who actually 
identifies the judgment-debtor's goods at the time of attachment. 
Indeed it has been- held that in England the solicitor for the 
execution creditor has not even any implied authority to direct 


the Sheriffto seize any particular goods ia pursuance of a writ 
of execütion. ‘In Smith v. Keal (v) Mainsty, J. atp 344 Says. 


(1) (1833).9 Q B. D. 340. 
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“It is no doubt the duty of thé sélicitor to inform the “Sheriff who. 
the execution debtor is, but when he has performed, that duty 
the. responsibility rests on the Sheriff of levying according to the, 
writ". Baron Pollock at page 348 of the same ‘Report remarks 
that.it would be most prudent for the solicitor to say to the 
Sherifi “it is your business and not mine to ascertain what goods 
are available for seizure under the execution and -I shall not 
advise’ you upon the matter-at all”, Jessel M. R. with his 
characteristic clarity put the proposition beyond all doubt in 
hearing the ‘appeal ‘and at p. 351 of the same Report observes 


“the Sheriff must ascertain himself whether the goods he seizes- 
‘are the judgment-debtor’s goods”. Lindley L.-J. at p. 354 
observes to the same effect. “It is the Sheriff's business to find: 


out, what goods to seize and if he seizes the goods of the wrong 
person he has his remedy against the Sheriff, But upon what prin- 
ciple can'the innocent execution creditor be made liable." 

Thelaw in India is just the opposite. - The Sheriff in India 
is left. with no discretion. Itis the execution creditor who is 
required by law as I have stated above to specify and identify the, 


goods to be seized, and the ‘innocent’ man in India is not ordi- 


narily the execution creditor but the Sheriff, if -goods of a wrong. 
person ‘and ‘not of the judgment:debtor are seized. In other 
words, if the seizure of the goods by. the Sheriff in attachment 


‘turned: ‘out to be ‘the goods not ofthe judgment-debtor the respon-. 


sibility i is. of the execution- creditor in. India and he is answerable. 
to the true owner of the goods seized for damagés for wrongful. 
attachment. N 

Therefore it cannot be, necessary for the true owner to. ) allege 
either malice Or want of reasonable or probable cause. [In the first. 


place he would not ordinarily have the knowledge to make any. 


averment of any malice or want of reasonable or probable cause 
and to, require him in such a case to allege and prove malice or. 
want of reasonable cause would be absurd. In the second place 
an owner of the, goods is entitled in. my opinion always to ‘come- 
to the court and maintain that his. goods have been wrongly seized. 
or; confiscated. He is not concerned with malice or want of 
reasonable or probable cause, Indeed even, if his goods were. 
seized under &, bonafide mistake, such bonafidé. mistake -is no. 
defence to an action: for -damages for wrongful attachment. It 
will, be remarkable law indeed if it requires such:an. owner of the, 
goods who was nota party to the ‘decree, or to: the execution. 
proceedings to prove malice or want of reasonable -or probable 
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cause on the part of those who have taken away his goods, It 
is enough that his goods have been taken away without any law- 
ful justification i.e. wrongfully. He needs prove no more. I am 
therefore unable to accede to the argument of the learned counsel 
for the defendant that in a suit for damages for wrongful attach- 
ment of properly the plaintiff has to prove malice or want of 
reasonable or probable cause. 

The learned counsel has relied on the decision at this court 

in Bhupendra v. T rinayeni (1). That wasa suit for damages for 
improperly obtaining an interlocutory injunction. The principles 
in those cases are in my opinion entirely different from the 
principles which - govern a suit for damages for wrongful attach- 
ment by the true owner of the goods against the execution credi- 
tor. That case clearly proceeded on the basis that the injunction 
was an act of the court as indeed it was. An interference of one's 
proprietory right by such injunction was not an act of the nature 
of trespass. Indeed Mukherjee J., makes it quite clear even in 
that case thatif the act is really an act of the party >and not an 
act of the court. it will be actionable as trespass. The learned 
counsel for the defendant has also relied on the ‘case of Rama 
Row v. Soma Sundaram (2), Again I say that case has:no appli- 
cation here. That also was a casé for damages for obtaining an 
-ad-interim injunction. Their Lordships approved of the state- 
ment of Lush J. in Smith v. Sydney (3) at p. 206 to the effect “the 
authorities distinguish between an act of the court and anact of 
the parties and it is only when the proceedings are set aside on the 
latter ground that the party is made a wrongdoer.” 

The argument of the learned counsel, for the defendant starts 
with the false premise that-the nature of the cause of action ina 
suit for damages for the malicious abuse of the process of the 
court including a suit for malicious prosecution or in any, "action 
on case” is the same as in a suit for damages for wrongful attach- 
ment. of property. In the former malice and/or want of reaso- 
nable and probable cause is the very gist. and foundation of the 
action. In the. latter trespass is the gist’ and foundation of the 
action. It is only. when in the former case where the proceeding 
or the process of the court which wasabsurd was wholly void or 
illegal that the plaintiff may have a cause.-of action in, trespass in 
which, case again malice need not be alleged or proyed 


* (b) (1044) 48 C. W. N. 348. a : 
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(22 Halgbury, Hailsham Edition, pp. 27-28) The view that I 
take is supported by Salmond's statement in the roth Edition of 
the Law of Torts edited by Dr. Stallybrass:at pp. 627-28. 

In my judgment and for the reasons I have stated I consider 
wrongful attachment of the goods in execution in India is the 
act of the execution creditor and not of the court, and in such a 
case the true owner of goods need notallege or prove malice or 
want of reasonable or probable cause. The Order of attachment 
is an act of the Court but is not the cause. of the wrong or the 
damage because it only directs attachment of the judgment- 
debtor's and nobody else's goods. The wrong or the damage is 
caused in the act of the party (ie. the _judgment-creditor or his 
agent) in India namely the Nronetar or excessive execution of 
that order. 

The following issues have been raised : "T 

(1) Did the defendant cause any property of the plaintiff to 
‘be attached and sealed by the bailiff of the Sheriff on‘ the “26th 
March, 1947? If so, was the same wrongful ? f 

(2) Has the plaintiff suffered any, and if so, what damages by _ 
reason of the said wrongful attachment as alleged in paragraph 3 of - 
the plaint? Is the defendant liable therefor ? 

(3) To what relief, if any, is the plaintiff entitled in this 
sut? - - 

Jssue No. r: 

The central theme in dispute concerns the title to the goods 
attached. The question is whether the goods attached belonged 
to the plaintiff or to Hem Raj Podder the plaintiffs son and judg- 
ment-debtor. The onus of proving that the' goods attached 
belong to the plaintiff is on the plaintiff. It is necessary there- 
fore to say how and in what manner the plaintiff has discharged 
that onus. 

The plaintiff is the father of the judgment-debtor Hemraj 
Podder. -They both live at a14, Chittaranjan Avenue, Calcutta, 
Three rooms in that house aie said to be under the tenancy of 
the plaintiff. The rent bill which is Ex. ‘A’ in this suit is however 
not in the name of the.plaintiff alone, but is in the name 'Surajmall 
Bajranglal. Surajmal is the name of the deceased father of 
plaintiff Bajranglal. A suggestion therefore has been made by- 
the learned counsel for the defendant and I think with consider- 
able force that the ténancy is really in favour of the joint family. 
It is in evidence that the rooms under this tenancy are: altogether 
three in number and each of such rooms has a number assigned 
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to it such numbers ‘being room No. 24, Room No. as and Room Civi, 
No. 45. Plaintif alleges that he with his wife lives in Room 1 949. 


No. 25. His son Hemraj with his wife lives--in Room No, 24 and 
the wife of the plaintiff's deceased son Chimanlal lives in Room 
No. 45. The plaintiffs case is that his son Hem Raj Podder is 
Separate from him. In support of that he has produced a certi- Mukharji, J. 
ficated copy of a Partition Deed dated the 17th October, 1932, Ea 
which is Ex. ‘B’ in this suit. The original deed according to 

the plaintiff is missing and the tenor of the deed is in the nature 

ofa release by Hemraj in favour of his father Bajranglal and 

his brother Chimanlal since deceased. Itis recited in that Deed 

that the parties formed a joint family, There wes a partition 

between- Bajranglal and Hemraj. Whatever the real character 

and nature of this may be, the plaintiff has admitted before. me 

in answer to Q. 32 that this separation of Hem Raj .was only to 

avoid displeasure of the plaintiffs proprietors: Surajmal Nagarmal 

with whom and under whom the plaintiff was carrying on business. 

Surajmal Nagarmal required the plaintiff not to live jointly with 

his son Hemraj and that was why Hemraj was separated. In 

that view of the matter if the real motive for. the deed was not 

separation or partition but to avoid displeasure of Surajmal 
'Nagarmal I do not consider that the deed helps the plaintiff's 
. case very much or at all, ` It ís clear on the evidence that Hem 

Raj returned to live with his father in the said premises in Room 

No. 24 after Chimanlal’s death in 1998 S, Y. corresponding to 

the English year about 1943. It isalso clear from the evidence 

that the plaintiff left Surajmal Nagarmalin S. Y. 1996 which will 

be about the English year 1941 (Q. 141 to 148) and therefore 

the motive of keeping Hemraj separate also disappeared in 194r. 
The incident with which this suit is concerned BBppened long 

after, in March 1947. 

The result now is that the evidence ‘éStablishes the fact that 

the room occupied by Hem Raj and his wife is within the tenancy 

held by‘the plaintiff who pays rent for that room. It is also in 

evidence that there is a telephone which stands in the name of. 

: the plaintiff's deceased son Chimanlal. It is used both by the 

plaintiff and Hem Raj and according to the plaintiff the plaintiff 

pays the telephone charges as well as for the electricity consumed 

by Hem Raj. There isa dispute regarding the room in which 

the telephone is and I will refer to that latter in the judgment. 

It is also in- the evidence that the plaintiff occasionally uses the 

car of Hem Raj and in fact on the day he was giving evidence 
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he was brought to the Court by Hem Raj’s Car. - These facts in 
my opinion go to show that the plaintiff and Hem Raj arè now : 
for all practical purposes living together, nowithstanding the 
plaintiffs mere assertion in the Box that. Hem Raj and he are 
notin joint mess and tbat they have separate cooking arrange- 
ments. . 

Against this context and back Bround of facts it has to be 
determined whether the goods attached belong to -the plaintiff 


.orto Hem Raj who was. the judgment-debtor in Suit No: 1182 


of 1946. Plaintiff says he lives separately in Room No. 25 and 
Hem Raj lives separately in Room No. 24. Plaintiff alleges that 
the attachment was, levied on his goods in his Room No. 25. The 
defendant’s case is that the ‘attachment was levied on. the goods 
of Hem Raj and in Hem Rajs room which is said to bè thé 
corner room. The. plaintiffs case is that the corner room is l 
Room No. 25. ' t 

_ Plaintiff has called five witnesses including himself. Not oné 
ofsuch witnesses except Harihar Anand is a direct witness to the 
attachment, _ Plaintif was not at the house at the time of. attach- 
ment, and came in the afternoon or in the evening when the 
attachment had already been made. Witness Nathmal Goenka.only 


‘came to prove that he had been to Room No. a5 and he knows 


that the plaintif lives in that room. Witness Sibsagar Singha 
who lives at the same house in Room No. 21 ako says that plain- 
tif lives in Room No. 25 and ,Hem Raj lives in No. 24 and not - 
25 and witness Bhairamal Bharaj only came to prove that the 

plaintiff had a’ 4as.- share in the partnership of Surajmal Nagarmal. 
None of these witnesses was present at the time of attachment 
or saw such attachment. The only witness- called by the plain- 
tiff who was present at the time of attachment is Harihar Anand; 
This witness is a resident of, 214, Chittaranjan Avenue in Room 
No. 23. He is an employee “of, the Netherlands Trading Society 


` and having felt sick on the day of attachment i.e. 26th March, 


1947, returnéd home at about 2 P.M. and was present when the 
Sheriff's man -came to attach the goods. According. to him he 
said a crowd gathered during attachment and he protested to Es 
Sheriff by saying that there were ladies inside Room No. a LR 

is curious thatin exmination in chief this witness does aa 
ultimately whether the Sheriff entered Room No: 25-0r not and 
the answer to question 28 only shows that -some people, wanted ` 
to go inside Room No. 25 but the evidence in chief stops short 
there and does not establish that the witnéss. saw the, actual 
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entry into Room 25. According to bim he ` protested to the picks 
Sheriff at about 3 P.M. The Sheriff's officer Mr. Roseboom has. 1949. 


given evidence before me as well as other witnesses of the-defen- Bajranglal Poddar 
dant to say that the attachment was over by r P.M. and this 
evidence completely contradicts the testimony of Harihar Anand. 
Although Anand admits that he saw in the crowd witness Rekhab 
_and Durga called as witness by the defendant, he cannot recollect 
or remember any one else of the crowd and no one else of that 
alleged crowd has been called by the plaintiff (Q. 45-51). I have 
no hesitation in accepting Mr. Roseboom’s testimony on this 
point in preference to that of Harihar Anand. That is the whole 
of the evidence so far as the plaintiff's witnesses are concerned 
and in my judgment it proves nothing of the plaintiff's case. 
I shall deal now with the plaintiffs own evidence on the 
point. As I have said before he was not a person who was present 
~-at the time of the attachment. But his evidence is that his wife 
and Chimanlal’s wife were present, But neither the plaintiff's 
` wife nor Chimanlal’s wife has given evidence either before me or 
on commission in this suit. It has not been explained to this 
. Court why their evidence was not called although they were the 
direct witnesses to, the attachment which the, plaintiff alleges to 
be wrongfully made upon his goods. ln answer to Q.63 to 67 
the plaintiff says thata steel almirah and wooden almirah were 
sealed by the Sheiiff's officer in Room No. 25 where he lives and 
-that the attached goods belonged to him. In answers to Q. 66 
and 67 from this Court wanting to know what were the goods 
that were attached the plaintiff says they were "clothes and goods 
belonging to the ladies", By the "ladies" he méans his wife and 
Chimanlals wife. If that is the case then both his wife and 
Chimanlal's wife are in my judgment the most material and prim 
cipal witnesses who could satisfactorily prove that clothes and 
goods belonging to'them had been attached, i 
Neither has Hemraj been called. The very first question 
(Q. 91) that was put to the plaintiff in cross-examination was 
whether Hemraj was coming to support his case. The answer is 
revealing. His answer was “yes” and he also said ‘I have said 
as per arrangement between myself and Hemra}. Hemraj could 
easily have been called in my opinion by the plaintiff. The fact 
that he was institüting a suit against the defendant for setting 
aside the decree -in Suit No. 1182 of 1946 does not in the least 
stand in the way. of his coming here and saying that the goods 
attached did not belong to his father, The plaintiff made the 


Y. 
Sitaram Kedia. 
Mukharji, J. 

ec 


Cim. 
199. 
Segal Poddar | 
Sitaram af Kedia & 

b Mubharjt, J. 





THE CALCUTTA LAW JOURNAL. `` ^— - [Vor 83 


: definite and: positive statement that what he. said was- “per arrange- ; 
“ment” i between him and. Hemraj. It is not even- suggested that Hem 


 Rajis hostile to the plaintiff. Indeed the plaintiff admits that he had . 
after the attachment a talk with Hemraj regarding this attach ment (Q. 
302). Itis not suggested that the plaintiff i is not on speaking terms 


with. Hemraj and in fact the plaintiff ‘admits that if they f find time. the 


plaintiff and Hemraj do. Have a talk, between themselyes (Q. 188). 


- In fact the learned junior counsel Mr. Meyer. ‘at one stage told 
"this: Court that -he Sas going to .call Hem Raj. But he has’ not 


been called nor "has. any subpoena to call him has been “produced 
before me. In'my judgment” he is a principal and. matérlal wit- 


: ness and: unless | any hostility is ‘attributed to him, of. which there 


is not the faintest suggestion in'the plaintiffs evidence; hé in my S 
judgment should have been called to give the direct denial to the 


‘fact that the attached goods belonged to him. 


Lord” Sinha delivering judgment of the Privy Council. in Seth, 
Maganmal. ve Darbarilal (1), observes that where a party ` fails to 


. call as his witness the principal person- involved i in the transaction 


who is in a position to give; a first-hand- account of Jhe ` "maiters 
of controversy and throw light on them and who can. refute all 
the allegations of the other side it is legitimate. to draw adyerse 


inference against the party who has not produced, such. principal 


witness. "Failure of the plaintiff to call his wife: "and. " Chiman]al's 
wife being the persons according to thè plaintiff whose goods 
were attached and “who were: present at the- time- of attachment 
and: the failure to call Hem Raj as being ‘the. ‘péison’ ` who alone 
could have proved that the goods- attached were- not his entitles 
ms to draw the. inference. which Ido- that if such persons were 
called they would tot have supported, the plaintiffs case. NS 

-There is one other point .which bears on this:aspeet of the - 
case, In..paragraph 6~of the affidavit. of the plaintiff -affirmed, 
referred to and exhibited a copy of a Cash Memo purporting to’ 


show his ownership of? some-of the articles attdched- Although 
-it was one of _the-disclosed ‘document in:the plaintiffs affidavit of 
-documents and. although it, was headed as PD. NO y ih the 


Brief of Correspondence filed.on behalf of the plaintiff in this suit 
no attempt . Whatever wà8 made to prove this '  apeument while - the 
plaintiff was in the box. | i : 


For these reasons I am | not ‘satisfied with the plaintiffs evidence 


and in my opinion the paman has failed- to- discharge the * onus j 


(1) (1927) 47 C. Lam. Mu ee ee M In 
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that is upon him to satisfactorily prove that the goods attached 
belong to him. 

As against this state of evidence on behalf of the plaintiff the 
evidence given on behalf of the defendant is in my judgment more 
directly on the point. 

All the four witnesses called by the defendant viz., Edgar 
Roseboom, Rekhab Chand Bothra, Durgadutta Kedia and Surendra 
Mohan Ghosal are witnesses to the attachment. Mr. Roseboom 
is the chief officer of the Sheriff and in charge of levying attach- 
ment in execution of the decrees of this Court. He executed the 
warrant of attachment. His evidence is that he was accompanied 
i by Surendra Mohan Ghosal an employee of the judgment-credi- 
torto the premises No. 214 Chittaranjan Avenue and Surendra 
Mohan Ghosal identified the room of the judgment-debtor Hem 
Raj Podder. His positive evidence is that inside the room that 
he entered there was Hem Raj’s wife whom he asked to step out 
of the room as he wanted to levy attachment on Hem Raj's goods. 
The warrant of attachment was lodged onthe 25th March, 1947, 
at about 4P.M.and his evidence is clear on the point that he 
went to levy attachment on the following day ie.the 26th March, 
1947, between 12 and 1 P.M. Surendra Mohan Ghosal identified 
the goods ‘in. Hem Raj’s room, The attachment was completed 
within 10 minutes. His answers to Q. rg and ao are. quite clear. 
Nothing in my opinion was done in cross examination to shake 
the credit of this witness and I accept the testimony of the 
Sherifl’s officer. About the time of attachment Rekhab Chand 
Bothta supported Roseboom (Q. 36). So did Durga Dutt Kedia 
(Q. 13-17. So also did Surendra Mohan Ghosal (Q. i4 and 
Q. 47) It is noteworthy that there was practically no cross- 

examination about the time. This proves that Harihar Anand’s 
` (a witness for thé plaintiff) statement was clearly wrong on this 
point of time. The’case which Mr. Roseboom made in evidence 
that he entered the room from where Hem Raj’s wife came out 
is supported by the letter _the Sheriff wrote within two days of 
the attachment in “reply to the letters of the plaintiffs Solicitor 
Mr. G, Bagaria. That is the letter dated the 28th March, 1947, 
where the Sheriff defiinitely stated “there was no occasion for 
trespassing as the wife of the defendant (Hem Raj) asked my 
officér to enter the apartment." Mr. Roseboom maintained that 
case while in the witness box. Yet no arrangement was made to 
call Hem Raj's wife or for her evidence on commission to refute 
the allegation. 
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The evidence of Surendra. Mohan Ghosal.the employee of the 
defendant Sitaram Kedia the judgment creditor in suit No. 1182, 
of 1945 isin my opinion satisfactory.. He knows Hem. Raj very 
well and has been to his room on many occasions. He knows 
Hem Raj’s wifeand talks to her. He has süpported Mr. Róse- 
boom and he has said that he, identified the - goods at the time of . 
attachment, Abont.the almirahs which were attached or sealed - 
he has said that on “his visit he had seen these almirahs . being 
used and opened by Hem Raj and.in fact he has said that on. 
one occasion he found.him to open the Almirah to pay some. 
money to somebody (Q. 127 to 129.) In cross- -examination all . 
that was suggested to him was that Hem Raj:never told him that 
goods belong to- Hem Raj (Q. 132-133); But think he gave the , 
correct answer in Q. 137 when he says that nobody declarés his 


title to his goods but he gathered the impression that the goods” 


belong to Hem Raj: by his visits... He is. an elderly - man and - 
"gave me the impression of an honest and truthful person and I. 
See no reason why] I should reject- his. evidence. This witness 
has been to Hem Rajs room many times and I accept hiş - testi- 
mony that at the time of attachment he entered Hem Raj's room,’ 
He had: gone there before the Suit No. 1182 of 1946. was filed 
-to make demands, he-had gone there to discuss rates.in the share 
market and he had. also gone there to serve the writ of summons 
in that suit, He has definitely said that he “does. not. know the. 
room ‘by number. 5 AE 

- The other two: witnesses Bothra and Kedia corroborate what ` 


has been said by Mr. Roseboom and Surendra:.Mohan Ghosal. 
. Bothra knows both Hem Raj and Hem Raj's wife very well. In fact 


he calls Hem .Raj's wife as Bhabi, He had been.to Hem Raj'e 
room. His "positive evidence is that Hem Raj's room was a 
corner room although he does not know the- room by "nunibér, ` 
But he said that it was the room from which Hemraj's wife .came.. 
out when attachment was levied and the attachment was ‘levied | 
in what he has always known as. Hem Rajs room. His ‘evidence’. 
also is.that the-room of Héiraj ` has the- telephone. ' He' also 


- said, that he. had personal knowledge .of some. of the. goods that 


"were purchased by Hemraj and particularly ‘the ‘musical- instru- 


 Inent. -which I find. from the’ Sheriffs return* endorsed on the . 
warrant “of attachment is'also one of thé attached goods. (Q. 95 
. to :96) He has also spoken of the almirah, Bothra is also a 
"resident of 214, Chittaranjan Avenue. . > 4.2 


qu Dutt Kedia i the other witness on behalf of the defendant 


~ 


P 
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supports the evidence given by Roseboom, Suren and Bothra. Civit: 
He was the person who introduced Hem Raj Podder to Sitaram 1949. 
Kedia. He was present at the time of attachment and left only ene Poddar 
when Roseboom entered Hem Rajs room (Q. 18 to 20). He 
also says that enquiry was made from Hem Rajs wife whom he are 
knows very well; He also does not know the room of Hem Raj Mukharji, J. 
by number but he pledged his oath that Hem Raj livesin the 
extreme corner room and the plaintiff lives adjacent to that room. 
His evidence also is that the telephone is in the room of Hem Raj. 
“In my opinion the cross-examination did not shake his testimony 
anyway. 
I find as welcome contrast to the plaintiffs case that the defen- 
dant has called all available and possible evidence before this _ 
Court, 
Mr. Sanyal in arguing the case on behalf of the plaintiff has 
criticised that no cross-examination was made of the plaintiff 
when he said that he lived in room No. 25 which according to 
the plaintiff was the corner room (Q. 46). Mr. Sanyal is justified 
in making that criticism. But the fact remains that none of the 
witnesses on behalf of the defendant knew the room of Bajranglal 
or Hem Raj by their numbers. There evidence is clear that they 
knew the rooms sufficiently well but they are not ina position 
to say what number they bear. Besides as I have said the case 
was made by the Sheriff as early as 28th March, 1947, that it 
was Hem Raj’s wife who invited the Sheriff's officer to enter the 
room in which she was: staying. That letter and: that statement 
of the Sheriff's officer was clearly put to the plaintiff under cross- 
examination in Q. 317. Ido-not accept the answers given by 
the plaintiff to Q. 321 and 322 when he pretended not to know 
what Sheriff stated in the letter of the 28th March, 1947. I do 
not see what reason or motive there will be for the Sheriff to 
enter into a different room other than that of the judgment-debtor 
Hem Raj and what reason or motive there would be for Surendra 
Mohan Ghosal who was a frequent visitor to Hem Raj to identify 
the goods which did not belong to Hem Raj and what reason or 
motive there could be for Rekhab Chand Bothra or Durga Dutt 
Kedia to give false evidence on this point. No such reason or 
motive has even been remotely suggested against anyone of these 
witnesses in cross-examination. It was open to. the plaintiff to 
call cogent evidence on the point by calling his wife or Chiman- ` 
lal’s wife or Hem Raj’s wife or Hem Raj himself or all of them who 
would have been the most proper persons to give the lie direct 
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Civ, . to the defendants witnesses. "For. sora “unknowa reason thats 
i 3549; => E : hag not- “beer done. -Iti is to bè noticad here that although . 80. 


Bajrdnglal I Poddar | “much i is being made by the plaintiff of. the roomi known by the” 
sicat koala, a number 25, in the: [very first paragiaph of thé plaint in this suit”. 
“fe the plaintif pleads “trespass” not into one room but into rooms’ 
MeMari, J." and his allegation is “ihe ‘defendant trespássed: into”. the rooms 
i NS. of the plaintift”, - No number of the tooms is given in ‘the plaint 
: eithér: ? No number of the toom of thé plaintiff is even suggested 
in - “the petition for injunction. .- In thosé circdmstátices D féél I. 
ari: bound to- hold that the goods attached weré the goods” of ~ 
Hem Raj the judgment-debtor and. the room in which the ättačh ` 
: mënt wás: levied, "whatever its" number may be^ and Whatever its. 
situation. may. be, was the room used i Hem Raj and: whéré 
: Hem Raj and his wife lived. - 
UU € l -  * The plaintiff has not given me the impression by his dérieahóur , 
È and-hi&-answersin the witness box aða witness who was frank 
: : “and Straight forward to" thé Court.  Atfirst hé triéd to suggest ` 
: a (Q. 26) that he cannot’ give any” reason why Hem Raj was  Bepà- 
rated ‘and then whén' piessed give the reason that it was to 
avoid “displeaswe” of- “his” pioptiétors Surajmal: Nagatmal. Qi 32) 
His answer to Q. 81 that he was giving ‘evidence. tis pet arrange-_ 
ment with Hem Raj” ‘almost süpports the défendani’s allegation © 
-  intthé written statement that Hém Ráj has been ‘responsible `, for, 
filing this suit througli "his ‘father with’ a view to coerce the defen- Š 
dant to settle’ the décree "obtainéd" in suit No. 1i82 of 1946. In. d 
fact--Surendra- Mohan Ghosal’s evidéncé is “that ‘the plaintiff has” 
: asked “him - to Seftle the matter with "Hem Raj. Oñ: the 27th’ 
oe 3 c March; 1947, Mr. - G; Bagaria plaintiff attofney was not only 
writing tó:the Sheriff (P: D; 6) Mr. B. M; Bagaria the defendant's 
attorney (P.-D. 4) bùt was: also writing as. attorhey for" the Judg- 
] mentdebtor Hem * Raj the plaintiffs son" (Ex. i) (o Mr. B. M. 
Bagaria the defendant’s attorney to the effect that tha ‘suit Nö. r182 : 
-of "1946 was” false’ and ‘obtained “ean parté withóüt serving any writ 
of- 'smfhons. "Thé münnér in which thé plaintiff answered question i: 
on” "EXC 1 (Q: 262 to a94) gave me the definite impression that 
wits is. “was” “lacking” in cándout to the Court” and that there wag a 
good ‘déal of forcé inthe defendant's allegation that the father - 
gee gm tlie i ‘gon were acting together - and as the plaintif himself. says. 
nE (Q. Fiy: "ag ‘per arrangement’, "The plaintiff's reaction about. 
"T : _ spectacles’ were remarkable. He Tead the rent receipt without 
: ` glassed ‘ir exarhinati on-in-Ghief “but” found” that he could not read / 
thé same" receipt in cross-exaininatiom because he Had ‘not “the 


"3 
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glasses with him (Q. 99 to 101) and then again he read his signa-, 
ture on the petition without glasses (Q. 360. to 363). In one 
Stage he suggested that he did not know'if the motor car belonged 
to Hem Raj (Q. 168) and then he says that it>does belong to 
Hem Raj ia answer to Q. 178 and in facthis evidence is that 
he came to the Court to give evidence in Hem Raj’s car. He 
intended to say that Mr. G. Bagaria did not act as, solicitor be- 
fore this suit'butthen when presented with the "deed of partition 
in which Mr. Bagaria acted for him he gàvea different answer 
(Q. 287 to 290). He disclaimed ‘all Knowledge at first of the 
affidavit of Rekhab Chand Bothra and Durga Dutt Kedia and 
‘then when he was shown his affidavit in reply, his answer was 
that the reply was given by his Solicitor (Q. 365 to 367). He is 
the man who alleges in paragraph 16 of the affidayit in reply 
affirmed by-him on the 23rd May, 1947, that he is not on good 
terms with Durga Dutt Kedia and Rekhab Chand Bothra and yet 
.While in the box no suggestion to that effect was made by -him, 
against these witnesses, Again he tried to say in answer to 
Q. 299 that he had no talk with Hem Raj about the attachment. 
He gave a different answer in Q. 302 when he says that afterwards 
he had a talk with Hem Raj regarding. the attachment although 
when pressed to give the time of that talk he comes out with the 
answer that he does not remember (Q. 303). For-these reasons 
I am unable to rely on the testimony of the plaintiff and am of the 


^^ opinion that he has failed to discharge thé onus of proving his title 


` to the goods "attached, and has failed to "prove.that the attached 
goods: belonged to him.. ' s 
` I therefore answer Issue No. 1 in the negative, ` i 
` Issue No. 2 ;7— ; REO . 
This issue arises only if the attachment was wrongful. As I 


- have held that the attachment was not wrongful’ this issue "does: 


not arise for determination. Even if it did the proof of damage, 


would have been very meagre indeed. There is no claim for 
damage to reputation. The damage thatis claimed in paragraph 
~ 3 is damage due to wrongful attachment of. plaintiff's properties. 
According to plaintiffs evidence the value of goods attached was 
only Rs. 500 to Rs. 700 and there. was hardly if at all any incon- 
venience to the plaintiff (Q. 342 to 343 and Q. 90) and it is also 


to be noted that the attachment was levied on the 26th but- 


removed on the 27th March, 1947, and did not last for 24 hours 
and the goods attached were not of such description as could - 
possibly cause any tangible damage. Even if I had held therefore 
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that the attachment was wrongful E vould have awarded only 
nominal damage. ; NE J 


- Having regard to my finding on issue No: I, my “answer, to 


ug issue No. 2 is that this issue does not. arise. As the attachment i 


was not wrongful according to my opinion: the ‘plaintiff cannot claim | 
* any damage. ; 


Js$ue No. 2 :— z 
The only other question is whether the plaintif can aliu 
refund of the sum of Rs. 8 ,648 5-6 "which he „deposited with the , 
Sheriff. The plaintiffs payment under the circumstances which + 
"Ihave-found' under Issue No. 1 cannot be^ said to. be a - payment 
under the.coercion of wrongful attachment of his property so 
that-the defendant. could be required to return the money | under 
section 72 of the Indian Contract.Act.: This priaciple was 
settled and laid down by the Privy Council in Seth Kanhayalal v. 
The National Bank of India Ltd. (1). The payment ‘in this ‘case 
therefore by the plaintiff can only be regarded as voluntary and 
the plaintiff is not entitled to return of the said money. * a ds 
In my judgment and for the reasons stated above this suit ` 
fails on the merits and is dismissed with costs. The injunction . 
is dissolved. ; -- om 
` Certified for two Counsel: 
|. Mr: G. Bagaria: Solicitor for the Plaintiff. 


Mr, B. M. Bagaria : Solicitor for the Defendant. - SY 


$0 "DA f Suit dismissed with costs, 
a ae 5 “Injunction dissolved, - 
UM Th sw um ALAS 


' (D (1913) L. R. 401, A, 56, - E Vier WR 





* Vor. 83.] ' HIGH COURT. 


~ Before Mr, Justice N. C., Chatterjee., 
à y * ( 
RAM KUMAR AGARWALLA 


D. 


P. C. ROY & CO. (INDIA) LTD.* 


4 


Frustration Contract Dàmages-—Yudgmanis of House of Lords or of Court 
of Appeal in England, if binding on High Courts in India—Frustration, 
doctrine of—Invented by Court to supplement defects of actual contract 
—When can be invoked—Ancillary relief, only subsequent to Jrustra- 
tion—Legal effect of frustration—Various theories regarding the 
doctrine of frustration—Implied terms to give the contract its business 
efficacy—Contract ‘when dissolved —' Frustration ‘of’ contract not an 
accurate expression—Frustration, when takes $lace— Effect. of Govern- 
ment, Order and Notifications. 


None of the judgments af the House of Lords or of the Court of Appeal 
in England is binding on this Hon’ble Court but they are entitled to the 
highest respect ; but, the judgments of the Judicial Committee of the Privy 
Council are binding on this Hon’ble Court. 


B 


The doctrine of frustration is invented by the Court in order to supple- 
ment the defects of the actual contract, The theory of ‘implied condition’ 
is not really consistent with the true theory of frustration. It has never 
been acted on by the Court asa ground of decision but is merely stated as a 
theoretical explanation. NG 


Denny, Mott & Dickson, Ld. v. James B. Fraser & Co., Là, (1) applied, 

Frustration depends on what has actually happened and its effect on the 
possibility Of performing the contract. Where one party claims that there 
has been frustration and the other Party contests it, the Court has got to 
decide the, issue ex-post facto in the actual circumstances of the case. 


Denny, Mott & Dickson, La. v Fames B, Fraser & ies L4. (1) 
referred to, 


~ It isa separate matter etie some ancillary relief should be given, as 
for failure of consideration consequent on the frustration. 


Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combs Barbour Lid. (2) 
referred to. 


The legal effect of the frustration of the contract does not depend on the 
intention of the parties or their opinions or even knowledge as to events 
which brought about the frustration but upon its occurance in such circum- 
stances as to show it to be inconsistent with the further prosecution of the 
adventure, 


*Original Civil Suit No. 777 of 1944. 


(1) [1944] A. C. 265. . I 
(a) (1942) [1943] A. C. 3a. 2* e 


s 
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Crits C Hirji Mulji v, Cheong Yue Steamship Co., Lid. (1) approved, zo 
‘ 1949. , It is not a necessary implication that the buyers undertook an absolute 
Ram Kumar obligation to pay for and-take delivery of the goods, "whether permits or ` 
|o Agarwalla railway facilities were or were not obtained ,only with a view to give the 


| P.C. Roy & Co. contract its business efficacy. 


In re : Anglo-Russian Merchant Traders and Sohn Batt & Co. (2i: 
Kunjilal v. Durgaprosad- (3) and Sannidhi Gundayya vi [Noort nee (3) 
dissented from. y 


When people enter into a contract which is dependent for ita performance 
on the continued availability of a specific thing and that availability comes 
to an end by reason of circumstances beyond the control of the partles, the 
contract i is dissolved, ` ur we 


‘Frustration of a contract’ is an elliptical expression, the fuller and; more 
accurate ‘expression being ‘frustration of the adventure or the commercial or 
practical purpose of the contract’, : 


. The'question whether frustration has occured Or not depends -on the 
i nature’ of transaction, the surrounding circumstances and the- commercial 
purpose of this contract, : iF 


The commercial or practical purpose of this contract was defeated or 
overthrown by the refusal on the part of the Government to issue permit by 
the non-availability of the transport facilities and the ‘restrictions and 
‘embargoes put by the Government and ultimately by requisition of the stock 

: of-the plaintiff, The real object of the contract as contemplated by the 
` — parties was the purpose or émployment of the goods for a particular purpose 
and therefore the doctrine of frustration can be invoked, and if necessary 

the requisite terms can be implied, 


Krell v. Henry (5) approved. l | : n 
Suit for recovery of Rs. 32,500 being - damages for breach of 
^ contract, T . i "E mpe 
, g ' Safi 


xs 


The material facts will appear from the judgment, 
Mr. Anil Chandra Mitra for the Plaintiff. 


Mr. Sankar Banerjee for the Defendant. se es! G 


The judgment of the Court was as follows :— 


May, 9. N. C. Chatterjee, J. : —This is a suit for the’ recovery. ‘of 
diu Ra. 32, $06 being damages for breach of contract. 


(1) [1926] A. C. 497. , F 
, (a) [1917] 2 K. B. 679. ; 
(3) (1919) 24 C. W. N. 703... 
(4) (1926) 51 M. L J. 663. TN E 
(5) [1903] a K. B. 740. QN 


» 


, 
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A gentleman by the name of Hazarimull Agarwalla carried on 
business in the name and style of Sree Jagadish Rice and Oil 
Mills at Forbesgunge in the District of Purnea in Bihar. He was 


the karta and manager of a joint Hindu family which carried on 


business in that name. H 


The case made in the plaint is that it was ‘agreed that Hazari- 
mull Agarwalla would sell and the defendant would purchase 2509 
maunds of rice on safer alia the following terms and conditions. 


(a) * The defendant would pay the price of rice at "Rs. 28 per 
maund. : 


(b) The defendant would pay also two annas per maund as 
expenses for cartage and loading. . 


(c) The defendant would pay Rs. 62 per 100 new bags. : 
(d) Delivery would be given at the plaintiff's mill; 


It is alleged ih the plaint that the defendant postponed taking 
delivery of the goods to which the plaintiff assented. On- Septem- 
ber 20, 1943, the plaintiff called upon the defendant to take deli- 
very of the goods within fifteen days, but the defendant failed 
and neglected to take delivery of the goods and this suit has 
been instituted for damages being the difference between the value 
of the goods at the contract rate and the price prevailing on or 
about October 5, 1943. 


In its written statementthe defendant company pleaded that 
it was implied from the nature of the contract that the 25co 
maunds of rice would have to be despatched by rail from Purnea 


for export out of the province of Behar to Bengal. The defen-" 


dant states that it made diligent efforts to obtain wagons or wagon 
Priorities but the same were not available. The plaintiff failed 
and neglected to apply for the necessary permit to enable him 
to give delivery of the contracted goods. In any event, the 


' defendant company was prevented from obtaining delivery of the 


goods for exporting the same from Behar by reason of Govern- 
ment orders and notification issued. under the Defence of India 
Rules. By reason of such orders and notification, the contract 
was rendered void and the defendant company was not liable to 
take delivery of the goods. - The Government of Beher requisi- 
tioned 12, 500 maunds .of rice lying with the Jagadish Rice and 
Oil Mills wbicb included the rice in question. Therefore the 
contract became impossible of performance or was rendered 
void. 
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The following issues were raised :— 

1. What were the terms of the contract between the parties ? 

2. Was the plaintiff under any obligation to arrange, for 
wagons or permits ? Ta 

3. Was the defendant company bound to make diligent efforts 
to secure wagons? If so, did it do so? 


4. Was it intended by the parties thatthe goods would have 
to be'despatehed by rail for export from Purnea to Bengal? Was 
that the basis of the contract ? 


_ § Is the defendant company excused from the performance 
of the contract or was the,contract rendered void or illegal or did 
it become impossible of performance owing to— 


(a) Notification issued under the Defence of India Rules. 

(b) Orders of Government or District Magistrate, Purnea. 

(c) ‘Fixation of ceiling price. 

(d) Requisition of the stock of the rice. 

_ (e) Nonawailability of wagons. 

6. What sum, if any, is due to the plaintiff? 

Issue No. z :— 

There can hardly be any dispute as to the terms'of the contract 
between the parties. They are contained in.the bundle of cortes- 
pondence which is admitted. On July ra, 1943, the defendant 
company wrote to the plaintiff firm as follows :— 

“P, C. Ray & Co. (India) Ltd. 

Timber & Rice Merchants. 
4 Lyons Range 
Calcutta, rath July, 1943. 
Reference No. 27-7743. 


To 
Messrs. Sree Jagadish Rice & Oil Mills 
Forbeshganj, 
Purnea. 
Dear Sirs, d 


We learn from our representative Mr. S. M. Bose that you are 
willing to do rice business with us. We beg to state that we are 
prepared to purchase rice from you provided you guarantee to 
supply usual quality and weights. ma 
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For'the first few transactions we will deposit and instruct the 
Imperial Bank, Purnea, to pay you in full against Railway Receipts. 


‘Later you will have to send us R/R as usual for collection through 
a Bank. > 


We agree to pay aas. to 3as. per maund as F. O. R. Charges 
and cost of New gunny approximately Rs. 62 per roo bags. 


We can offer you for No. 1 quality Rs. 28 and No. 2 quality 
Rs. 26 if you inform us by urgent telegram your acceptance. 


Yours faithfully, 
P. C. Ray & Co. (India) Ltd. 
Sd. Illegible. 
Managing Director," 
On July 15, 1943 the plaintiff replied to the said letter. 
“L. N., : 296. 
| 15th July, 1943. 
The Managing Director, 
P. C: Ray & Co, (India) Ltd. 
Calcutta. i 
Dear Sir, 


We are just in receipt of your letter of the r2th inst. In 
accordance to that, we beg to inform you that we can supply you 
with quality Norr at the rate of Rs. 28 per maund mill delivery. 
We will no doubt charge .annas two per md. as Loading' and 
Cartage etc. But for the wagons, you have to arrange for ypur- 
selves. As there is a great ‘paucity of empties here, we do not 
undertake to furnish you with R/Rs. which please note and 
oblige. 


‘As regards the bags, we agree with you. 
We'have-no stock of the and quality. 
Waiting for your esteemed order. - 
i ` Yours faithfully, 
. Sd[- (Illegible). 
On July 17, 1943, the defendant company sent the following 
telegram to the Jagadish Rice and Oil Mills : 


“Your ‘letter r5th: we accept ifirst quality 2500 maunds at 
‘Rs,-28: have.applied for wagons please m 
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Itisthus clearthat there was & contract to sell quality No. 1 
rice at Rs. a8 per maand on the terms mentioned in the letter pf 
July 15; 1943. l 

Issue No. 2 : M l E 

I find that the “plaintiff was under no obligation to arrange on 
July 17 makes it clear that the defendant company would have to 
arrange for the wagons. The plaintiff wrote to the defendant 
thatthere was great paucity- of .empties and the plaintiff could 
not undertake to furnish the defendant with the railway 
receipts. l l s 


With regard to permits I shall deal with the s same later. 
Issue No. 3: 3 


Iam satisfied that the defendant company was bound to make 
diligent efforts to secure wagons and that it did so. I accept the 
evidence of Mr. Prithis Chandra Roy, the managing director of 
the defendant company, as’also that of his employee Sudhendu 
Mohan Bose. I find that the defendant company did its ‘best to 


. secure wagons but in fact none was ‘available in the -circumstances 


stated by them. They were both subjected to strong cross- 


examination. I accept ihe evidence of these gentlemen, both of 


t 


them impressed me favourably.” It is absurd to suggest that the 
defendant company after having entered into "profitable contracts 


- with tbe railways for the supply * of rice would not take any steps 


to secure wagons which the railways themselves were to supply. 


Mr. Roy- ‘made it-clar that no wagons were allotted unless. 


' permits were obtained. Tbe defendant company did apply for 


permit as is evidenced by the correspondence but. no ore in 
fact was issued. ; ' ot 


, On August 16, 1943, the defendant company made its'appli- 
cation to the Director of ` Food Supplies, Behar. That letter 
referred to the press-note issued by the Regional Food Commis- 
sioner and asked for'a permit for 2500 maunds to be issued to the 


: defendant company, for transport of rice to Bengal. This fact was 


communicated by “the defendant company ta the plaintiff's pleader 
on September 6, 1943. On November 23, 1943 the Government of - 
Behar informed a number of parties including the defendant 


' company that'no permit could be granted, 


I believe the evidence of Mr. Roy that.he had ah interview 
with Mr.: Hazarimull -, Agarwalla at Forbesgunge.on or about 


Vor. 83.] r HIGH .COURT. 


August, 1943. They discussed certain -matters ` including the - 


difficulty with regard to transport, ' He had the discussion with 
Babu Hazarimull anÜ not with his son Babu Ram Kumar. 
Hazarimull wanted a Bank guarantee and Roy promised to furnish 
the same. Sach bank guarantee was in fact given on August 4, 
1943, anda letter of credit-was opened. The correspondence 
proves the truth of his statement. The arrangement with the 
bank was fixed up to pursuance of the arrangement between Mr. 
Roy and Mr.-Hazarimull Agarwalla. There was also discussion 
with regard to wagons. Mr. Hazarimull Agarwalla who was an 
experienced min of business asked Mr. Roy to apply for permit. 
Asa matter of fact the arrangement was that both would apply 
for permits as the relevant order was not very clear.as to who 
should apply. Hazarimull Babu had no goods to supply the 
defendant company at the the Forbesgunge Mill but- he said that 
he had the stuff ready at Garh Banali; On August 4, 1943, the. 
Comilla Banking Corporation wrote to the plaintiff guaranteeing 
payment of the D. P. Bills which would be drawn on the defen- 
dant company supported by railway receipts and signed invoices 
covering despatch of 2500 maunds of rice. On the next day the 
defendant company.wrote to the plaintiff referring to the interview 
and stating that the -bank guarantee had been arranged. That 
letter also, informed the plaintiff that the defendant com- 
pany had instructed the railways to place two wagons daily 
immediately at Garh Banali station. This was also in pursuance 
of the arrangement fixed up at Forbesgunge. Ihave no doubt 
that in fact the railway was instructed accordingly. The Railways 
were to’ get the goods. The defendant company could not pos- 


sibly perform their contract with the Railways unless the wagons . 


were made. available and I accept Roy's testimony. There was 
nothing to show that the plaintiff ever applied for permit., There 
is good deal of force in' Mr. Sankar Banerjee’s contention that 


under the relevant Order and Press Note it was'the duty of the, 


seller, the plaintiff, to apply for permit. There is nothing to 
show that he did apply for:such permit. On the other hand the 
correspondence shows that Mr. Hazarimull Agarwalla was appre- 
hensive that action would be taken against. the hoarders of rice 
stocks, ~ Ultimately there was a requisition of 12000 maunds of 


rice, the stock of the plaintiff, and that included 2500. maunds of - 


rice which was the ‘subject-matter of the contract. That -is borne 


out by the letter of November 26, 1943, from the plaintiff to the 


defendant. I answer Issue No. 3 in the affirmative. ~- 
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Issue No: xs 
This is the vital issue in this case, because the defence of frus- 


tration depends on the finding on this isdue. After taking into 


account the correspondence and the evidence adduced in this .case, 
I have no hesitation in answering the issue in:the affirmative. | 
Hazarimull died on October 25, 1944, leaving four sons. ; 
Ramkumar is the eldest and he is the karta of the .joint family 
and as such, he is carrying on the, business, of the joint family. 
He has given evidence in this.case. He'says that Mr. Bose saw 
him at the mill at Forbesgunge. Bose took from him certain 
samples and there were talks about rates, This gentleman says 
that Bose had never told him why he was buying; this rice or to 
whom he would supply this rice or tò which place this rice would 


' be despatched. I do. not. believe tbis evidence. I ‘am CO: 8- 


trained to hold tbat this. gentleman, now that his father is . dead, 
took upon himself: the entire responsibility of proving the plain- 
tifs case and disproving that of the defendant. I do not believe 
him when he says that Babu Hazarimull was in bis native village 
in the Bikaneer State when Bose went to Forbesgunge and that 
he, then.a lad of 21 or a2, fixed up the deal with the represent 
ative of the defendant company. He could. not produce anything 
to show that Hazarimull was actually in ' Bikaneer in June or July 
1943. Icannot accept his testimorfy that after the contract had 
been entered into he came to know the destination of the goods. 
As the defendant company came from Calcutta, he knew per- 
fectly well that there was a famine in Bengal and, that there was 
great scarcity of rice and that people were dying of starvation. 
But he told me that he had no idea asto whom the goods would 
be delivered. I watched his demeanour carefully and I must 
say that I cannot accept him as a witness of truth. . Iam satisfied 
that Bose told Babu Hazarimull that he wanted the rice for supply 
to Railways in Bengal and he had hada discussion’ with regard 
to wagons or transport facilities. ^ 

It is significant that the Munim Gomostha who. was at 
Forbesgunge when the negotiations .were made and, who -is, ’ still 
in the service of the plaintiff, has not been called. The relevant 
contracts, have been produced which show that on the aist and 
22nd July the defendant company had’ entered into: contracts 
with the East Indian Railway and the Bengal and Assam Rail- 
way. The contract with the E. I. Railway, dated July a1, 1943, 
is for 10,000 maunds, at Rs 33 per maund inclusive | of new bags, 
delivery at Howrah,- i 2 


Vor.83.] - f ` HIGH COURT,- 


There is a statement in that contract -that the Railway adminis- 
tration would’ assist the defendant. in securing wagons but did 
not guarentee supply. The contract with the Bengal and Assam 
Railway specifies 10,000 m aunds- at Rs. 29 per maund packed in 
new gunny bags:F. O.-R. Forbesgunge and its neighhouring 
stations-subject to movement being permitted by Bihar Govern- 
ment. The mention of Forbesgunge-in thé contracts proves that 


this rice from the plaintiff was- being purchased ` for the supply to ` 


those railways. Both the parties knew that this rice was being 
purchased by the defendant company from the plaintiff at Forbes- 
gunge for the purpose of supplying-to -the Railways ' in: Béngal. 
It was not really a contract for the sale of “ready goods at the 
‘Plaintiffs Mill at "Forbesgunge. The foundatión.of the transac- 
tion was the availability of transport. That was the basis of the 


> contract. The letter dated July 15, does not stop by merely 


` quoting the quantity and rate and mill delivery. but it adds “we 
will no doubt charge annas two per maund as loading and cartage 
etc. But as for the ‘wagons you have to arrange for yourselves”. 
The defendant was responsible for arranging wagons and not the 
plaintiff but that does not mean that the availability of wagons for 
"despatch of the rice was not the basis of thé contract. — ^ 
Issue Noi 5 e "E: V. x wb s SELL 
This issue involves the question of frustration of the contract, 
Both the learned Counsel have exhaustively ' dealt with the relevant 
authorities and I am obliged to both of them for the assistance I 
have received. Itis no good referring to the old cases because 
the doctrine of frustration has developed to a large extent’ as the 


result of recent decisions. A 

“Frustration is a` developing concept: like negligence, its 
categories are never closed but are as wide as the categories of 
human conduct. Its effect is immiediate, automatic ; it guillotines 
a contract and the contract, without the.option of either party— 
accrued rights subsisting—is dissolved. If the parties later purport 
` fo act under it they are really making a new contract. The Court, 
supplying enlightened common sense to do justice, decides whether 
` the contract’is at an end” (1). ae 

Learned Counsel . for the plaintiff, Mr. A. C. Mitra, has 
cautioned me against, making a new contract for the parties and 
has asked. me not to imply any terms which’ would ‘mean substi- 
tuting a fresh contract between the parties and that in any event 


(1) Webber, The effect of war on contracts, and Edn. p. 435. 
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.the doctrine: cannot be invoked i in this éase asthe parties were - 
aware of transport difficulties” at the relevant time. ' ^^ 

Mr. Mitra has drawn my “attention to' the. observation of Lord 
-There the learned Lord 
Chancellor pointed out that the ‘Court should examine the con- 
-tract and the; circumstances in which it was made in order to sée 


. whether from the nature of-itthe parties niust bave made their 


. .batgain on the footing that - a particular thing or state of thing 
should continue to exist. If. they must have done so then a term 
to that effect:would be implied although it was. not expressly . men- 
tioned. Learned . Counsel argued that. in this case there is: an 
express intention of the parties and it was unqualified obligation _ 
to take delivery of the goods at the plaintiffs ‘mill and the court 
has no ‘dissolving power’ and’ no term or -condition should be 
implied. j ee Cane : pgs 

.Various theories have been advanced to justify the- doctrina 
of frustration viz : (1) the theory of implied terms, (2) the theory 


|1 of. the destruction, or disappearance of the foundation of the 


basis of the contract, (3) the theory of failure of consideration, 
(4) the theory of common mistake, (5) the. theory -of quasi-con- 
tract, (6) the theory of supervening impossibility and (7) the theory 
of doing what is just and reasonable because the partios.. failed to 
deal with the matter. . 

;  Itis not necessary to decide, siti d is iba correct iat be- 
cause as Lord Simon has pointed out in the Constantine case (a) 


` whichever way the doctrine is put the legal consequence is the 


same. It is urged that the balance of judicial authorities is in favour 
of the theory of the implied term. That is what Lord Simon pointed 
out in the Constantine case (2). The Fibrosa case (3) and the 
observations of Lord Porter in the Denny Mo case (4) arè relevant 
‘in this connection. The theory of implied term has been criticized 
by corpetent critics and no where more forcibly than by Lord 
. Wright in the Denny. Mott case (4). Sir Frederick Pollock’ has 
pointed out that the theory of implied terms displays an "inherent 
artificiality” (S. None of the judgments of the House of, Lords 
or of the Court of Appealin England is binding on this Court 


but they are entitled to the highest respect. There are two 


(1) [1916] 2 A. C. 397. 

.(2) (1941) [1942] A. C. 154. 
(3) [1943] A. C. 32 (47). . p : : ; 
(4) [1944] A. C. 265 (a81), - .— US ; 
(5) Pollock on contract, 12th Edn, p. 235. 5 g 


zi auus 
t 
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judgments of the Judicial Committee e the Privy Council in the 
Hirji Mutji- (x) and” Twentsche’s casai), These judgments aro 
binding on' this Court. ' 

With great respect I agree: with Lord Wright that the theory of 
implied terms or conditions affords really no explanation. It 
only pushes back the problem a-single, stage. It leaves the ques- 
tion what is the reason for implying ; aterm. Nor can I reconcile 
that theory with the view that the: result does not depend on what 


the ‘parties might, or. would as hard bargainers, have agreed, ` 


The doctrine is invented. | by the, Court i in order to supplement ‘the 
defects ‘of the actual contract. The parties did not anticipate fully 
and completely, if at.all, or provide for what actually happened. 


It is not possible, to my mind, to say that, if they had thought of ` 


it, they would have said : ‘Well, if that happens,’ all is over between 
us’, On the contrary, they would almost. certainly on the one side 
or the other have sought to introduce reservations or qualifications 
or compensations. As to that the Court cannot guess. What it 


can say is that the contract either binds or does not bind. It is.a x 
separate matter whether some ancillary relief should be given, as ` 


for'a failure:of.consideration consequent on the . frustration, as was 
held to be proper in Fidvosa Spolka Abcjna v. Fairbairn Lawson 
Combe Barbour Ltd. (3). To my mind, the theory ofthe: ‘implied 


condition. is not really consistent with the true theory of frustration. | 


“Tt has never-been acted ori.by the Court-ag a ground of decision, 
but is merely stated as a theoretical explanation" Denny, Mott & 
, Dickson, Ld. v. James B. Fraser & Co., Ld. (4). 

Frustration ‘depends on what has actually happened and its 
effect on the possibility of performing the contract. Where one 
party claims that there has been -frustration and the other party 
contests it, the Court has got to decide the issue ex-post facto in 
the actual circumstances of the case. The „data for decision are, 
on the one hand, the terms and construction of the contract, read 
in the light of the then existing circumstances, and on the other 
hand the events which have occurred. It'is the Court which has 
to decide what is the true position between the parties; Denny, 
Mott & Dichson, LA. v. James B. Fraser & Co., Ld, (4) Lord 
Sumner, observed i in the Hirji Mulji case e ) that the legal effect of 

the frustration ‘of the contract does not depend on the intention 


(1) [1926] A. C. 497. VAS T : 
(a) (1944) [19451] M. L. J. 417A. I. R. jedes C. 144: c 
(3) [1943] A. C. 32. E 
(4) [1944] A. C. 265. 
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of the parties or their opinion or even knowledge as to the events - 
which brought about the frustration but upon its occurrence in 
such circumstances as to show it to be inconsistent with the further 
prosecution of the adventure, ` In my view this P Duce is appli- 
cable in this case. . : 


I should refer to two Indian decisions vhs parties were nod ` 
from the performance of contract because the goods would not 
be transported due to wagon restrictions. In Kwnjilal v. Durga- 
prosad (1), Rankin, J. followed.the case of J re: Anglo-Russian 
Merchant Traders and John Batt & Co. (2) and held that although ` 
the parties were fully aware of the restrictions imposed by the 


` Government on the. supply of railway wagons, the obligation under ` 
.& contract of- sale of foodgrains upcountry for transmission to 


Calcutta was not absolute. In that case the buyer sued for damáges : 


. for failures to supply the goods: In order to give business efficacy . 


to the transaction Rankin, J. implied a condition into the contract 
and inasmuch as wagons were not available he held that the contract ` 


_was void being impossible of performance and .that the buyer. was : 


not entitled to recover’. any. compensation from the seller. The : 
same view was taken in Sannidhi Gundayya v. Jlloori Subbayya (3). 
In this: case I' do not agree that in order to give the contract its 
business efficacy it is a necessary. implication -that the buyers. 
undertook an-absolute obligation to pay for and take delivery of: 
the goods, whether permits or alie facilities „were Or were ‘not 


. obtained. 


The absence of specific dud in the contract providing "for 
the contingencies which have happened is immaterial, Thé true 
conception of the doctrine of frustration has been emphasised by 
Lord Wright in the following pregnant words : Í 


“This whole doctrine of frustration has been described asa. 
reading into the contract of implied terms to give effect to the 
intention of the parties. It would be truer to. say that the Court in 
the absence of express | intention of the parties determines what is 
just. Something of the same sort happens i in the many cases where 


` what is reasonable, in a matter not dealt.with by- the express agree- í 


ment of the parties, is so treated by the Court as to be imported in- . 
to uos contract. It is, as we shall see later, the inourable habit of , 


(1) (£919) 24 C. W, N, 703. - apa 
-(@) [1917] 9K. B67, 5... 027 0 ou S o 
(8) (1926) 51 M, L. J. 663. ZEE 
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commercial men in their contracts not to ae expressly or to 
provide for all that may happen.” (1) 

The main object of the contract was the transhipment of the 
of the goods from Behar to Bengal by railway and in my opinion 
having regard to the events that have happened the basis of the 
contract has been overthrown. In the absence of express intention 
of the parties I have to determine what is just and reasonable in 
view of the non-availability of wagons for transport and the diffi- 
culties created by the restrictions or emergency orders. It may be 
now accepted as settled law that when people enter-into a contract 
which is dependent for its performance on the continued avail- 
ability of a specific thing and that availability comes to an end by 
reason of circumstances beyond the control of the parties the 
contract is dissolved. According to Lord Wright the expression 
‘frustration of the contract’ is an elliptical expression. -The fuller 
and more ‘accurate expression is ‘frustration of. the adventure or 
the commercial or practical purpose of this contract. In my view 
the commercial or practical purpose of this contract was defeated 
or overthrown by the refusa] on the part of the Government to 
issue permit by the ‘non-availability of the transport facilities 


and the restrictions and embargoes put by the Government and - 


ultimately by requisition of the stock of the plaintiff. The real 
object of the contract as contemplated by the parties was the pur- 


chase or employment -of the goods fora particular purpose and, . 


therefore, the doctrine of frustration can-be imported, and if neces- 
sary, the requisite terms can be implied. ie 

In Krell v. Henry (2),-the contract mide no reference at all to 
the coronation or to the procession. Yet a term relative to the 


taking place of the coronation on the due date was:imported into 


the contract. "Similarly events defeating the real purpose of the 
contract which was the object of the parties to accomplish dis- 
charge them from its performance. Following „the judgment of 
Lord Justice Bowen in the Moorcock case (3) terms can be implied 


or read into a contract.in order to give, it business inda 30 às . 


to make it workable. 

- Mr. Mitra has argued that the doctrins of frustration cannot be 
invoked in tbe case of a contract for- sale of, unascertained 
goods, He has referred me to the judgment of Mccardie, J. in 


(t) Legal Essays and Addresses p. 258. ~ $ 
(2) [1903] 2 K. B. 740, -- - T pS eee 


(9) (1889) L. R14 P. 64. ` 
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Blackburn Bobbin Company Lid. v. T. W. Allen & Sons Ltd, (1) 


which was affirmed by the Court of appeal in Law Reports [t918] 
2 K. B. 46;. With great respect to Mr. justice Mc .Cardie. 
I must bold that the view is untenable. Russell, J. took the con- 
trary view in Ju re. Badisehe Company Limited (2). I am. 
fortunately absolved from the task of deciding whether Mr, Justice 
Mc Cardie is right or Lord Russell is right. The Judicial Com- 
mittee of the Privy Council has made the law clear in a very recent 
judgment Twentsche Overseas Trading Company Limited v. Uganda 
Sugar Factory Limited.(3). Ino- that case Lord .Wright delivered 
the judgment -of the Board and he held that the doctrine of 
frustration can apply to a contract for unascertained goods. There 
the noble Lord pointed out-that frustration is-a sort of shorthand. 
It means that a contract has ceased to bind the parties because the 
common basis on which by mutual undertaking it was based has 
failed. It is more correct to say, not that the contract has been 
frustrated. but that there has been a faliure of what, in the con- 
templation of both parties, would be an essential condition or .pur-. 
pose of the performance. The question whether frustration has 
occurred or not depends on the nature of the contract, the sur- 
rounding circumsfances and the events which have occurred. I 
am awaré of the caution which Lord Wright has administered’ in 
that, case and I have approached this case with good deal of 
circumspection. . But having regard to the nature of ‘transaction, 
the surrounding circumstanc:s and the commercial purpose. of 
this contract, I have no hesitation in holding, that the. doctrine of 
frustration can-be invoked in this case.-. ‘ 


Before I conclude, I ought to refer to a pistes in the judgm3nt 
of Hirji Mulji & others v.-Cheong Yue Steamship Co., Ltd. (4). 
Lord Sumner in his judgment observed that the doctrine of frus- 
tration is explained in theory as a condition or term of the contract, 
implied by.the law a-/ni/io, in order to supply what'the parties 
would have inserted had the matter occurred to them on the basis 
of what.is fair ánd reasonable, having regard to the mutual 
interests concerned, and of the main objects of the contract. 
And then the learned Lord added an observation which-ha8 been 
followed in later cases. ‘It is irrespective of the individuals 


(1) [1918] 1 K. B. $40 RP: "t we LES 

(2) [1921] a Ch. 331. ie, d dete : on 
(3) (1944) [1945] 1 M. L. J 417A. I. R. [1945] P. C. 146 E : 
(4) [1926] A. C. 497. aic M. 
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‘concerned, their ‘temperaments and failings, - their’ interest and 
"circumstances, Tt is really advice, by which the-rules-as to absolute 
contracts are reconcilsd with a special exception which justice 
demands.” ` "This observation bas been followed by Lord Maugham 
in the Constantine vus A ) and “by. bee Weekes in Denny Mott 
case (2). 

The'facts here ‘are undisputed. Shortly after the contract was 
‘concluded, -the District Magistrate of "Purnea issued an order 
obviously undet the Defence of India Act.on July 19; 1943. 
‘That shows that the Provincial Government-bad imposed a ban 
“or restriction on the transport of foodgrains outside the proviüce, 
Permit could be obtained for transport” and the merchants were 
directed to produce a'l their contracts of foodgrains with Bengal 
upto that date. That clearly- meant ‘merchants in- Behar or in 


Purnea, "Nothing has been shown that this order was complied’ 


with. On August 5, 1943, a press note was issued by the Govern- 
ment of Behar which shows that embargo . on exports from Behar 
regarding foodgrains was Ie imposed from the 1st August, 1943. 
Again any seller” requiring the permit had to` take certain 
steps. -I have already held that on or about the rst August there 
were discussions between the parties with regard to there restric- 
tions and difficulties regarding transport. I have referred to 
the steps taken by the defendant company and the correspondence 
that passed. On August 8, the plaintiff informed the defendant 
that goods had been kept- at Garh Banali but no wagons had 
come, Onthe 16th August application was mede by the defen- 
dant company for permit to the Director of food supplies, Behar, 
which elicited an unfavourable response as I have already indi- 
cated. On September 6, the defendant company informed the 
plaintiff's pleader- that no delivery could be obtained without a 
permit and that application had been made for permit, In Sep- 
tember, ceiling prices had been fixed by the Bengal Government. 
That created another difficulty. On September 20, 1943, plain- 
tif’s pleader wrote to the defendant company asking the defen- 
dant to take delivery within 15 days. On November 23, the 
Behar Government turned down the application for export permit. 
It is clear thatthe plaintiff did not insist on the notice of the 
aoth September and outwaived the same. That is why on the 26th 
November the as informed the defendant company that 


(1) TS C. 154 (170). 
- (2) [1944] A. C. 268 (275). 
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the Government of Behar had requisitioned 
On the 16th February, 1944, a letter came! 
the defendant company which shows that th: 
his best to cireumvent the requisition and the 
was solemnly asked to take delivery of the a 
within a fortnight. That letter shows that tili 
1944, the contract had been treated as subs: 
By that date the requisition had complete] 
tract and made its fulfilment impossible. 1 
needed for that proposition but one case has 
Talukder, Zn re An Arbitration between Shi 
and Harrison Brothers & Co. (i). I decide 
affirmative. 


With regard to issue No. 6, the plaintiff i 
decree. 7 


The suit is dismissed with costs. Certified fo 
Mr. B. M. Bagaria: Attorney for the P 
Messrs. Orr Dignam & Co: Attorneys fc 

S. C. Su 


(1) [1915] 3 K B 676. 
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GOBORDHON BANERJEE 


D. 


SUKHOMOY (A4L14S5) BHOWANI PROSAD 
BANERJEE AND OTHERS.* 


artition—Suit by co-sharers—Res judicata—Lis pendens—Transfer of Pro- 
riy Act (IV of 1882), section 52—Transfer pendente lite, if void— 
Doctrine of lis pendens when to bs invoked—Indian Limitation Act 
(IX of 1908), section 28—Remsdy where application for possession 
time-barred—Code of Civil Procedure (Act V of 1908), Order XXI, 
Rules 58, 63, 98, 99, 103—Suit under Order XXI, Rule 103, if a suit 
for fossession — Prayer for possession, if mandatory—Limitation for 
adverse possession, if runs from the date of the confirmation of sale. 


Where in a previous suit for partition by some co-sharers decreed 
v parte, the question whether the mother of a deceased person as his heir 
asa necessary party or not was decided, the question whether the said — 
the; is a necessary party in a subsequent suit for partition by some other 
»sharers is barred by res judicata. 


The doctrine of is fendens although it is contained in section 52 of the 
ransfer of Property Act, a statute which deals with ‘voluntary transfer’ 
‘ould apply to execution sales also, 


Nilakant Banerji v. Suresh Chunder Mullick (1) ; Radhamadhub Holdar 
; Monohur Mookerji (2) and Motilal v, Karrab-ul-din (3) followed. 


A transfer pendente lite is not absolutely prohibited #. e., a transfer 
mdente lite is not void or illegal, only the title acquired by such a transfer 
Ould be inferior to the title acquired under the decree or order which is 
rentuall passed in the suit during the pendency of which the transfer is 
iade by a party to that suit, 


J, the decree-holder in a mortgage suit anction-purchased the five items 
f propertles of the judgment-debtors. After the said purchase, R auction- 
urchased the interest of some of the judgment-debtors in execation of his 


*Appeal from Original Decree No. 307 of 1944 against the decree of 
L K. Mookerjee, Esq., Subordinate Judge of Burdwan in Title Suit No. 2I 
f 1942, dated the 29th of April, 1944. 


(1) (1885) È. R. 12 1. A. 171 ; I. L. R. 12 Calc, 414. 
(2) (1888) L. R. 151. A, 97 ; I. L. R. 15 Calc. 756. 
(3) (1897) L. R. 24 I. A. 170 ; 1 C. W, N. 639. 
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money decree. Thereafter J under the terms of a compromise petition in 
proceedings undcr section 36 of the Bengal Money-lenders Act by the 
judgment-debtors reconveyed two items of properties to them retaining the. 
remaining three items of properties In full settlement of his mortgage dues : 


Held, that though R had the transfer during the pendency of proceedings 
by J, the judgment-debtors cannot be regarded as assignees of J qua auction- 
purchaser but that they as a result of compromise retained the title they 
Originally had as owners and that the doctrine of Hs pendens cannot be 
invoked against R. . : 


Where under some law the procedure for recovery of possession by a 
party is not through a suit but through an application, if the period limited 
for making the application. for possession is barred, section 28 of the 
Limitation Act would not come into the picture. In such a case the remedy 


` would be barred but the right would not be extinguished, with the result 


that if a person who bad not made an application for possession within the 
time limited by the proper Article of the Indian Limitation Act, somehow or 
other gets possession and is thereafter dispossessed by a third person, his suit 


‘against the third person would not be defeated on the ground that he had 


no title at the date of the institution of that suit for possession. If, 
however, his title had been extinguished under section 28 of the Limitation 
Act the position would have been different, for, even if he had regained 
possession somehow or other, his suit would have been defeated, dependent 
on the plea that though he, the defendant, may have been a trespasser 
the plaintiff could not recover as he himself had no title, P 


A suit under Order XXI Rule 63 or Order XXI Rule 103 would 
in essence be a suit to set aside an order of the Court passed under 
Order XXI Rule 58 or^ Rule 98 or, 99 as the case may be in execution 
proceedings. S 


Phulkumari v. Ghanshyam Misra (1) approved. 


A suit under Order XXI Rule 103 is not by its naturea suit for posses- 
sion of the property in respect of which the order had been made by the 


“executing Court under Order XXI Rules 98 and 99 as the case may be. 


^s 
It would make no difference whatsoever as far as the character of the suit 
contemplated under Rule 103 is concerned even if the suit is instituted after 
the successful decree-holder or the auction-purchaser, as the case may be, 


-had actually taken possession of the property after the order has peen passed 


under Rule 98. 


_ It is, therefore, not at all necessary for the plaintiff instituting a sult 
under the the provisions of Rule 103 to make any prayer for recovery of 
possession. The sult contemplated under Rule 103 is not, thus, a suit for 


recovery of possession within the meaning; of section 28 of the Limitation 
Act, Í ' : 


(1) (1907) L. R. 55 1, A. 22; 7 C, L. J. 36. j. 
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The limitation for adverse possession against the auction-purchaser runs 
from the date of-the confirmation of sale by Court and if a suit be instituted 
. Within 12 years of that date, his right to property is not extinguished by 

section 28 of the Limitation Act. 


Appeal by the Defendant. 


Suit for partition. 


The material facts will appear from the judgment. 


Messrs, Apurba Charan Mukherjee and Ganganarayan Chandra 
. for the Appellant. 


Mr. Harideb Chattsrjee for the Respondents. 


The judgment of the Court was as follows :— 


Bidhusekhar Banerjee had a wife of the name of Digambani 
Debi, Five sons were born to them, viz, Gobordhan (defendant 
No. 1), Anath, Ajit, Asit and Anil. Digambari died sometime in 
1912 but Bidhusekhar died about nine years thereafter. At the 
time of Digambari's death allthe five sons were living but at 
the time of Bidbusekhar's death, Anath was dead but the other 
four sons survived him. We are stating those facts.because one 
of the points raised in this case is whether the properties in 
suit belonged to Bidhusekhar or to his wife Digambari. In the 
view that we are taking itis not necessary to decide this point. 
Anath died in the year 1917 leaving him surviving a widow viz., 
Lilabati. It is admitted that Anath had two sons, Mohit Knmar 
and Monmohan butit isa point in controversy in this case as 
to whether Mohit Kumar predeceased his father or survived him. 
Ajit is dead: he died after Bidhusekhar. His family consists 
of, at the present time, his widow, Bijan Bashini, and three sons, 
Rashamoy, Gunomoy and Sukhomoy. Sukhomoy and his mother 
Bijan Bashini are the plainüffs in the suit. The other two sons 
of Ajit, viz . Rashamoy and Gunomoy have sold whatever interest 
they had in the properties in suit to another person of the name 
of Dasharathi Mukherjze who is defendant No. 4 in the suit. Asit 
is now dead and his son Sibanath is defendant No. 3 in the 
suit. Anil who isalive is defendant No. a in the suit. In 1921 
Gobardhan, Ajit, Asit and Anil mortgaged the four-fifths share 
in the properties in suit to Joy Chand Lal Babu and his co-sharers, 
Whether the properties belonged to Bidhusekhar or to his wife 
Digambari would not affect this share as in any event they would 
have four-fifths share. The share of the descendants of Anath 
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would not also be affected ; that branch would have the remain- 
ing fifth share whether the properties belonged to Digambari or 
to her husband Bidhusekhar. Joy Chand Lal Babu and his co- 
sharers instituted a suit to enforce his mortgage on the 24th of , 
May, 1927. A preliminary decree for sale was passed in that 
mortgage suit on the 6th of August, 1927, and the final decree 
for sale was passed on the gth of February, 1928. In execution 
of the final decree for sale the decree holders themselves viz. Joy 
Chand Lal Babu and his co-sharers purchased the properties 
mortgaged, which are the properties in suit, on the roth of june, 
1929. That sale was confirmed on the yth of January t931. In ] 
the meantime an unsecured creditor of Ajit and Anil had obtained 
a decree for money against them. That decree was put into 
execution by tbat creditor and at the court's sale held on the gth 
of December, 1938, one Ram Brahma purchased the right, title and 
interest of Ajit and Anil. The sale at which Ram Brahma pur- 
chased was confirmed on the 4th of January, 1931. From the dates 
that we have mentioned above relating to the mortgage suit which 
had been instituted by Joy Chand Lal Babu and his cosharers it 
will appear that Ram Brahma purchased the right, title and 
interest of Ajit and Anil during the pendency of the mortgage suit. 
To be more exact, the sale at which Ram Brahma purchased was 
‘held and confirmed between the preliminary and final decrees of 
the mortgage suit. The share belonging to the branch of Anath 
was not mortgaged to Joy Chand Lal Babu and his co-sharers. 
They, however, purchased that share, which was the remaining 
one-fifth share in the properties from Monmohan, the son of 
Anath, who was admittedly survived by Anath, by private treaty on . 
the roth of August, 1932, Asa result of the mortgage sale and of 
this purchase by private treaty, Joy Chand Lal Babu and his 
co-sharers became the 16 annas owners of the properties in suit. 
But other complications ensued thereafter, In 1940 two appli- 
cations were made against Joy Chand Lal Babu and his co-sharers 
under section 36 of the Bengal Money-lenders Act. One appli- 
cation was made by the moitgagors, Gobordhan, Anil and Sibnath 
and the other application was made by the three sons of A jit, viz, 
Gunamoy, Sukhomoy, Rashamay and by Ajiv’s widow, Bijan 
Bashini. Those applications were heard together, They were 
not, however, disposed of on adjudicatjgn, because the mort- 
gagees-decree-holders auction-purchasers, Joy Chand Lal Babu 
and his co-sharers, and the mortgagors put in a consent 
petition and a consent order was passed. We shall have 


` 
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to notice in some detail one of the terms of the compromise peti- 
tion, namely, the term- which is embodied in paragraph 1 (ka) of 
the joint petition of compromise on the basis-of which the consent 
order was passed on the applications under section. 36 of the Bengal 
Money-lenders Act. We, would, however, only state what in subs- 
tance is the effect of that compromise. Five items of property which 
had been included in the mortgage had been purchased by the 
mortgagees decree-holders themselves Joy Chand Lal Babu and his 
co-sharers in execution of the final decree. The mortgagees auction- 
purchasers gave up items r and a but they retained the other 
three items, viz , items 3, 4 and 5 and the mortgage decree was taken 
to be satisfied. Items 1 and 2 are dealt with in clause 1 (ka) of the 
petition of compromise and these are the two items which are the 
subject-matter of the suit out of which this appeal arises. By that 
compromise Joy: Chand Li Babu and his co-sharers also agreed 
to convey to the mortgagors, Gobardhan, Gunamoy, Sukhamoy, 
Rasamoy, Bijan Bashini, Shib Nath and Anil, the share which 
they had purchased by a private-treaty from Monmohan on the 
Icth of August, 1932. In pursuance of that agreement Joy Chand 
Lal Babu and his co-sharers later on executed the promised ĉon- 
veyance. The date of compromise is 3oth August, 1941, and the 
date of conveyance is the 23rd December, 1941. On the 6th of 
July, 1942, Bijan Bashini Debi, the widow.of Ajit, and Sukhamoy, 
one ofthe three sons of Ajit instituted this suit for partition, In 
the suit the defendants were tne persons whom we have named 
above. Lilabati, the widow of Anath, and-Ram Brahma were not, 
however, made parties to the suit. Gobardhan (defendant No. 1) 
alone appeared in this:case and contested the same. We are not 
concerned inthis appeal with all the defences that he took in 
his written statement. We are concerned .with only one defence 
taken, viz, whether the suit could go on in the absence of 
Lilabati, the widow of Anatb, dnd of Ram Brahma, that is to 
gay, whether Lilavati and Ram Brahma are necessary parties in 
this suit for partition. If they are necessary- parties this suit will 
have to be dismissed ; if they are not, this suit would go on but 
the only effect would be that the decree in the suit would -not be 
binding on;Lilabati or Ram Brahma, because they are not parties 
to the suit. - 

The leiznied Subordinate Judge overruled the defonce. ‘He 
came to the conclusion that Mohit ;Kumar, the -eldest son of 
Anath had predeceased his father. Apparently he accepted the 
evidence which had been led by the plaintiffs that. Mohitkumar 
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em. had died about a year before his father's death, which admittedly 


1948. ‘occurred in 1917. A piece of documentary evidence was put in 
Gobordhon Banerjez by the defendant to show that Mohitkumar survived his father. 
Saibo parce The document is a plaint of a rent suit in respect of a property 

EDS AS ' situated in the District of Midnapore, In the cause title the 
plaintiffs were Gobardhan, Ajit, Asit, Anil and Mohit Kumar and 
. Monmohan represented by the next friend mother Lilabati. This 
suit was filed in 1917 and the cause title proceeds in this way. 
‘On the death of Anathnath Banerjee his minor sons Mohitkumar 
and Monmohan Banerjee represented by their mother Lilabati 
Debi’. -The learned Subordinate Judge explained away this 
document by saying that the Gomastha who wasin charge of: the 
case must have committed a mistake, If we were to proceed on 
the evidence which has been adduced inthis case both oral and 
documentary it would have been a matter for serious considera- 
tion, whether in the absence of any evidence that the Gomostha 
who was in charge of that suit had committed a mistake the 
statement in that plaint could be brushed aside. It would have 
been also a material question as to whether the properties in 
suit belonged to Digambari Debi or to Bidhusekhar. If it had 
belonged to Bidhusekuar the question whether Mohitkumar died 
shortly before or after the death of his father Anath would not 
have been material at all forin that case succession would not 
open till after Bidhusekhar's death which occurred in 1921, At 
that time Anath was dead but the grandsons of Bidhusekhar who 
were the sons of Anath and who were alive at his death would 
take a share of bis property in their independent right and 
admittedly at the death of Bidhusekhar. Monmohan was the 
only surviving son of Anath.. If, however, the property belonged 
to Digambari, the question whether Anath was survived by one ' 
son viz, Monmohan, or by both his sons Mohit and Monmohan 
would have been a very pertinent question as in that case succes- 
sinn would open while Anath was alive. However we are relieved 
of deciding on the evidence the point which we have just 
indicated for the purpose of considering whether Lilabati was 
a necessary party to this suit for partition, as we are of 
opinion that the question is concluded by _ res judicata 
as between the defendants in this suit including Gobardhan and 
the plaintiffs. The question of res judicata arises in the following 
manner: Inthe year 1929 when Monmohan was a minor his 
mother Lilabati as his next friend instituted a suit for partition 
which included the properties in suit now against Gobordhan, Ajit, 
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Abit and Anil Banerjee, the other four sons of Bidhusekhar. The Cm. 
plaint of the suit has been marked Exhibit rx in this case, In - 1948. 


paragraph.r of the plaint the. plaintiff of that suit stated that Gobordhon Banerjee 
Bidbusekhar, the paternal giandfather of the plaintiff died leaving S HXhonioy Bagesjue: 
four sons viz, the four defendants. to the suit and another son = 
Anath, the father of the plaintiff, that Anath died -on the rsth of . 
. Sravan,::1324. B. S.= 3ist, July, 1917,- during the lifetime of his 
father leaving the plaintiff as his heir. The learned Judge. simply 
notices in his judgment this plaint and- uses this paragraph of the 
plaint in support of his finding that Mohit, the other son. of Anath 
had predéceased the latter. The learned Judge, -however, ‘did not 
notice the fact that the suit so instituted terminated in a- decree. 
The decree is an ex parte decree and ‘is Exhibit 9 in the case. 
On the. basis of the said statement the plaiatiff Monmohan claimed 
the share ‘of his-father, viz, one-fifth. -If. Mohit had survived 
Anath then Monmohan could only. claim one-tenth share in the 
property, viz, a- moiety share of what would have belonged to his 
father, Anatb, and the other moiety ‘share would have devolved 
upon Mohit, and' Lilabati would have got his share on the death 
of Mohit as heir of her son. That .being the position, we hold 
that the question as to whether Anath. died leaving him surviving 
only one son Monmohan or two sons Monmohan and -Mohitkumar 
was a direct and substantial queation in issue in the case and must 
be taken to have been decided in favour of the plaintiff in that suit 
viz, Monmohan. On this ground and this giound alone we hold . 
that the defence of Gobardhan that Lilabati is a necessary party 
to the. suit that we have before us cannot be given effect to. 
' We will now deal . with the question as.to whether Ram Brahma 
is a ‘necessary parly to the suit out of which this appeal arises. 
We haye already pointed out that. he purchased the right, title 
and interest of Ajit and Anil during the pendency of the mortgage 
suit instituted by Joy Chand Lal Babu. and _his co-sharers. Anil 
and Ajit were two of the mortghgors and they were parties to the 
suit. If the proceeding under the Bengal Money-lenders Act had 
not resulted in the compromise. or if as a result of that compro- 
mise the mortgagee- decree-holders purchasers had conveyed to the 
defendants in that suit what they purchased at the Court sale held 
in execution of their mortgage decree, Ram Brahma would have 
been concluded by the rule of ds gendens. Tf, howeyer, the mort- 
- Gage sale in respect of the properties in suit which were items (r) 
and (2) in the sale certificate given to tlie. mortgagee decree-holders 
purchasers, Joy Chand Lal Babu and his ‘corsharers, was get aside 
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as a result of that compromise andthe mortgage decree was fully 
satisfied, the doctrine of Zs pendens would not in our opinion apply. 
The doctrine of Zis pendens although it is contained in section 5a of 
the "Transfer of Property Act, a statute which deals with 'voluntary 
transfer, would apply to execution sales also. This has been 
settled by three decisions of the Judicial Committee, viz., ZVVi/a&ant 
Banerji v. Suresh Chunder Mullick (1) ; Radhamadhub Holdar v. 
Monohur Mooke:jee (2) and Moti Lal v. Karrab ul-din (3). Though 
Ram Brahma is not a purchaser by private treaty but is a purchaser 
at a court sale, the validity of his purchase must therefore in 


' effect be judged by the terms of section 52 of the’ Transfer of 


Property Act which embodied the general law of fis pendens, 
The material portion of that section runs thus: '...... eee the 
property cannot, therefore, be transferied or otherwise dealt with 
by any party to the suit or proceeding so as to affect the rights of 
any other party, thereto under any decree cr order which may be 
made therein’. That is to say, a transfer pendente lite is not abso- 
lutely prohibited, i. e. a transfer Zemdenfe lite is not void or illegal, 
only the title acquired by such a transfer would be inferior to the 
title acquired under the decree or order which is eventually 
passed in the suit during the pendency of which the transfer is 
made by a party to that suit. Applying the language of this part 
of the section which we have quoted above, to the fact.of this case, 
Ram Brahma’s title would have been swept away by the title 
which the auction-purchasers had got by the sale in execution -of 
the moitgage decree passed-in the suit instituted by Joy Chand 
Lal Babu and his co-sharers to enforce the mortgage executed 
amongst others by Ajit and Anil (sic) persons whose right, title 
and interest Ram Brahma had purchased at a court sale during 
the pendency of that suit. That is to say, the title of Joy Chand 
Lal Babu and his co-sharers gua purchasers at the mortgage sale 
would have prevailed over the title acquired by Ram Brahma, 
Ram Brahma could not have set up his title against Joy Chand 
Lal Babu and his co-sharers gua auction-purchasers or any person 
claiming title through Joy Chand Lal Babu and his co-sharers by 
purchase, inheritance etc. That being the position in law it is 
necessary to see whether the other parties to the compromise, 
namely, Gobardhan, the heirs of Ajit, namely, Gunamoy, Sükha- 
moy and Rasamoy, and Bijan Bashini: Sibnath, the heir of 


(1) (1885) L R. 121. A, 171 ; I. L. R, 12 Cale, 414. A 
(2) (1888) L. R. 15 I. A. 97 ; I. L. R, 15 Calc. 756. 
(3) (1897) L. R. 24 I. A. 170 ; 1 C. W. N. 639. 
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-Asitnath, and Anil can be regarded as assignees of Joychand [Lal 
Babu and his co-sharers, gua auction purchasers. This question 
would depend mainly upon clause 1 (ka) of two terms of com- 
promise arrived at between the last mentioned persons and Joy- 
chand Lal Babu and his co-sharers in the Money Lenders Act 
Proceedings. Clause x (ka) runs as follows :— 

“Out of the mortgaged properties property of item No. r is 
the ancestral residential house of the petitioners and the property 
of item No. 2 is the fatit homestead land adjoining the property 
of item No. r. The mortgage decree obtained by the opposite 
parties in respect of items Nos. 1 and 2 of the mortgaged proper- 
ties and the interest they had acquired on the basis of the execu- 
tion of the mortgage decree are cancelled and set aside, and the 
sixteen annas interest acquired by the opposite parties in the 
said items Nos. rand 2 of properties by virtue of purchase at 
auction and under deed of voluntaiy sale comes to be extinct 
and the same vests in the petitioners in the present case and also 
in Mis. Case No. 48 of 1941 of this Court and the sixteen annas 
interest in items Nos. 1 and 2 of the mortgaged properties comes 
to revive in favour of the petitioners in the aforesaid two suits 
and they become owners and possessors of the aforesaid items 
Nos. 1 and 2 of properties. The opposite parties will not be 
entitled to lay any further claim or demand in respect of the same 
in future”, 

The first part of clause 1 (kha) states that the title acquired 
by the mortgagee auction-purchasers, Joychand Lal Babu and 
his co-sharers in items Nos. 3, 4 and 5 (properties which are not 
` in suit) shall remain in force and intact. That clause then winds 
up.with the following words : 

“The entire claim of the opposite parties under the decree 
in Mortgage Suit No. 29 of 1927 together with costs is deemed 
4o be satisfied out of the properties in the aforesaid items Nos 3, 
4 and 5”, 

Reading these clauses together the effect is that the title 
acquired by. the mortgagees by their purchase at the auction sale 
in items Nos. r and e was extinguished. These items of pro- 
perty are taken out of the mortgage security and the Court sale 
in respect thereto was set aside, with the result that the mort- 
gagors retained the’ title which they originally hed ard the 
mortgage decree was fully satisfied by the mortgagees retaining 
as owners the other three items included in the mortgage, namely, 
items Nos, 3,4 and s. In tbis-view of the matter Gobardhan 
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and the other persons we have mentioned above ‘cannot, in our 
opinion, be considered as assignees of the mortgagee decree- 
holdeis purchasers. The doctrine of /is pendens cannot there- 
fore be invoked by the plaintiffs in the partition suit, which we 
have before us, for the purposes of defeating the title which Ram 
Brahmo had acquired by reason of his purchase at the Court sale 


held in execution of a money decree that had "been : passed 


againet Ajit and Anil; The first ground 'on which the learned 
Subordinate Judge based his decision cannot, therefore, be 
supported, i g 
The second ground on which he overruled thé plea taken by 
defendant No. x to the effect that Ram Brahmo wasa necessary 
party to the suit has now to be considered. ` - 
The relevant facts bearing on this point are as follows :— _. 
The mortgagee, Joychand Lal Babu and bis co-sharers, pur- 
chased the mortgaged properties, which are the subject-matter 
of this suit, on roth of June, 1929, and that sale was confirmed 
on the 7th of January, 1931., Thereafter they as auction-pur- 
chasers went to take delivery of possession of the properties. 
They were obstructed by  Lilabati and Rambrahmo. As we 


‘have already held on a different ground that Lilabati is nota 


necessary party to the suit that we have before us it is not neces- 
sary in considering this point to make a further reference to 
Lilabati. On Rambrahmo obstructing the delivery of, possession 
the auction-purchasers, Joychand Lal Babu and his co-sharers, 
started a proceeding against him under the provisions of Order 
XXI rule 97 of the Code of Civil Procedure. These proceedings 
were numbered as Misc, Case No, 34 of 1937 of the Court of the 
Subordinate Judge of Burdwan. The learned Subordinate Judge 
disposed of the Miscellaneous Case by his order dated 30th of 
August, 1937. It is not necessary for.our purposes to examine 
the reasons which he gave in support of that order. The order 
was an order in favour of the auction-purchasers mads under 
the provisions of Order XXI, rule 98 of the Code, that is to say, 
the effect of the order was that the auction-purchasers Joychand 
Lal Babu and others were directed to be put in possession of the 
properties purchased by them. Rambrahmo, however, did not 
institute a suit under the provisions of Order XXI, rule 103 of 
the Code: Limitation governing a suit coming under Order XXI, 
rule 103 is prescribed in Article r1-A of the Limitation Act. The 


period of limitation is one year and time runs from the date 


of the order, which in the case before us- was an- order under 


-— 
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Civit: : "plaintif could not recover as he ‘himself had no ‘title, We have | 
. 1948. -.made those observations for the-purpose of indicating how strictly 


Gobordhòa Banerjee ` Section 28 of the Limitation Act has been construed. We may Say 
‘that the strict construction -put upon section 28 of the Limitation? 
. 4 Act is in accordance with the ‘cardinal rule of interpretation ‘of 
mele : Statutes, namely, that a Statute which takes away a right froma 
22 .  ' ^' person or which imposesa burden upon him has, to be strictly - 
e » consttued. The fundamental, question that bas to be considered — 
. in. dealing with the second ground on which the learned Subordi-: 
- - mate Judge has proceeded is whether a suit as contemplated by. 
po Order XXI Rule 103, of the Codc can be regatded to be a. suit for ` 
: possession. ‘A civil proceeding instituted under the provisions. of 
. that rule is a suit, for that word is used in the rule itself, but. the. `. 
' ^ question-is—is the suit contemplated in that rule a suit for posses- l 
fe ston? So far as wé are aware, there are no decided’ cdses on the 
point, and therefore, the question. has to be considered by consider- = 
- ing: the provisions not only, of that rule: but also of rules 97, 98 and: 
‘99 of' Order XXI, as. also; of other rules in the Order, which 80: 
far as, ‘the point in the present case is concerned is. part matérial f 
- with the provisions of Order XXI, Rule rog. Order XXI,” 
. Rules 58 and.63  would,. therefore, have to .be . considered,” ` 
Order XXI, Rule 58. deals with objections to. the. attachment: òf- 
-propérty. . The objections can. be decided.one.. way - or. the. other, -_ 
that. is to say, either in: favour of the. decree-holder - whor has: 
attached the property.or in favour-of the. person, objecting. to the. 
a attachment, either on-investigation on. the. merits or without any 
bd NE “investigation for; the proviso. allows the: executing court to reject: 
i the objections summarily in some. cases. . Order XXI, . Rule: 53: 
-` states.that where a claim:or objection:i is preferred:the ‘party: against: : 
whom. the order is'made may institute a-suit to: establisli;h is: right: 
to the: iproperty in suit but subject-to the result:of' such suit,-if any; | 
thé. order shall -bet conclusive. < The .language.of Order .3 XL, 
Rule 103 is that-any: party not - being: a` judgment-debtor against: i 
whom: an order is: made under Rules 98, 99 and rot may. institute , 


: Ve 2. 
Sukhomoy Banerjee, 


asuit: to establish the right he-claims:to: the: present possession. of, the. ~ » 


property - but -subject to the result of such suit, ifány, the:orden. | 
.shall be conclusive. The concluding. sentence. of Order EXE: 
Rule. 63. and of Order: XXI, Rule.103 is:the same (“but subject. 
to thé result of such suit,.if any, the . order: shall: be: conclusive."), 


There are,. however, other material differences. between.the two’ .. ' 


ev rüles. Inasmuch.as.no'specific rule is mentioned: in Order: KXE  — 
de Rule 63: it hàs- been held that Article r1-A of-the Limitation Act: . 


T 
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, would apply even where an objection to the attachment is rejected 
| without investigation on the merits. It is not however possible 
to take the same view in respect of rule 103, for, it specifically 
mentions that the suit is to be brought in terms of the section by 
a person against whom an order is made under rules 98, 99 and 
‘tor. In order that the shorter period of limitation as provided 
‘for in Article rt-A of the Limitation Act may apply, there must 
be investigation on the merits, for, an order under rule; c8, 99 
or Yor can only be passed after investigation on the merits. 
‘There is another distinction ia the wording of the two sections 
‘and the reason is obvious. Whereas Order XXI, rule 63 speaks 
of a suit to establish the right which he claims in the property, 
rule 103 speaks’ of a suit to establish the right which he claims 
‘to the present possession of the property. These words “claims to 
the present possession of the property” andthe concluding sen- 
tence-namely, “but subject to the result of such suit etc.” in our 
‘opinion furnish a clue to the nature. of the suit contemplated by 
tule 103. In Phul Kumari’s case (1) in considering the question 
iwith advalorem court-fees or a fixed court-fee under Article 17(1) 
‘of the Limitation Act their Lordships of the Judicial Committee 
‘made certain observations which throw some light on the point. 
In that case an objection to an attachment had. been made. The 
objections are over-ruled. The claimant thereafter instituted a 
‘suit fora declaration of his title to the property attached and 
‘prayed for an injunction to restrain the decree-holder from 
proceeding on with the execution. He valued the two prayers, 
namely, for declaration and injunction, separately and paid two 
‘stamps of Rs. 10 as court-fees. The defendant to -that suit raised 
the question as to the sufficiency of the court-fees and contended 
that ad valorem court-fees, which wonld: have amounted to a sum 
of about 1250, were payable. The IDgh Court gave effect to 
the contention of the defendant but the Judicial Committee of 
the Privy Council held. that the plaintiff had over-paid court-fees 
by the sum oft Rs. ro. He was required under the law to pay 
court-fees of Rs. ro only under Article 17(r) of the Limitation 
Act. So faras the subject-matter of the decision is concerned, 
it is-enlitely different but in arriving at. that conclusion their Lord- 
ships of the Privy Council said. that a suit undér Order XXI, 
rule 63, or the corresponding provision of the Code of Civil.Pro- 
cedure:of 1832; was in substance a review of the: summary order 
passed under Order XXI, rule.58.. We are'referring to the rules 
(1). (1997)... R. 351. Av 22; 7C. LJ. 26. 


385 
Civil. 
1948, 
c 
Gobordhon Banerjee 


v. 
Sukhomoy Banerjee, 


386. 
Crivir. 
1948." 
Gobordhon » Banerjee 


Sukhorhoy . Banerjee, ' 


THE CALCUTTA LAW JOURNAL, -_ [Vor. 33 


of the Code of 1908, for, the corresponding sections of the Code 
of Civil Procedure, 1882' which were in force’ at the time of the 


- Privy Council decision are . exactly the same. Apparently, - the. 
Privy .Council. made those observations: on the strength of the: 


words “subject to the result of such suit, thé order prssed, -shall 


` “be conclusive.” The phraseology of the last sentence of rule 103 


Order XXI, rule 63. These observations of the Privy. Council 
would support the conclusion that a suit, whether it be a suit 


` under Order-XXI, rule 63 or a suit under Order XXI, rule 103, 


~ would in essence be a suit to set aside an order of the court passed ` 


under Order ar, rule 55 or tule 98.0r 99 as the case -may be, in 


, execution proceedings. - - - es 


. Further, an analysis of the provisions of Ordér XXL .rule 103 
and of Order XXI, rules 98-and 99 would, in our opinion, lead 


- 


- is exactly the-same as’ the- phraseology of the last sentence of . 


to the concl sion that a suit contemplated by: Order XXI, -rule .: 


103 isnotby its naturea suit for possession of the property in . 


. respect of which the- order had been made by the .executing. court 


under Order XXI rules 98 and 99 as the case may be. We will 


. first take the case of an order passed -under Order XXI, rüle 99. 


This order, as well as order which is contemp! ated by rule 98, 
are to bs in proceedings started under : Order XXI, rule 97y. that. 
is to say, (i) proceedings started” by the .decree-holder who ` “has 
obtained a decree for possession and ` who.is construed when he 
goes to take delivery of ‘possession of the property, or (2) by an 


auction-purchaser of a property atacourt sale in execution. of' a. 


money decree or a decree which is to be realised by recourseto . 


sale of property. Those proceedings started by the- decree-holder - 


-has to proceed inithe'presence of .the party who has obstructed. 


In substance the order under. tule 99 would be.an order. of dis~. 
missal of the. application made by the decree-holder under Order 
XXI, rule 97 that-is to “say, the effect of the order is that he 
cannot take possession through. the. writ for - possession which had | 
been issued by.the executing court at his instance. The suit Which 
is contemplated by rule 103: is a. suit'in which he has to pray that - 
he has the right to present possession, thatis to say, that-hé had 
the right to take possession at the relevant time, namely, when the 


~ writ for possesssion was issued at his instance by the executing. 


court, On the language'of. rule 103 he has not to make any other 
prayer. Ifhe fails in the- suit, the matter ends here. . The writ _ 
which was issued at his instance -remaing a dead writ. If he 


_ Succeeds, that isto say, he éstablishes: his claim: to -the present 2 


i 
i ^ * ` a 
i Vou. 83.) - : HIGH COURT, 


possession of the property as against- the defendant’ who had ` 
Í resisted the execution of the writ. for possession, he would take 
possession of. the property by the execution of that very writ, 
„On the basis of which possession could not be delivered before 
` by the executing court by reason of the observation at that time 
i by. the defendant. So to-say, during the interval between the 
; order passed under Order XXI rule 99 and the decree which is 
‘passed in favour of the decree-holder or the auction- purchaser, 
:88the case may be, inthe suit under Order XXI, rule 103 the 
‘writ was ina state of suspended animation. The result of the 
suit Oneway or the other would give it full life, if we may use a 
; figurative expression. or put an end to its life.. 
We will not examine the case wheie the decree-holder or the 
' auction purchaser, as the case may be, gets an order in his favour, 
' that is to say, an order under Order XXI, rule 98. The execu- 
‘tion of the writ for possession is obstructed and the court by the 
,order under that rule says that the obstruction by the person 
concerned was unlawful and the court is empowered to put the 
person 80 obstructing even to prison if after the order- passed 
„under that rule he persists in obstructing the decree-holder or 
the auction- -purchaser, as the case may be.- There would be some 
i appreciable. interval of time between the date of. the order passed 
junder Order XXI, rule ¢8 and the date when the successful 
:decree-holder or the auction-purchaser, as the case may be, 
‘actually takes possession of the property and it is possible to 
‘contemplate a case that within that interval the person, who had 
obstructed the decree-holder or the auction-purchaser, as the 
icase may be, and against whom the order was made under 
Order XXI, rule 98 may institute -a suit under Order XXI, rule 
^ In such a case, obviously he would not have to make a 
nee for recovery of possession. It would still bea suit under 
‘Order XXI, rule 103 without a prayer for possession. lt would 
‘in our opinion make no difference whatsoever as far as the 
‘character of the suit contemplated under rule 103 is concerned 
"even if the suit is instituted after the successful decree-holder or 
‘the auction-purchaser, as the case may be had actually taken 
"possession of the property after the order had been passed under 
rule 98. If the plaintiff in that suit succeeds,.that is to say, 
establishes his claim to the present- possession of the property 
ithe order on the strength of which the decree-holder or the auc- 
. ition-purchaser had taken possession disappears, and it would be 
the duty of the executing court which had passed the order under 
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rule 98 to restore s/a/us quo ante and put the other party in posses. 
sion. Such being the position, it is not in our opinion at all 
necessary for the plaintiff instituting a suit under the provisions 
of rule 103 to make any prayer for recovery of possession. We 
are accordingly of opinion that a suit contemplated under rule 
103 is not a suit for recovery of possession within the meaning 
of section 28 of the Limitation Act. We cannot, therefore, agree 
with the second reason given by the learned Subordinate Judge in 


-support of his judgment. j 


The third and the last reason which the learned Subordinate 
Judge gives is this: We find that Rambrahmo was not in pesses- 
sion at any time after his purchase and the judgment-debtors 
mentioned in the decree in execution of which he purchased, 
namely, Ajit and Anil, were in possession all along, that is to say, 
from before the purchase of Rambrahmo and thereafter up-to the 
date of this pmtition suit. He says that in these circumstances 
Rambrahmo’s title has been extinguished by adverse possession. 
Apparently, the learned Subordinate Judge has overlooked two 
things. His finding is that the judgment-debtors, Ajit and Anil 
were in possession at the time when .Rambrahmo made the 
purchase in execution of the decree at the court sale. On tbis . 
finding the proper Article of the Limitation Act would be “Article 
138. He overlooked that Article. According. to that Article 
limitation against Rambrahmo would run from the date when the 
court sale at which he had purchased became absolute, because 
at the date of his sale the judgment-debtors under the decree in 
execulion of which he had purchased were in possession. The 
sale certificate of Rambrahmo has been put in and that shows 
that the sale was confirmed on the 4th of January, 193r. This 
date the learned Subordinate Judge has overlooked. Under 
Article 138 limitation against Rambrahmo would run from that 
date and if he did not institute a suit within 12 years of that 
date, his title would have been extinguished by reason of the 
provisions of section 28 of the Limitation Act, but this suit for 
partition was instituted on the 6th of July, 1942, that is to say, 
within r2 years of the date when Rambrahmo’s sale was confirmed, 
Whether Rambrahmo’s title had been extinguished or not by 


reason of section 28 of the Limitation Act has to be determined 


in reference to the date when the suit was instituted. In fact, 
when these facts were pointed out to the learned Advocate for the 
respondents he did not make any attempt to support this part of 
the judgment of the learned Subordmaje Judge. 


* 


i „Defendant No. r-would get the costs of- this appeal -as also the 


Vor. 83] o HIGH COURT. ` 


- The. resales -]s- -that we disagree with all the reasons given by the 
ian. “Subordinate Judge in support of his conclusion that 
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“Rambrahmo i is'not a necessary party. We allow the appeal on Gobordhon Banerjee 


the ground that. Rambrahmo only was a necessary party to the suit. 


“costs of the lower Court as mentioned in the ‘schedule to the 
“ decree from thé plaintiffs—the hearing-fee and the fee for drawing 


up the grounds of appeal in this Court being assessed at-a com ` 
solidated sum of Rss 340/-. 1 


z As the appeal has been allowed; no “order is necessary in 
the’ Rüle. z : = 


nS C NE MEC Appeal allowed, 
` . Nò order in the Rule. 


To o, CIVIL REVISION. 


Before Mr. Justice R. P. Mookerjee and Mr. Justice 
J. P. Mitter- 


1. ' . ' SASADHAR GHOSE 


v. 


a 


HARIHAR KAR AND, OTAERS.*. 


Bengal Tenancy Act (VIII of 1885), section 174(5)—'" No such appeal shall be 

- admitted unless the appellant deposits such amount in Court’, inter- 
pretation of—Section 174 sub-section (3), if helpful in interpreting sub- - 
section (5)—The deposit when, to be made—Filing of the memorandum 

- of appeal, subsequent registration or the preliminary hearing. under - 
order 4I rule I1 Code of Civil Procedure, if “admission” —“ Admission”, 


sS interpretation of —Code of Civil Procedure (Act V of 1908), order 41 


. rule. o—' Memorandum is admitted’, if same as admitting of appeal— 
Order 41'rule i1, preliminary hearing wnder— Summary rejection of 
application Jors extension of time, “as the alleged reason Sor the eee. ts 

E fritblous", ifa proper order, : 7 


u -> 


The period of limitation fixed- for -fling the appeal’ may or may not, ` 
according to the language used In the ncs defectus the period within 


e *Civil Revision Case No. 1040 of 1948 against the orders of the District - 
Judge of Midnapore, dated ‘arst ud 1945: and .gth. July, 1948 passed in 
Misc, Appeal No. 121 of 1948. ` io 
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which the deposit is to be made. If the memorandum is filed and registered, 


within the period of limitation, the question when the deposit is to be made 
will have to be fixed with reference to the date when the Court “admits” 
the appeal. l 


Sub-section (3) of section 174 is not helpful in elucidating the meaning of. 
the word “admitted” in sub-section (5) That sub-section deals with a 
different stage and it clearly indicates that only after the Court has gone 
through the prcceedings and has come to the conclusion that the appli- 
cation should be granted that the jucgmcnt debtcr should be required to 
deposit the amount of such deposit for having the sale set aside, The - 
deposit is not required to be mide with the application when filed 
in’ Court. ` Y de 

Admitting the memorandum in order 41 rule 9 of the Code 1s. ordinarily- 
a ministerial act whereas reading section 174 of the Bengal Tenancy 


, Act it appears that the legislature was contemplating abcut scme judi- 


cial acts, 


There is a clear distinction between the registering the appeal or admitt- 
ing the memorandum on the one hand and the admission of the appeal on 
the other. The latter refers in the case of a miscellaneous appeal before the 
District Judge, to a hearing under order 41 rule 11 0f the Code of Civil 
Procedure, if the Court is not required at any earlier stage to pass any judicial 
order as when allowing an appeal to be filed beyond the period of limitation 


“after exercising discretion under section § of the Limitation Act. 


The use of the word “admitted” was intentional and the legislature pro* 
vided for the deposit of the money to be in time, if it was so done before 
the appeal is admitted by a judicial act of the Court. When the legislature 
has given, in the case of the decision of the trial Court, a definite limit as 
under sub section 3 of section 174 (deposit being required before the order of 
setting aside the sale is made) or in the case of an appeal as under sub- 
section 5 of section 174 (the deposit to be made before the appeal is 
*admitted"), the Court has not only the jurisdiction but is bound to receive 
the deposit if made before such IC due dates. 


Dakhaja Mehan Roy Chowdhury v. "Motiar Rahman (1); Bidhubala Dasi 
v, Kumud Nath Das (2); Sudhir Chandra Nag v. Nasir Mahmud Sheik (3); 
Bhagoban Chandra Bhakat v, Satia Bewa (4) discussed and distinguished. - 


Summary rejection of application for extension of time “as the alleged 
reason for the prayer is frivolous is not a proper order and the judgment 
should have disclosed materials on which the judge based his observa- 
tions to show that he applied his mind POI while dealing with the 
application. 

(1) (1938) 4a C. W. N. 646... 

f (2) (1937) 41 C. W. N. 1299. 

(3) (1938) 43 C. W. N. 106, ^ * 

(4)I. L. R. [1939] a Cale. 49. 


^s ee 
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a D re 


* 


Vou. $8) ve miom court. , ja 
Application under section 115 of the Code of. Civil Procedure 
by the Judgment- debtor. ; i 


Appeal preferred whder section 174 (5) of the Benga Tenancy 
Act. 


The material facts will appear from the judgment: - 


Messrs. Sitaram Banerjee and Satya Priya Ghose for the 


Petitioner, ` 


Dr. N. C. Sen Gupta, Messrs. Sunil Krishna los and Atul” + 


Chandra Patra for the Opposite Party. 


The judgment of the Court was as follows :— 
^ This application in revision by the judgment debtor is against 
orders passed by the District Judge of Midnapur - dismissing an 
appeal preferred under section 174(5) of the Bengal Tenancy Act. 
The decision in this appeal depends upon gn interpretation of 
the proviso to sub-section 5 of section 174 of the Bengal Tenancy 
Act and more particularly of the concluding words namely “no 


such appeal shall be admitted unless the appellant deponi such 
amount in court". 


The application filed by the judgment debtor dide section 
174 (3) of the Act was disposed of by. the Subordinate Judge by 
an order dated May 10, 1948, dismissing the same, After allow- 
ing time taken for obtaining a certified copy of the judgment the 
last date-for' filing the appeal was June 20,1948. On the day, 
previous, namely, June 19, a memorandum of appeal was presented 
on behalf of the judgment debtor in the court of thé’ District 
Judge along with a petition stating that the appellant had not been 
able to collect the amount required to be deposited under the 


proviso:to sub-section 5 of the section 174 of the Bengal Tenancy `- 
Act, The form in which the prayer was made was that the admis- 
sion of appeal may be put off fora" month. This petition was - 


ordered by the court to be put up on June ar, for orders, on which 
date the prayer for extensión of time was.rejected “as the alleged 
reason fof thé „prayer is frivolous”. Immediately thereafter the 
court recorded the. following order : :— 


~ “The necessary, dèposit has not yet, been made ; this PETR 


therefore cannot be entertained and i is ejected 


As explained by the leárned District Judge in a subsequent 


order, dated July 9, 1948, he intended by the above order’ 


that the appeal be dismissed and. not merely the application 
for time. ` are oS ae ia 
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inan Mr. Banerjee argues that the deposit required to be made 
1949. under section 174(s) of the Bengal Tenancy Act has to be made 


Sasadhar Ghose before the appeal can be admitted. Therefore until the appeal 
Hadas Kar, 8 taken up for hearing under Order 41 rule rı Civil Procedure 
— Code the conditions imposed about the deposit need not be ful- 
filled. It will be sufficient if such deposit is made before the 
preliminary hearing and thus before the appeal is admitted. It 
is contended thatthe court is not entitled to act judicially by 
admitting the appeal until and unless the deposit is made. Filing 
of the Memorandum and registering the appeal in the office are 
merely administrative scts, whereas, admitting an appsal after the 
preliminary hearing is a judicial act. So it is within the competence 
of the appellate court to accept the deposit if made before the 
preliminary hearing even though such hearing may be beyond the 
period of 30 days within which an appeal is required to be filed. 

Dr. Sen Gupta on the other hand contends that an appeal 
must be taken to be admitted when the memorandum is filed in 
the office of the court. In support of this contention he relies 
upon what he thought to be two decisions by Edgley J reported in 
Sudhir Chandra Nag v. Nasir Mahmud Sheik (1). 

I may note in passing that although two decisions are pur 
ported to have been reported it was overlooked that the same 
judgment by Edgley J had been published twice. I have not been 
able to find out why. this is so particularly when the one printed 
first was the more correct one. 

The earliest decision on this paint is that of Dakhija Mohan 
Roy Chowdhury v. Motiar Rahman (2). S.K. Ghose, J. held that 
an appeal presented on the last day of limitation without making 
the deposit required under sect'oa 174 (3) of the Bengal Tenancy 
Act is incompetent. He purported to follow an unreported earlier 
decision of his in C. A. 829 of 1937 decided on August 25, 1937. 
He also observed that a Bench decision Bidhub da Dasi v. Kumud 
Nath Das (3) was an authority for the proposition that the ‘deposit 
must be made before an appeal can be entertained at all. Follow- 
ing S. K. Ghose, J. it was held by Edgley, J. in Sudhir Chandra 
Nag v. Nazir Mahmud Sheik (1) and Bhagaban Chandra Bhakat 
v. Satia Bewa (4), that the deposit of the decretal amount as 


(2) (1938) 43 C. W. N. 106. 

(2) (1938) 42 C. W. N. 646. 

(3) (1937) 41 C. W. N, 1299. - 
"(4 L. L, R. [1939] 2 Cal. 49. uc 
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_ contemplated under the proviso to section 174 (5) of the Bengal 
' Tenancy Act must’ be made before an appeal under that section 


can be registered or entertained. He also purported to follow the 


Bench decision in Bidhubala Dasi v. Kumud Nath Das (1), 


to which he himself was a party. ‘ > 


It is, therefore, necessary to consider, in the st place, what 
was required to be and was actually decided in Bidhučala Dasi 
v. Kumud Nath Das (1). The question in this case arose in 


connection with an appeal from an original order filed in this Court 


by the judgment-debtor on April 22, 1937. According to the rules 
of this Court, the Stamp Reporter examined the memorandum 
filed, and on the next day he submitted his report. . On April 27; 
it is recorded. in the Order Book of the appeal.that the “Appeal 
now in form. Register and post for hearing under order 4t rule 11 
Civil Procedure “Code”, On May 1, 1937, another entry was 
made in the order book “Appeal registered". On May 28, the 
appeal was set down for hearing under order 41 rule: Civil 
Procedure Code and was admitted with the usual order recorded 


that the appeal would be heard. There was-a further direction given, 


expediting the preparation of the paper book. When, however, 
after nolice to the respondent, the appeal came up for final 
hearing; objection was raised on behalf of the respondent to the 
effect that the appeal was incompetent on the ground that the 
appellant had not up to,that date namely, the date. of final hearing, 
deposited the amount as required under section 1174 (5) of the 
Bengal Tenancy Act, 


It was not a matter for consideration in that case as to whether 
it would have -been sufficient in law if the deposit had been made 
before the preliminary hearing under order 41 rule x1 Civil Proce- 
dure Code as clearly no deposit had been made before such 
preliminary hearing: So, although, it would have been sufficient 
for the Court to dispose of the appeal on the short ground that as 
admittedly.the deposit had not been made even after the prelimi- 
nary hearing, the -mandatory provisions of section 174 (5) of the 


-Bengal Tenancy Act had not been fulfilled. But the learned 


Judges -proceeded to make cerlain general observations and con- 
éluded in the following terms at page 1309 of the Report—“It is, 
in our opinion, not open to argument that the position is otherwise 
than that where an appeal is preferred against an order. dismissing 
(0937) 41 C. W N. 1299. — à were ti LEE E 


E t. £5.74. - 
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the application to set aside a sale, the deposit must be made as 
required by sub-section (5) before the appeal can- be entertained 
at all, . : 


The Court further held that at the final hearing it had no juris- 
diction to allow the deposit to be made at that stage. This deci- 
sion must be taken along with the facts of this particular case and 
the general observations as regards the deposit of money after the 
filing of the appeal and before the preliminary hearing of the 
appeal. are all oói/er and this case cannot be taken to be a binding 
authority on the general question. 3 $ 


There is no other Bench decision directly covering the point 
now before us. There are some decisions by Judges sitting singly 
as noted already. S. K. Ghose, J. thought in Dakhaja. Mohan Roy 
Chowdhury v. Matiar Rahman (1), that if the deposit was not 
required to be made along with the memorandum it will be. over- 
riding the law of limitation to’ register and entertain the appeal 
on the deposit being made subsequently. But the period of 
limitation without which the appeal is to be filed may be different 
from tbe period within which the required deposit is to be made. 
If reference is made to sub-section (3) of the same section, it will 
be noticed that although the application .may be filed within: six 


months from the date of the sale, the date within which the <” 


deposit is required to be made is a much later One and the appli- 
cation for setting aside the sale is not to be allowed before such 
deposit is actually made. The period of limitation fixed for filing 
the appeal may or may not, according to the language used. in the 
Statute, determine the period within which the deposit is to be 
made. If the memorandum is filed and registered within the 
period of limitation, the question when the deposit i is to be made 
will have to be fixed with reference to the date when the Court - 
“admits” the appeal. 'The decision must, therefore, rest on an 
interpretation of the word “admitted” ; whether filing the memo- 
randum in the office or the subsequent registration of the appeal or 
the preliminary hearing under order 4t rule rr Civil Procedure 
Code is to be^taken to be admitting the appeal. This aspect of 


the question was not considered in the decision just now referred E 


to. In Sudhir Chandra’ Nagy. Nasir Mahmud Sheikh (a), it is 
observed “in my view section 174 (5) of the Act contemplates that 


. the amount. recoverable in execution of the decree must be depo- 


(1) (1938) 42 C. W. N. 646. 
(2) (1938) 43 C. W. N, 106. 


Vor. 83.] . | . HIGH COURT. 


sited with the appellate Court immediately after the presentation of 
the appeal to the Court in question and before its registration. 
Filing of the memcrandum was not, therefore, considered to be 
admitting the appeal. . Edgley, J. proceeded’ on the basis that 
registering the appeal under order 41 rule 9, Civil Procedure Code 
in a Register which is to be maintained must be regarded as 
“an admission of the appeal”. He relied on the Hench decision 
referred to which he was himself a party. 

To the same effect is a decision in Bhagadan Chandra Bhakat 
v. Satia Bewa (1). The deposit must be made before the appeal 


can be “entertained”. An appeal is admitted when the ministerial - 


officer of the Court accepts the memorandum of appeal aad endorse 
thereon the date of the presentation, 


An attempt was made before us to compare the provisions of 


sub-sections 3 and 5 of section 174 Bengal Tenancy Act for elucid . 


ating the meaning of the word "'admitted"'in the proviso to the 
latter clause. Wedo not think sub-seclion 3 is of assistance to 
the decree-holder. The sub-section deals with a different stage 
altogether and it is specifically provided that the deposit under 
that sub-section, as required to be made, is to be before the appli- 
cation is allowed. That clearly indicates that only after the 
court has gone through the proceedings and has-come to the con- 
clusion that the application should be granted that the judgment- 
debtor should be required to deposit the amount of such deposit 
for having the sale set aside. The deposit is not required to be 


made with the application when filed in the court. Sub-section 5, - 


ôn the other hand, contains different provisions altogether. As 
noticed already the deposit is to be-made before,-the appeal is 
"admitted", The expression “admission of appeal" is not 
explained in the Bengal Tenancy Act. - But in -rule 9 of Order 41 
of the Code there is an expression "memorandüm is admitted", 
A question may arise whether admitting the memorandum is the 
same as Or different from admitting. the appeal. Admitting the 
Memo. is ordinarily a ministerial act and reading section 174 of 
the Bengal Tenancy Act asa whole we.think that the legislature 
was contemplating about some judicial act ; and in the particular 
case now before us, the first judicial act is when the court hears 
the appeal for Admission under Order 41 rule 11 Civil Procedure 
Code. Rule 11 of order 41 of the Code, itis urged, provides for 


the dismissal of the appeal under certain circumstances and there. 


is no provision for admission of. the appeal although in common 
(1) L L. R. [1939] a Cal. 49. 
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described as admission of the appeal" The steps for making the 
appeal ready for final hearing can be and are taken only after 
süch preliminary hearing and tbatis the stage when the appeal 
is admitted for hearing. As indicated already there is a clear 
distinction between the registering the appeal or admitting the 
memorandum on the one hand and the admission of the appeal 
on the other. The latter refers, in the case of a miscellaneous 
appeal before the District Judge, to a hearing under Order 41 
rule 11 of the Code of Civil Procedure, if the court is not required 
at any earlier stage to pass any judicial order as when allowing 
an appeal to be filed beyond the period of limitation after exercis- 
ing discretion under section 5 of the Limitation Act. 

- We are of opinion that use of the word “admitted” was inten- 
tional and the legislature provided for the deposit of the money 
to be in time ifit was so done before the appeal is admitted by 
a judicialact of the court. When the legislature has given, in 
the case of the decision of the trial court, a definite limit as under 
sub-section 3 of seciion 174 (deposit being required before the 
setting aside the sale is made) or in the case of an appeal as under 
sub-section 5 of the section 174 (the deposit to be made before 
the appeal is "admitted"), the Court has not only the jurisdiction 
but is bound to receive the deposit, if made before such respective 
due dates. 

It is further to be noticed that the appeal in the present case 
was disposed of by the learned District Judge without writing 


. out a proper order. We have not been able to find out from the 
‘records as to on what material the Judge had based his obser- 


vation that the application for time was à frivolous one. The 
learned District Judge dii not apply his mind properly while 
dealing with this application. Viewed from this point also, the 
order complained.of is not a proper order. 

This rule is accordingly made absolute and the order dismiss- 
ing the appeal is set aside. It will be competent for the judgment- 
debtor to deposit the required amount before the appeal is set 
down for hearing under order 4: rule rx of the Code of Civil 
Procedure. 

In view of the facts of this case, each party will bear his own 
costs in this Court. 
8S € - i Rule made absolute, 


` parlance the order directing that the'appeal would be heard is i 
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APPELLATE CRIMINAL 
Before . Mr. Justice Blank and Mr. Justica Lahiri. 


GOLAM RAHAMAN AND OTHERS 


v. 


THE KING.* 


Appeal—Charge—Indian Penal Code (Act XLV of 1860), sections 120B, 467— 
Test relief operations—Famine Code— Labourers employed—Ageni con- 
trolling labour—Forged thumb impressions on pay sheets—Fabrication of 
Muster Rolls—False entries—Conspiracy -to cheat the District Board— 
Prosecution—Code of Criminal- Procedure (Act V of” 1898), sections 
335 (1); 239 (d)—Number of offences joined together, if misjoinder— 

- Bewilderment of accused —Pluralily of charges, if improper—Prosecution 
under section 120B of Penal Code, if invalid Sor want of sanction under 
section 196 A Criminal Procedure Code—Indian Evidence Act (I of 182), , 
section 73, if applicable to criminal trials—Thumb impression taken 
under the direction of the Court—Sections 73 and 45 (iii) (c) of the 
Evidence. Act—Identification of Prisoners Act (XXXIII of 1920), 
section 5—Evidence of finger print expert and that of hand writing 
expert, comparative value of—Corroboration, if required—Evidence of 
illiterate villagers kept in police camp in town, if admissible. 


There Is no limit either under section 235 (1) or section 239 (d) "Criminal 
Prócedure Code for the number of offences committed by one person to be 
tried together provided they are in one series of acts so connected together 
as to form the same transaction, The community of purpose which “serves 
to unify" the specific acts and makes them parts of the same transaction is 
the intention to cheat the District Board and the modus operandi is the 
forgery of the thumb impressions of different persons on the different pay 
sheets, Thus the present case comes under clause (d) of section 239 Criminal 
Procedure Code and in such a case the limitation as to the number of offence 
contained in section 234 Criminal Procedure Code does not apply and as such 
there is no misjoinder of charges, i 


Babulal Ghoubhane v. Ring-Emperor (1) callers 


When the eharges are absolutely clear and Mathildis cand aiii in 

conformity with section 233 Criminal Procedure Code, it cannot be said 
that the accused must be deemed to, have been prejudiced "merely by the 
plurality of counts. tae 


*Criminal Appeal No. 138 of 1948 from the order, of- conviction and 
sentence by the Additional Sessions Judge, Burdwan. 


(1) (1938) L. R. 651. A. 1582:42 C, W. N. Gar; 


1949. 
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Alimaddin Naskar v. Emperor (1) and Queen. Emperor v. Fakirapa (a) 
referred to and explained. . i > ` 


5 2 , 

Moreover, one trial for all the different counts set out with sufficient 
clearness and precision is less prejudicial and less embarassing from the point 
of view of the defence. 


Thera is a difference between the object of a conspiracy and the means 
adopted to achieve that object and if the object is not hit by section 196A (2) . 
it does not matter whether that object is ought to be attained by non- 
cognizable offences, Actordingly section 196 A Criminal Procedure Code 
does not apply in the present case and the prosecution under section 120 B 
Indian Penal Code is not invalid. 


Paresh Nath Koyal v. King-Emperor (3) and Ramchandra Rango v. 
Emperor (4) followed. 


Section 342 Criminal Procedure Code does not make section 73 of 
Evidence Act inapplicable to criminal trials, and the procedure followed in 
taking specimen thumb impressions under the direction of the Court is in 
strict compliance with section 73 and section 45 (iii) (c) of the Evidence Act 
and also section 5 of Identification of Prisoners Act XXXIII of 1920. 


Basgit Singh v. King-Emperor (5) ; Zohuri v. Ring-Emperor (6) ; Public 
Prosecutor v, Kandasami (7) ; Emperor v. Rama Rao (8) ; Superintendent and 
Remembiancer of Legal Affairs, Bengal v. Kiran Bala Dasi (9) and King- 
Emperor v. Tun Hlaing (10) discussed and approved. 


Basari v. King-Emperor (11) not followed. 


Though the evidence of a hand writing expert is frequently found to be 
faulty, the evidence of a thumb impression expert is more reliable, because 
with regard to fioger prints ıt has never been found that two finger prints are 
identical in all respects 


The Court cannot delegate its authority to the expert but has to satisfy 
itself as'to the value of the evidence of the expert in the same way as it 
must satisfy itself as to the value of any other evidence. 


Harendra v, Emperor (12) followed. 


(1) (1924) I. L. R. 52 Calc. 253. 
(a) (1890 I. L. R. 15 Bom. 491. 
(3) (1946) 47 Cr. L. J. 710. 7 
(4) (1938) A. I. R. [1939] Bom. 129=41 Bom. L, R. 98=40 Cr. L. i: $m : 
(5) (1926) I. L. R. 6 Pat. 305. 
(6) (1927) I. L.-R. 6 Pat. 623. 
(7) (1923) I. L. R. 50 Mad. 462. 
(8) (1932) I. L. R. 56 Bom, 304. 
(9) (1925) 30 C. W. N. 373. 
(10) (1923) I. L. R. 1 Rang. 759. 
(11)1(1921) L L, R. 1 Pat. 242. 4 3 
(12) (1931):35 C. W. N.-863. $ - 
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Evidence of illiterate and improvident villagers concentrated in police CRIMINAL. 
7 camps for want of suitable accomodation in the town is admissible providad 


1949, 
it is corroborated from other reliable eugene on record. " i 
Golam Rahaman 
Appeal by the Accused. : f v. 
. The King. 


Trial on a charge under section r20 B and a charge under 
section 467 Indian Penal Code on varioüs counts. 


The material facts will appear from the judgment. 
Mr. S. C. Talukdar with Mr. C. F. Ali for the Appellants. 


Mr. Harideb Chatterjee with Mr. N. K, Sen for the Crown. 

The following judgments were delivered :— 

Lahiri, J. :—In April, 1943, the Government of Bengal received August, 12. 
reports from the Collector of Burdwan about ‘acute economic or 
distress in certain parts of~that district and sanctioned certain 
sums of money on various dates amounting toa total of about 
4 lacs inder the Famine Code to be spent on test relief operations 
under the provisions of the said code. These operations were 
carried on in 52 different centres through the District Board 
under the control of the collector between the months of April 
and July 1943. The District Board, in its turn, carried out the 
operations by Agents who used to be employed on a commission 
basis. Purulia-Ambalgram Road under P. 8. Ketugram was one 
of the 52 centres where test relief operation in the shape of earth 
work was tsken up and one Gulzer Shaikh (who has since died) 
was employed asan agent at this centre. ' Under section 63 of 
the Famine Code read with paragraph 6 of the Famine Manual 
the collector directed that the Agent would employ his own men 
and the District Engineer would have to pay the Agent the follow- 
ing : (a) cost of temporary staff employed and (b) supervision 
allowance, to the Agent [vide collector's order dated rith May, 
1943, Ex. r (41)]-- Acting under this order the District Engineet 
authorised the Agent to appoint the following temporary staff (1) 
one Pay Master for every 5co hundred labourers (2) one Work 
Sircar for 200 labourers (3) one Dafadar for every 100 labourers, 
[Vide Ex. 68 (1)] To supervise the work of the Agent there was 
to be a Supervisor under the District Board. The duties of the 
Agent in carrying out the works were specified in various circular 
order and instructions issued by the District Engjneer from time 
to time, as will appear from Ex. 68(2), 68(3), 68(4) and 68(5), 
The following were some, of the more important duties of ae 
Agents and Supari . 


e 
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(1) Men from neighbouring districts are not to be employed 


for the relief works of the Burdwan District. 


(2) Agents should maintain a Muster Roll which will be- 
- signed by supervisors in course of inspection. 


(3) Measurments of earth work are to be entered daily in 
Measurement Books to be maintained by the Agents and they 


are to be submitted once a week along with Muster Rolls and 


paysheets to the District Engineer. 

(4) Measurements are to be checked regularly and Muster 
Rolls are to be checked daily by supervisors and' their initials 
are to be affixed at the end of the entries of each date. 

(5) Entries in Measurement Books, paysheets and Muster 
Rolls are to be made without leaving any blank space. Super- 
visors ‘and Sub-overseers are to sign the paysheets and: Master 
Rolls whenever they visit any centre and corrections, if any, are to 
be signed by the Supervisors. 

. Ex. x (29) shows that allowances at the rates of 8, 6, and 4 
P.C. were sanctioned for the Agents upon daily labourers om- 
ployed by them up to 500 to 2000 and above 2000 respectively. 

The system followed in carrying out-the earth work was as 
follows :— 

(a) Gangs of coolies working in a centre and consisting of 
males, females and children were employed in different batches 
working under a mate who was himself a coolie and also a 
representative of the coolies working under him and used to receive 
payments on behalf of all the members of his gang, on ane his 
thumb impressions on paysheets. 

(b) Attendence of coolies used to be recorded in master rolls 
maintained for the purpose and paysheets used to be drawn up 
showing the quantity of earth work done by each batch and the 


" amounts of money paid by the Agent against the receipt contain- 
` ing the thumb impression of the mate to whom the payment is 


supposed to have been made and also the signature of the witness 
of. payment, the signature of the Sarkar and a certificate by the 
Supervisor about the accuracy of the entries. 

(c) Daily wages were to be paid at the rate of 8 annas fora male 
ard 6 or 7 annas for a female labourer against a daily output of 
100 cubic feet of earth work. 7 

(d) The Agent used to receive payments from the District 
Board or Prodyction of Periodical abstracts of paysheets certified 
88 correct by the Supervisor. 

One Santosh Kumar Bhattacharyya was the Suport of the 
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District Board and Ghulam Rabaman, Miya Ghulam Hossain, 
- Abdul Based and Gora Chand Chakravarty were. members of the 


temporary staff maintained by the Agent Gulzar Shaikh (deceased) : 
in the Purulia-Ambalpur section of the Test Relief operations, - . 
The prosecution case is that the deceased Agent had submitted a : 


bill for RS; 15,732-12-6 claiming the amounts as.actually spent by 
him against 21,09,322 cubic feet of earth work done in the Purulia- 
Ambalpur section and had received an amount of. Rs 16,599 in 
several instalments from time to time. As a result of departmental 
enquiry, however it transpired that the total quantity of earth work 
shown in the paysheets was considerably in excess of the work 
that had been actually done, that payments alleged to have been 


made to mates had been artificially inflated by including the . 


names of fictitious and non-existent persons in the Muster-Rolls 
and by showing that a particular person had worked for a larger 
number of days than hé had actually done and that payments were 
shown to have been made in the paysheets against forged thumb 


impressions and in this way the District Board -had been cheated - 


to the extent of a considerable sum of money. The prosecution 
case further is that the accused named above along with one 
Abadhut Majhi entered into a criminal conspiracy to cheat the 
District Board of Burdwan by fabricating Muster Rolls and pay- 
sheets and making false entries as indicated'above. One of the 
co-corispirators according to the prosecution case named Bholanath 


Majhi, made a confession at the time of the investigation and he. 


has been examined as an approver in the case. A finger print 
expert and a hand writing expert examined the thumb impressions 
and the hand writing appearing in the different paysheets and com- 
pared them with the specimen thumb impressions and hand writings 
ofthe different accused taken in Court and as result of his examina- 
tion the finger print expert gave it as his opinion that-— 


(a) the specimen of the right thumb impression of- the accused 
. Ghulam Rahaman was identical with the finger impressions in 
the pay sheets against the name of 103 mates who were named by 
the expert in his evidence. 


(b) the specimen of the left thumb ipeo of Ghulam Raha- 
man was identical with thumb impression in the paysheets against 


the names of four mates ' 


(c) the specimen of the right middle finger impression of 
Ghulam Rahaman was identical with the finger impressions in 
„the paysheets against the names of 4 mates, 


t 
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(d) the specimen of the right thumb impression of the accused 
Miya Ghulam Hossain was identical with the finger impressions in : 
the paysheets against the names of 39 mates. 


ri 


^ (e) the Specimen of the left thumb impression of the accused 


-Miya Ghulam Hossain was identical with the finger impressions in 


the paysheets against the names of 66 mates. 


(f) the Specimen of the left thumb impression of the accused 
Abdul Based was identical with the finger impressions in the pay- 
sheets against the names of r5 mates. 


(g) the Specimen of the left thumb impression of the accused, 
Gora ‘Chand Chakravarty was identical with the finger impressions 
in the paysheets against the names of 31 mates. 


We need not refer to the opinion of the hand “writing expett 
because nothing hinges on that Opinion in this appeal and that 
opinion bas not also been relied upon by the Court below. 


Upon the aforesaid allegations all the. four appellants. named 
(1) Ghulam Rahaman (2) Miya Ghulam Hossain (3) Abdul Based 
(4) Santosh Kumar Bhattacharya were placed on their trial on a 
charge under section r20R Indian Penal Code and besides that 
common charge Ghulam Rahaman was specifically charged under 
section 467 Indian Penal Code on 116 counts in respect of each 
thumb impression alleged to have been forged by him, Miya 


. Ghülam Hossain was similarly specifically charged under sec- 


tion 467 Indian Penal Code on 105 counts in respect of the thumb . 
impressions alleged to have been forged by him, Abdul Based was , 
similarly specifically charged under section 467 Indian Penal Code 
on 15 counts in respect of the thumb impressions alleged to have . 
been forged by him ; Santosh Kumar Bhattacharya was also speci- 
fically charged under section 429/109 Indian Penal Code on eight 
counts, Besides these four persons Gora Chand Chakravarty who 
has not appealed to this Court, was also placed on the trial on 
charges under section 120B and 467 India n Penal Code, the charge l 
under section 457 being on 3t counts and Abadhut Majhi who hag 
been acquitted was charged undér section t20B Indian Penal Code 


` only. 


Tt appears from the oral and documentary evidence in.the case 
and it is not also disputed that the accused Santosh was employed 
as the Supervisor under the District Engineer and his duty was, 
to sign the certificates in the paysheets and generally to maintain 
the measurement books. The other four accused were members 
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of the temporary staff aiployéd by the Eod Gulzar Sheikh and 
; DO fixed duty was allotted to them and by turn one or other of 
them kept the Muster Rolls or drew up the piyshechr or signed 
as witnesses of payment. 

"Under notification No, 495], dated the ios February, ` 1947 
issued by the Government of Bengal under section 269 (1) Criminal 
Procedure Code the trial was held by-the Additional Sessions 
, Judge. of. Burdwan with the aid of assessors, and the trial went on 
. from day to day for a period of. -nearly three months from 26th 

January, 1948 to aand April, 1948 : 406 witnesses were examined 
by the Court of the Committing Magisttate and 357 witnesses by 
-the Court of Sessions, because some of the witnesses examined 
by the Committing Magistrate had died and others were not avail- 
able and.the evidence of still others was tendered for cross- 
examination. Besides the oral evidence the prosecution produced 
7 hundreds of exhibits and sub-exhibits to prove the complicity of 
the different accused. Asa result of the trial all the assessors 
unanimously found the accused Abadhut Majhi not guilty of the 
offences charged against him and the learned Additional Sessions 
Judge accepted that finding and acquitted him. With regard 
to the remaining five accused two of the assessors found them ‘not 
guilty of the offences and this opinion was rejected by the learned 
judge. One other assessor found the accused. Gora Chand Chakra- 
varty not guilty under section 120B but guilty under section 467 


Indian Penal Code and the other accused guilty of allthe charges . 


against them. The learned Judge rejected the opinion of not 


` guilty- under section 120B Indian-Penal Code in favour of Gora ' 


Chand Chakravarty .because the materials on the record do not 
afford any ground for differentiation between the charge under 
section 120 B and the charge under section 467 Indian Penal Code. 
The fourth assessor found all the accused except Abadhut Majhi 
guilty of all the charges against them and this opinion was accepted 
in its entirety by the learned, Additional Sessions Judge. In the 
result the accused Santosh Kumar Bhattacharya was sentenced to 
R. I. for one year and to pay a fine of Rs. 150 for each of the two 
. charges under section 120B:and 420/109 and in default of payment 
of the aggregate fine of Rs. 300 to suffer R, IL..for three months 
more. Ghylam Rahaman and Miya Ghulam Hossain were sen- 


` - tenced to R. I. for one year and to pay a fine of Rs. 150 for each of 


‘the two charges under section 120B and section 464 Indian Penal 
` Code and in default of payment of the aggregate sum.of Rs. 300 


to suffer further R. B for a further Penod of 3 months but sen- - 
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: tences of R. I. to run concurrently ; Abdul Based and Gora Chand 


^. were similarly sentenced to R. I. for six months and to a fine of 


Golam Raliaman 


Rs. 100 for each of the two charges under sections 120B and 467 f 
Indian Penal Code and in default of payment of the aggregate 
sum of Rs. Zoo to suffer R. I. for an additional period of twa 
“months, the sentences of rigorous imprisonment to run concurrently 
in each case. In awarding the sentences the learned Judge very 
tightly took into consideration the impecunious condition of the 
accused and also the fact that they were helpless tools in the hands 
of the principal conspirator, the Agent named Gulzar Sheikh who 
had died. In this accused joined in the conspiracy at a very late 
stage and in the case of Abdul Based it was found that the 
number of instances in which he was implicated were fewer. 
Against the aforesaid order of conviction and sentence the 
present appeal has been filed by four, viz.: Ghulam Rahaman, 
Miya Ghulam Hossain, Abdul Based and Santosh Kumar Bhatta- 
“charya. Out of these four again, Santosh Kumar Bhattacharya 
filed an application from’ jail praying for an order that his name 
might be struck off from the category of the appellants as he did not 
desire to prosecute the appeal. This petition is dated the 17th 
September, 1948, and the signature of the petitioner is attested by 
the jail clerk, Sailendra Nath Biswas, 


Mr. Talukdar appearing in support of the appeal has raised the 
following points :— 

(1) That the trial has been vitiated by a mis-joinder of charge 
because more than three offences have been tried together at the 
same trial, and in support of this point reliance has been placed 
upon the well known case of Swdramania (1). 

(a) Even if the joinder of charge be permissible under the law 
the accused in the present case have been bewildered by a plura- 
lity of charges and the prospect of a fair trial was endangered by 
the production of a mass of evidence tending by its mere accu- 
mulation to induce an undue suspicion against the accused and 
consequently the trial is bad. 

In support of this proposition reliance was placed upon the 
decision of the Bombay High Court in the case of QueeneHmpress 
v. Fakirapa (2) and the case of Alimaddin Naskar (3). 

(3) The prosecution under section 120B Indian Penal Code is 


(1)(1901) L. R. 281, A. 257. 
(2) (1890) I, L. R. 15 Bom. 491. 
(3) (1924) I. L. R. 52 Cal. 253. 
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invalid in the ibid ofa sanction ander section 1964 Criminal 
Procedure Code, . 

(4) The Procedure of, taking “the Specimen. thumb impres- 
sion in Court,. as followed in this case, i is not t permissible u under 
the law. i 

-(5) Undue importance has hen: placed upon the evidence of. 
the finger-print expert which cannot ‘be sere: unless it is 
corroborated by other evidence. 

.. On the merits of the case it has been argued that the. evidence 
adduced -by the prosecution is unworthy of acceptance as a large 
number of witnesses examined in this case. were concentrated in 
‘a Police camp and deposed at the dictation of the Police and 
the 'evidence-of the- Executive - ;Engineer,. Ramnath Chatterjee 
(P. W. s56) shows that’ his measurements are unreliable ás they 
were undertaken about a year after the earth work had been com- 
pleted and after a substantial-portion of the: work done had been 
washed away by flood. It is urged that the deficiency in earth 
work found on measurement by the Executive Engineer is that 
foundation is found to be rotten the whole. case fails, We propose 
to deal with the points raised, one by one.-  - 
> -Ohn the first point about misjoinder of charges Mr. Chatterjee 


appearing for the Crown has strongly relied, upon the decision of | 


the Judicial Committee in the case of Badwhs] Choukhant v. King- 
-Emperor (1) in which Lord Wright made the following observations 
on section 239(d) Criminal Procedure Code; 

“This clause is expressly an exception from section 233 ‘sad 
enables a plurality of offences to be dealt with in the same trial. 
| But it does. not import either expressly or by implication the limi- 
tation set out in section 234 according to which not more than 
three offences, of the same kind . committed within the space of ` 
12 months can be tried together or the limitation contained in 
section 23 s(1) under. which were more.offences than one committed 
by the same person can only: be tried together, if they are in one 
sèries of acts so connected together as to form the same transaction 
in which case there is no specific limit of number.. Nor is there 
any limit of the number pf offence Specified. in section 239 (d). 


The one and only limitation there is that the accusation should : 


be of offences ‘committed’ in the course. of the- same transaction 
-sessseeseseceseeeelt 18, enough for the, , present case to say that if several 
persons conspire to commit offences - and. commit- overt acts in 


l (2) (1998) È. R. 651, A. 1582049 C. W. N; bai. l 
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Cauca pursuance of the conspiracy (a-circumstance which makes the act 

‘ "1949. [of each dd all the conépirdtors) these"acts are ‘committed in 

Golaid Rahaman the course of the same transaction which embraces the: conspiracy 

vee The King. andthe acts done‘under iti’ The common: -coñcert and' the 'agree- 

4 Seres ` ment Which constitüte' the conspiracy Serve to unify ihe’ acts done 

ees in pursuance of it.” T 


'^ 2 The charge’ of: conspiracy as framed àgainst'all: the- accused in 
‘the present case. runs as follows $ 9: " © 4e tHe hE 
“That you between the agth April and'the-17th June, 1943 at 
Purulia...cstececsciecedhnd ‘at other ‘places agteed with one ahbther 
and with others todo or caüse to-be done illegal acts viz., to cheat 
‘the District Board of Burdwan’ and some of its officers by dishonest- 
'lyinducing: them to recomménd payment to,” pass- and?-deliver 
moneys.'on false “bills . to' Gulzar/Sheikh, since deceased, which is 
van: offence under sectión 420 Indian Penal Code in connection with 
- the test relief ‘operations on Puruliá--Ambalgram Road section 
“and also for that purposé to fabricate Muster Rolls and pày sheets 
‘and abstracts by’ making false entries therein and committing 
- forgeries of thumb-impressions and signature: therein and also to 
‘fabricate measurement books” and abstracts ‘of ' pay- sheets daily 
reports and other documents and the’ aforesaid illegal acts viz. 
“fabrication of Muster Rolls, pay sheets abstracts etc. by making 
- false entries, were donë in pursuance- of the ‘said agreement and 
"thereby: committed am offence- punishable under section 120 B 
‘Indian Penal CodéJ. ^ . p Meu ou SE 
In furtherance of the dominánt object of the conspiracy the appel- 
‘lants. before us'aré alleged to have forgéd a latge number of thumb 
“impressions - on pay: -shéets and’ for these specific’ acts of forgery, 
chargés: under’ section 461 Indian Penal Code on £16 counts were , 
‘framed against ' “the appellant Golam Rahaman, charges under 
‘section 467 on 105 counts wére framed against - the’ ; appellant 
‘Miya Ghulam Hossain and ‘charges under séction 467'on 15 ‘cOurits 
‘were'' frdmed ' against “thé appellant "Abdul Based. A sample of 
-the spetific charge’ pseu section 467 Tadian Petal Code" is ‘given 

'belów, ^ - (t.c 5 

“That you on'or EE the 8th' May, 1943 eie TA „forged 

, a -certaiti dócüment'' purporting to "bea valuable security to wit, 
a! ipay / ‘sheet? Exhibit: i9 (5) by putting ` yout finger ` impression 
Exhibit: 19 (5f)' purporting to^ ‘be, the left ‘thumb impression of 
Sadi: Rant with -intent that’ fraud “may be .coniniitted upon the 
"District Board’ and its^officers by ‘acting’ upon the pay sheet 3 with 
a forged finger i impression as 8 genuine one and, thereby committed 
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an Gffence punishable’ ‘tinder’ ‘section “161, "fidian Benal C Code, REM Cen. 
Iti is ' zemarkábls tl ‘that ¢ ach of these specific, charges, which are -236,, , 19495 

in ‘number Against. the. "three, “appellants . ,Rabaman, Hossain, and ; Golam Rahaman 
Based specifically t imientions “the thiimb i impression, „which is alleged. l Th Kin 

to have beén’ ‘forged, ‘the’ pay “sheet on which it was affixed and .also — ae 
the’ putposd f T. which it "Was fe forged, The. community of Duros DAMES: 


which “Serves to 5 übify" the Specific . Acts and- makes them. parts of ; 
the saine, ‘transaction is. the intention to cheat. the. District Bgard.; 
and the’ y modus ajerandi i is the forgery ef, the, “thumb i impressions of.d 
different persons. on the ‘different. pay. sheets, It, ig, therefore clear , 
that the present case c comes unde clause (à), of section 239 Criminal . 
Procedure” Code and we ate bound by the, decision.of.the Judicial... 
Coinmittee fo hold that i in ‘such’ a case the. limitation 'as to the , 
number "Of offence contained in “section 234 Criminal Procedure , 
Code does not ‘apply: "The first point about Amisjoinder of. charges i 
múst ‘thereford bé overruled’ H rs 
' The second ‘point felates tà ‘the alleged , bewilderment | of the. : 
accuséd' resulting* froin a "plurality of ch barges. . “Mr. Talukdar ] has, , 
argued ‘that e even if thé’ Jinder, of 80 many . charges: is permissible 
undér "the * ldw ut ‘is improper as it tends. to. prejudice. the accused. ; 
In support of ü this proposition Mr. ‘Talukdar ‘cited the, decisions of,., 
Quien “Bigpress v. v. Fakirapa (9. aud, Alimaddin, Naskar Vs- Emperor . ‘ 
ON "The Bombay decision does not really support the proposition ,. 
for’ which ` "E Was Gited, ' because in that case it Was, held that the. 
different c e hal acts c arged ı against the our: “Accused, were not., 
parts ‘Of tlie ‘same ‘transaction ‘within. the, meaning. of, sections. 235-5 
and 239, Crimidal Procedure Code of “1882 „and it, was, held .that - 
the üccüsed ` Were: likely to be, bewildered by] having? to, meet many, ,. 
“disconected” "éhürges. | It was pointed. out that the alleged- „crimis s 
nal acts were “separated by distinct intervals of time and place” 
and that the “identity: of cirdimstances”” required’ to ‘constitute € one | 
transaction’ was” “impaired by: differences of time, place, and” persons | ; 
present". ^ Wechaveltiot Í béen ` “Able tò” find’ in this “decision: any k 
support’ for the- view that éven“ ‘if the joiíaet of ‘charges be. permis: " 
sible‘tinder' the Taw; a’ "plarality! of: "chargés i is s improper . as ir Bevih 7 
ders" the 'adcused; ° "In the ‘case" OP Altniaddin Naskar. (2. Seven. s 
offences of” "nüfderw wete combined i in, ‘one chargé ‘and „Mukerji, T. 
obsérved ‘af ^ page ‘264 as "follows the first Parë ot | Section 233. 
Criminal Prócedute" Code’ lays, dowd "that for "each | distinct. offence: . 
there’ shall” bé' a! ! sépátlto * elidge, ?dhis$ provision is mandatory, 
(1) (1890) I, L. R. 15 Bom. 491. Tee oe Db ett 
(2) (1924) I. L, R, 52 Calc. 253. 
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and seven different charges - should have been framed for these . 
seven offences of murder which appear to have been huddled into. 
the first Count as it stands, His Lordships then points out that the. 
joinder of séveral charges was permissible in that case in view of 
the fact that the offences were committed i in pursuance of one con-. 
spiracy, Still however, the accused were prejudiced by reason of 
the fact that several charges of murder were huddled into one . 
count as it appeared from the evidence that there was no founda- 
tion for the charges as regards most of the accused. The case. 
before us avoids the mischief pointed out by Mukerji, J. by 
including each offence of forgery in a separate count, The sample 
of the charge under section 467 quoted above shows that each 
offence was set out with sufficient clearnéss and precision against - 
each accused and that there is no ambiguity or obscurity with 
regard to the accusation the accused had to meet. We have -not 
been able to read the decision in Alimaddin Naskar’s case (1) as — 
laying down the proposition that even-in a case where the charges | 
Bre absolutely: clear and unambiguous and strictly in conformity . 
with section 233 Criminal Procedure Code the accused must be ` 
deemed to have been prejudiced merely by the plurality of.counts. 
"The prosecution case being that the. appellant Golam Rahaman 


` (to take only one instance) committed 116 offences of forgery i in 


pursuance of the conspiracy to cheat the District Board. We fail; 
to-see how the Prejudice to him would have been less if he had 
been put on trial i in 39 different cases with three counts in each. - 
On the contrary we think that- one trial for all the different counts 
set out with sufficient clearness and precision is less prejudicial. and 
less embarassing from the point of view of the defence, We are. 
accordingly unable to give effect to the second point raised. re 
the appellants, 


^ The third point is thát the prosecution. under section 120B : 
Indian Penal Code is invalid for want of sanction under sec- 
tion 146A Criminal Procedure Code. It is admitted tHe sub- 
section (r) -of section 196A Criminal Procedure Code does not- 
apply to the present case and the only question is whether it comes - 
under ‘sub-section (2) which required that the object of the con- 
spiracy must be to commit either a non cognizable offence or a 
cognizable offence not punishable with death,- transportation or 
rigorous imprisonment fór a term of two years or upwards, If the - 
object of the conspiracy is a cognizable offence punishable with _ 


(1) (1924) L L. R. 5a Calo. 283. 
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imprisonment-for two years or upwards no-sanction is required 
"under section 196A (2) from the charges of-conspiracy set out 
alone it is clear that the principal object was to cheat the District 
Board- which is an offence under section 420 Indian Penal Code 
and a cognisable offence punishable with imprisonment for 7 years. 
Such a case does not fall within the mischief of the second sub- 
section 196A. . It is true that in the charge of conspiracy, it is also 
alleged that for the purpose of cheating the accused committed 
* forgeries of thumb impressions which are offences under section 467 


Indian Penal Code and non- cognisable offences. The mere fact - 


that the subsidiary acts, which are means to the-achievement of the 


principal object of the conspiracy, are’ non-cognisable offences ` 


will not attract the operation of section. 196 A (a) provided the 
principal or - ‘dominate’ object falls outside its scope. This 
principle was laid down by the Bombay High Court in the case of 


Ramchandra Rango v. Emperor(:) and followed bya Division - 
Bench of this Court presided over by Blank and Ellis, JJ..in the i 


case of Paresh Nath v. Kimg-Kmferor (a). The result of these 
authorities with which we respectfully agree, is that there is 
difference between the object of a conspiracy and the means adopted 


to achieve that object and if the object js.noț hit by section 196A - 
(2) it does not matter whether that object is sought to be attained. 


by non-cognisable offences Accordingly we hold that section 196A 
Criminal Procedure Code does not apply to the present case and 
the third point fails. 

"The fourth point of law sisi in the appeal relates to the lega- 


lity of taking Specimen thumb impressions in Court, Mr. Talukdar - 
has argued that this procedure is wholly unwarranted and . relied - 
upon Bazari v. King-Emferor (3) where it.was observed that 


there is no law which authorises & Court to ask the accused to do 
something which may have a tendency to incriminate them. It is 


remarkable that in this case the attention of the Court was not 


invited to” section 73 of the Indian Evidence Act. The decision 
was dissented from by the same High Court in the. case of Basgif 
Singh v. King-Emperor (4). and Zakuri v. King-Emperor (5) in 
which reliance was placed upon section 5 of Act XXXIII of 1920 
(Identification of Prisoners Act) which authorises a Magistrate for 


w (1938) A. L R. [1939] Bom, iag=41 Bom. L R. puedo Cr. L, J. 579. 
` (2) (1946) 47 Cr. L. J. 710. ; . - 

(3) (1921) I. L. R, 1 Pat. 242. j = 

(4) (1926) I. L. R, 6 Pat. 305. 

(5) (1927) I. L.'R. 6 Pat, 623. 
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Cantar, the purpose of ariy investigation under the ‘Criminal Procedure i 
1949. " Code to direct finger impression to be taken. ` 
Golam Rahaman .In case of Public Prosecutor v. Kandasami: (x), the Madras 
n y High Court has dissented from the view taken by the Patna High" 
e DE. 


Court in Bazari’s case (2) and held that it is not illegal or: impro- 
Lahiri; J. per.for a Magistrate to direct the finger print of the accused to be ^ 
T taken in.the course of a criminal trial where ‘he is charged with 
offence of forgery of a finger print. The Bombay High Court has ` 
taken the same view as the Madras High Court in the case of Emp- 
eror.v. S. Ramarao (3). In the case of Superintendent and Remem- 

brancer of Legal Affairs, of Bengal v. Kiran Bala Dassi (4), C. C. 
Ghose and Duval, JJ. held that the procedure of directing the ` 
Specimen of the thumb ‘impression of the accused to be: taken was' ' 
permissible under section 5 of Act XXXIII of 1926 as also under - 
illustration (c) of section 45:of the Evidence Act but no reference 
was made to the provisions of section 73 of the Evidence Act." In 
Kishori v. Emperor (5) there was’ a difference of opinion between 
Lort Williams, J. and Jack, J. on the question whether 'sectioti' ~ 
73 of India Evidence Act applied to such a case although’ it’was not 
necessary for the learned Jndges to decide the point. The obite) 
dictum of Lart-Williams, J. was to the effect that it was dóubtful 
whether the word ‘person’ ia section 73 applies to an accused 
person whereas the oditer dictum of Jack, J. was to the effect that 
section 73 does apply to the accused in-a criminal trial. The 
question of the applicability of section 73 to the accused in a 
criminal trial was decided in the affirmative by a Full Bench of 
the Rangoon High Court in King-Amfperor v. Tun Hlaing (6) 
where it was pointed out that section 342 Criminal Procedure - 
Code does not prevent the application of.section 73 Evidence Act 
to a criminal trial. Young, C. J. observed: as follows :—‘Section 342 
Criminal Procedure Code relates only to oral questioning of the 
accused and does not prohibit a direction to him to make a thumb 
impression any more than it prohibits a.direction to him to face a' 
witness, in order that he may be identified. Section 73 of Indian 
Evidence Act is quite general in its terms and applies'to all cases. 
There is no.exception in favour of an accused person. If there is . 





(1) (1923) I. L. R. 50 Mad, 46a. 
(2) (1921) I. L-R. 1 Pat. aga; 
(3) (1932) I. L. R. 56 Bom. 304. 
(4) (1925) 30 C. W. N. 373. 

' (5) (1935) 39 C. W. N. 986. 
(6) (1923) 1. L. R. 1 Ran. 759. E v4 
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nothing in the- Criminal Procedure Code which precludes its appli- 
cation to, criminal trial. we - do: not see any reason, why the plain 
language of :the section.should not'-be -given its. full; effect. , The 
~operation: of any other Act.is of course, expressly, saved by, section, 2 
30f the. Indian Evidence: Act”. > We agree with Chief Justice Young 
.that section 342-Criminal Procedura Code does not make.section 74 
of Evidence Act inapplicable to criminal trials. We accordingly 
‘hold that the procedure followed in taking specimen thumb impres- 
sions under the direction of the,Court is in;strict compliance with 
Section, 73 and section 45 (iii) (c). of. the Evidence Act and also 
section 5.0f Act XXXIII JOf. 1920. . ~The fourth Lm raised by 
Mr. Talukdar is accordingly overruled. : 


- We have-now to address ourselves'to the question, whether the 

! evidence. on'the record, .which is voluminous, is sufficient to justify 
‘the order of conviction and sentence, ' We cannot say’ "that'we have 
tested the” eviderce on each Count Wbich i is Well-nigh- impossible 
tin a'case ofi this "magnitude but we have tested thé‘ evidence on a 
large number. of Couritszin respect: "of each accused ‘and we have 
-also analysed the: evidence» relating -to thé: charge- of conspiracy 
‘common: to: all the accused; The result of our‘analysis' is even 
below: ^ * EA Qaem mox a Sob WI 4 

i EAS `(A) Golam Rahaman? -" 

^ (1) Eight ^ norxexistent person Whose thumb. impressions tally 

"with those of ‘Golim, Rahaman haye been’ shown as mates ; 6. £s 
Bhola Bayen, "who accorüing tó P. W. 355s about 20 yéars ágo, is is 
shown + as having worked’ as a mate in thé pay sheet” Vol. 7p. 5 and 
his thumb i inipréssion, Exhibit 19 (st) tallies with the R. T. I. of 
Golam Rahaman, accörding to the ‘evidence of the” ‘finger print 
Expert, B WC 242. ‘Manniatha ‘Nath Dey | who according to 
Pe W.' TA is a fictitious person, is shown i as having worked as a 
mate in the’ pay ‘sheet Vol: 3. "peo IL and b his thumb: impression, 
Exhibit ' 19 (116) ` is, "according to P. Ww. daa "identical with the 
R. T. i ot Golam, similarly -Jotish Manju, Manmatha Sardar, 
Umapada Sardar and Bhusan Májbi, are proved to bet non-existent 
by P. We ARTENE, 103; 134 and 356  Fespeatively t but they are ghown as 
. having worked ^as mates in various pay shesta and their thumb 
ithpressions, according to P. W. 242 tally, with ‘those of Golam 
Rahaman, Ishan Hajra i is proved to be non-existent by P. WwW. S 146, 
in, J48 and 49, but he is shown as s haying. worked, „as 8 “mate in 
tha’ “pay, “sheet Vol 32 p 7 and his thumb. impression, Ex. 47 (7E) 
is acelin to P P. W. E ideritical with, the R T. i „of Golam 


^ 
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Rahaman, Similarly Nabin Majhi is proved to be non-existent 
by P. W.’s 59, 153, 168 and 173 ; but he is shown as having worked 
as a mate in the pay sheet Vol. 32 p. 7 and his thumb impressions 
Exhibit (7F) is according to P. W. 242 identical with the R. T. I. of 
Ghulam Rahaman. It is possible to multiply instance but we have 
‘found it unnecessary to encumber the judgment by discussing other 
cases. : 

(2) In the second place the prosecution has examined several 
persons who depose to the effect that they never worked in the 
Test Relief Operations and still their names and thumb impressions 
appear in different pay sheets. We may cite the following amongst 
many other instances : ; n" 

P. W. 117—Khoka Majhi says that he has been working as a 
domestic servant in the house of one Subal Sen and never worked 
in the Test Relief Operations but still his name appears as a mate 


-in pay sheet Vol. 7 p. 6 and his thumb impression Exhibit 19 


(12D) according to P. W. 242 is identical with the R. T, I. of 
Golam Rahaman. Similarly P. W. 130 says that he never worked 
on the P. A. Road, but his name appears as a mate in pay sheet 
Vol. tg. p. 27 and his thumb impression Exhibit 31 (27D) is in 
the opinion of P. W. 242 identical with the L. T. I. of Golam 
Rahaman P. W. 253 Sridam Mandal says that he never worked on 
P. A. Road but he is shown as a mate in payment Vol. 16 p: 22 
and his thumb impression, Exhibit 28 (22B) is in the opinion of 
the expert identical with the R. T. I. of Golam Rahaman. 

Besides this Mr. Chatterjee appearing for the Crown, has 
handed over to us an exhaustive analysis showing (a) that the 
R. T. I. of Golam Rahaman is identical with the thumb impres- 
sions of rg persons who have been proved to be non-existent, 
8 persons who have been proved to have died before the "Test 
Relief operations, 5 persons who could not be traced, 7o persons 
who have been examined as witnesses in the case and have stated 
that they never worked in the Test Relief operations and 6 persons 
who were examined but could not be examined in the Court of 
Sessions either because they were dead or were not available ; 
(b) that the L. T. I. of Golam Rahaman was identical with the 
thumb impression of one person who has been proved to be non- 
existent, one person who is not available, two persons who have 
been examined as witnesses in the Court of Sessions and have 
stated that they never worked in the earth work ; (c) that the Right 
Middle Finger impression of Golam Rahaman, was identical 
-with the finger impression of one person who had been proved 
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.to bé pon«existent, o one person. who-has [om porii to. ite: dead 
and: two- “persons who have :been examined: as- witnesses and who 


have. proved that they never "worked. This- analysis shows that , 


the charge. under section 467 Indian Penal Code: Has been proved 
dgainst Golam, „Rahaman i in Tapeet of all the 116 counts, z 


{Dae 1 UN 


` (B) Mirsa Golam “Hossain,” 


The 3 Summary War the prosecution evidence against i this appellant, 


handed. over, by: Mt. Cliatterjee shows. la), that the. left. Thumb 
- Impression of this appellant: tallies with the thumb impressions of 
I2 persons who have been. proved .tó. ‘be non-existent, 5 persons 
- who have been proved to be dead, 2. , persons who are not. available 
-and' AT persons "Who have. been examined as withiessés ‘and denied- 
„having dóné any earthwork. A 


4b). that the, “right Thumb : mpresiion o OF this appellant ‘is 


: identical. with ` the thumb i impressions of; 5 persons who have been ` 


proved | to be: ‘non-existent, 4, persons who are. dead, 3 persons, who 
are not available. ‘and 47 persons who have: “been ‘examined as 
witnessea and denied having: done any “earth : work -with the Test 
Relief operations. In this Way the . prosecution “seeks. to. Prove 


the charge under section 461. Indían Penal Code. on ies counts : 


against this appellant... ud es ut 


m a ae ee 


"We have tested the following i instance, X A UM Y E : 


r P. .W.-290 proves that there was -no person named » Judhisthir 


: Majhi cat Ketugram, but still he is shown: asa mate in-the: pay shéet 


` Vol. 12 p. 11 and his finger i impression Exhibit- 24-(11B).is accord- ' 


z ing to -the "expert -evidence, - identical: with .the L.-T, I. of Mirza 
Ghulam Hossain. .P, W. 85. Kalo Bayen proves* that -theré is zio 
person. named. Krittibas ` Bayen.i in village Balutia but: the name of 


Krittibas.i is. shown 88-8. mate in the paysheet Vol. 19 p. 1o: and his : 


finger- impression, : ‘Exhibit 31 (10D) i is in the opinion of’ the: expert, 
identical with the L, T.<I, of the appellant. P.- W:s 69 and 118 


' prove that, Apal.. .Shéikh is nóm-existént., bút- -he is shown as mate - 


.'in .paysheet. Vok..19, p. 35, and. his thumb i impression, : Ext." gr (25A) 
is, according. to the. expert identical. with ;the :L. T. I.-of this 
-appellant. . Similarly. Mahadeb Majhi is. proved to: be non:existent 

“by P. We 174 but he is shown ` as, having. worked. asa mate in 
paysheet Vol. 25 p: 34 and his. thumb impression Ex. .38 (34D) is 


in. the "opinion - of. P.. We 242. ‘identical -with the L. T. Lof this © 


i áppellant, < Again. Latif Khalifa is "proved . to be non-existent, by 


P. Wa, $9 And I 18, “but. ‘he i is shown as paving: worked. as a mate . 


E = Bre, 
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in DESSRGSE Vol. 19 p.-a1 and hia thumb impression ‘Ex, 31 (a1B) 
is in the opinion of P. W. x identical "un ies R. TI ‘of this 
Rpp aE : : i 


- In the 'sécond place, P. W. 113) Renuan and P. W. 38 í 


^ Pancha Majhi’ depose to the effect thát they never worked in the - 


Test Relief operation but still,their thumb impressions Ex. 36(26C): 
and ,31(6B) appear in paysheets Vol. 24 p. 26and Vol. 19 p. 6. 
respectively, the former being identical with the left ‘and ‘the latter 
with the night thumb i impression of this Popel ant., 


(C) 4 i Basel. 


r 


The aiik made by Mr. “Chatterjee shows that the L. T. I ‘of 


- this appellant is identical with the thumb impression of one 


person who.is non-existent, five persons who are dead, one person 
Who is not available and eight persons "who have been. examited as 
witnesses and who have stated that they did not do any “earthwork. $ 
Zakir ' Sheikh is proved by P. W. 2,5as non-existent, but he is ` 
shown’ as a mate in the paysheet Vol. 20 p. 28 and his thumb 
impression Ex. 32 (28A) is identical with, the L. T. I “of this 


> appellant. P. W. 133 says that he was a student and never did any - 


‘earth “work, but.he is shown as a mate in paysheet Vol. 26 p.28 


^ and his thumb impression Ex: 32 (28B) is stated" to be identical 


with the L. T. I. of this appellant. - 7^ ^ - se UM 


ii Besides - the ^ evidence discussed -above- there is -a body -of 
evidence-against-each appellant showing that he inflated the number 


' of -working days of somé Of the.mates and also of the coolies ~ "work- 
. ing'ünder the mates.” As -the réiuneratioh of the “Agent, Gulzar 


Sheikh, depended on the number of coolies employed the: inflation . 

of ‘the’ riumbet of" working days óf the mates and coolies arid. ‘the 
introduction of-fictitious names would bring- additional money to 
the’ Agent’s : pocket - -and this was the motive for the inflation.~: So - 


„farás Golam Rahaman is concerned this inflation has. been proved 


in ‘the cases of the following; “amongst other“ persons; viz; P: Ws. 
15,.46,.68, 86 and 303. ‘As against Mirza Ghulam Hossain inflation ; 


'iisshowh in the ‘cases of P: Ws. .6, 7, 8; 9 and 11 and ag ‘against 


Abdul Based inflation is shown i in 1 the c cases P. Ws. 102, 167, “118 
and -162.. Sr LU . H E TM 


‘The ‘analysis. of the ‘huge mass of oril and documentary evidence - 
prepated by- Mr: ` Chatterjee for the Crown: gives an illuminating 
insight into the modus operandi of the accuséd. We directed a 
copy of- this “analysis to'be given to the learned Advocates appear- 
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ing for the defence, but they have not been able to point out any 
inaccuracy in: the analysis prepared by Mr. Chatterjee. and as 
indicated above we have, for ourselvés checked many of the entries 


in that analysis and found them to be accurate, and our conclusion: 
. is that the prosecution has been able.to-prove the charge under | 


section 467. Indian Penal Code semiat all the appellants under all 
the counts. . 

- The- charge of conspiracy which i is comings to all. the- appellants 
is proved by the: paysheets and. Muster Rolls which are numerous 


read with- the evidence of the Finger Print Expert, P.-W. 242, We: 


. Shall discuss & few samples to show the common concert and 


I association ofthe different “appellants. Ex. 31(8), is ‘a payshéet 


which "contains tbe thumb impréssions of Seven" “mates. Out of 


these ` ‘thumb impressions, | vizą those of Amar ‘Pradhan -and 


Mahadeb + Majhi ` are identical with . the” thumb - ‘impression of 
Mirza Ghulam Hossain, one thumb impression, viz., “that. of 
Nibaran Bayen is identical with ' that of Golam” “Rahaman “and 


one thumb. impression, viz., that’ of Kalipada“ Majhi talliés with ` 


that of the ‘approver Bhola Nath Majhi e. W. 6). This ‘paysheet 
bears the | signature ‘of the’ Agent, Gulzar Sheikli, the ` signature of 


Gora Chand’ Chakravarty as the witiess of payment’ ‘the slgoature | 
of Mirza Ghulani Hossain äs the ‘Sarkar ` aad "tlie. ‘signature of S. 
Bhattacharya ` a8 the certifying officer. ‘Similarly - Ex. 3T (9: is 


another paysheet which' contains the thumb“ impressions of seven 
other ‘mates. Out of. these the thumb’ impresbions’ ‘of Panchiü 


. Munchi ánd ‘Shyam’ Bayen tally -with "those of Mirza Ghulam ` 
Hossain while’ the "thumb impression of Umapada Bayon tallied à 
with that of/Ghulam ‘Rahaman and the thumb” impression ‘of Akhil 


Bayen ‘is "identical With that of Bhola-Natli Majhi, the ap prover 


(P. W. 6), lt bears the S aatures E Gals Sheikh s a8 paying © 


ne 


Rahaman as the Sarkar and it is checked by S.^ Bhattacharya, the’ 
Supervisor. ` Ex 3r (10). bears the thumb i impressions of six mates 
of which oné’ ‘is identical ‘with that of Golam” Rahainan, two" with - 


that of Mirza Ghulam’ ‘Hossain; two with that of Bhola Nath Majhi 
and one with that‘of Gora Chand Chakravarty.’ ' “Tt ‘also bears ‘the 


_ signatures ‘of the’ Agent ‘Gulzar Sheikh.: as -the paying officer of ` 
G: Chakravaity as the. witness: of paymént : and ‘of W.  Baheijeo ` 
as the ‘Sarkar. Tt is also checked. y e Pha as the i 


i Supervisor. . 2 - 
' With: pi fo thé conijlicit ^ ‘of the: appellant’ Abdul Based 


— wedáye to refer.to the--paysheets ‘Ex, 19(13) and r9(14). ° The” 
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: former contains he: ‘thumb impressions of seven: "niatter* -oùt : of. 
be which:six are- identical: with the specimen" thumb. impression’ “Of ae 
- Abdul Based the: ‘only exception being the thumb impression - of 
i Jatin Majhi This pay shéet bears the signature of “Gulzar Sheikh, © 


the Agent, as the paying’ "officer; of Abdul ‘Based as the "Sarkar, 
and of Abadhut Majhi -as the witness - of payment. ‘Similarly’ all“ 
the seven thumb’ impressions in 19(14)- tally - -with the "specimen: 
thumb i impression-of Abdul Based ånd this’ pay 'shest ‘bears the 
signatures of Abadhut Majhi as the witness of payment,: of: “Abdul ` 


` Based 88 the- Sarkar and of Gulzar Sheikh. as the paying officer: 


The: Muster Roll. "which are Ex. 33 12 and. meaiurement saci: : 
which ate “EX. 43. and 44 on the basis - of ‘which the.  paysheets. ' 
were, prepared, used to be written up by Abadhat Majbi,. Abdul. 


Based, Mirza Ghülam Hossain and ‘also by: Bholanath, „Majhi. 


a has already been pointed out that the. names. of ‘a largo, ste 


of fictitious coolies: were entered in the Muster, . Rolls.- Muster - 
Rolls Ex. 3(t) to 3(49) bear the Signatures - of, Abdul , "Based, - Ex 


l 4), to (30). bear the- signatures of .Abadhut. “Majhi, again Ex, OM 


to. (a8); 8(1) .to 8(27) - bear the. signatures , ef; Abdul. Based, 


es Ex. 9(2). to -9(6) ` bear the signatures. of, Mirza ‘Golam. Hossain, 


- evidence read; with the. oral, "evidence, of. ‘witnesses who, ‘have said, 


Ex. 10(4) to 10(7), “Ex: an )to '11(6) also. bear- the , Signature. of 


- Mirza, Ghulam, Hossain, and . ‘there’ are; several. ‘others. „Which bear; 


EJ 


that. they never. worked although: their, names Were ‘entered in: 


$ the, Miter Rolls. and: ‘pay. sheets, lend. to the: conclusion that alk ` 
- the ‘appellants Were dominated. "by a common ` purpose, viż. to. 


cheat. the . District . ‘Board by. dishonestly inflating spaysheols and. 
Muster: Rolls. - i pes Lie Logo 
“There is an ` ‘approver. in.: the case whoge - Bame-is, -Bholasath: 
Majhi And, who, “has .béen examined as P. AW: 6. - Before, disc 
examination iu "court , he made confession „Which às: Ex; a, Has 


on. has :proyed the ‘association and: „common concert. ot the, ‘different AS 


accused for the: ;purpose of, cheating the: District, Board-- by. forging `; 


thumb: impression; ; and ‘showing’ | inflated , numbers; and. figures, Ti 


in „Muster -Rolls and pay sheets, From the. „discussion, of, the.: 
prosecution ‘evidence , on the heads. of. forgery. and also-.of . yeonss A 
piracy we „aro, satisfied that his -avidence . has ¿been corroborated z2 
in material particulars by independent and reliable Sudeicn e 
The best. corroboration . „of, the; approver's - evidence ;comes--from 
the, acts of the. accused i in adiing; their thumb impressions against- Ps 
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the name of fictitious persons iud also against the’ names of living veneer 
persons who | never worked, . ^. - 1049, 


On behalf. of the appellants Mr "Talükdar “Gtrentiously argued Golam Rahaman 


that the evidence-. of the’ Finger print. expert is unworthy of The King 
` acceptance and in any case it is unaccéptáble ‘without corrobora- — 
tion. On the. first branch of this argument it is said that the uiris 


so-called expert - ja. not a: real expért and: his ‘omission to take 

: photographs’ of the impugned "thumb impressions has vitiated his 
conclusions." From the evidence of the expert it appéara that ` 
he received - training at thé finger ` ‘impréssion- Bureau i in Calcütta 
under the D; I. G. CL, 'D. and: passed. the examination ‘and since 
1939 he "has been _ serving in that. departmeht.. At the' time lie 
examined the; thumb i impressioris of this case he hàd nearly severi 

eT years’ expetierice. With .regard to photographs it ‘appears that 
P. W. 243 cofifined bis opinion .nly to those ' thumb impressions 
^in Which’ tlie ridges are quite clear and ‘distinct and avoided any 
opinion ‘with iegard to thumb ` "impressions which are blurred or 
sinüdged i in which ` cages photographs dre necessary. For example 
the expert did © not give any opinion with. _ regard to Ex. 26 and, 29 
which are blurréd.- This precaution eliminates the possibility of any 

T 

. mistake resulting from the oi omission to take. photographs. We 
~ --have carefully: gone ‘through the ‘evidence ot the , expert and we - 
have also ` “compared s some “of i the; &peciinens "with: the dispated 
thumb impressions with” the help ‘of “magnifying - glasses to test | 

- the conclusions: arrived at by. the _ expert and | _ without, pretending 
to “have any. expert ‘knowledge, | we can aay that ‘We, are in genera 


£^ utres 


a day Is 


e impression with dégard to which the opinion "e ‘the “expert might 
be said to be’ 'eioneous, '1 ‘Ta these circumstances ` we “cannot Teject ` 
the testimony of the expert as unacceptable. Mr Talukdar next ” 
contended . that at all events, nó conviction ' can “be “based ` upon 
the opinion « ‘of ‘the expert . without ‘corroboration by independent” l 
evidence, ‘and relied . upon the. decision i in the. case -of Harendra 

v. King Jimpéror (1 y where sS, K. Ghose J. sitting with h Lort Wiliams 
y observed. E follows : i Do "d a A 

a do, not think that it. can be laid down a as a; “tule of. ‘law shee > 
“it s “unbafe ‘to, ‘base a conviction on the, -uncorrébprated | testimony. ` 
of 1 a finger print! expert, The ‘true ule, seems to. -be one of caution, 
thal is. to Say, the Court must- not take the expert's opinion for 
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granted; but it must examine his evidence: in order: to satisfy | itself - 
that there can be no mistake, and the responsibility i is all the 
. greater. when there ig no ‘other evidence to corroborate the: expert". 
We respectfully agree with . the. observations quoted above:but in 


] our judgment they: only, mean. that. the; - Court- cannot, delegate „its - 
` -authority to the. expert , but bas: to satisfy. itself as to the value of 


the evidence of the expert in the same way. asit must. “satisfy - -itself 
as to the: : value of any. ‘other _evidenceé:. We. havé to Point out, 
however, that i in the case before us it cannot, be ssid- that., there is 
nó evidence to connect «the ‘accused . except, the evidence of thé C 
expert. Erom the "evidence which we have discussed above . jit. wb | 
appear. “that finger prints, of imaginary. persons "and finger, prints,” 
of p persons ; who exist. ‘but never worked, _ Were. affixed .to the. pay 


sheets and the evidence of the expert was, utilised only. for, the. 


: purpose ‘of connecting the different acctised with, the ‘different, faked” 


thumb impiessions. Moreover the thumb impressions. with which: 
wé have, to deal are ‘not casual or accidental ones , but, deliberately. 


u affixed. dor the purpose < Jof. „giving a valid discharge to the Agent, 


D a 


T 


» 


We. cannot also lose. sight. of the fact ‘though the evidence of, AC 
handwriting. ‘expert is frequently found to "be faulty, the eviderice. of, . 
a thumb impressión ‘expert is “more ‘feliable, : : -becaŭse "with. regard — 
~to. finger. prints “it, has’ never ‘been found that two finger prints £ aro; 
ident in all respects. As ‘already indicated, We. ‘have for Qur-. 
“selves” "tested the © opinion ^ “of | ‘the! expert examined it in this case and - 


UR PEE 


E J 
we üccept his'evidencé as. “reliable. . T.i * 


* Mr. Talukdar has also argued that ‘the. fSuidation of: “the” posd: 


~. cútión, "Case : is- ‘the deficiency of the earthwork undertaken: in the 


- course of thé Test ‘Relief ‘Opétations and: -a5 the  prósecutiori haa 
failed ` to “prove” -any deficiency the whole’ cage fails. ~ The evidence .. 

of, ihe Execulive Engineer (P. W. . 256) "Ram Nath ‘Chatterjee " has’ 
-bn ‘placed before ` ‘us in "thi & connection and it has been pointed, 
- out. ‘that’ he took. measurements “about a & yes "after. “the earthwork. - 
_ had | “been “completed and after à cdtisiderable portion. Of, the, work 
. doré had! béen washed’ avay by. flood: and rain.’ “Itis undoubtedly . 
“true. “that it “appears from the " evidenée of Pe W: EGJ Rańinäth `- 
Guais who was the, Executive" Ehgineer from. May, ` ‘1939 ‘to’. 
june 1944, that he submitted his report id July; 1944 “where ‘as 
. thé chatgés framed’ against ‘the appellants cover the period ‘begin ing | 
from agth April, 1943 ‘and éndiag with rj. june; 1943- ait is “also 
trie“ that” portions “of” the work ‘ddiie ‘had been washed’ away by” 
natutal causes ; but the Executive’ "Engineer gave his’ Lopinion’ about ^ 
‘deficiency after making a an allowance of. £1874. per cent. for sinking, 
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wastage etc. ` But the more serious objeition” to this’ ‘argument is 
-that it does not form the subjéct-matter of ` any of the charges 
against any of the appéllants,. -Far from beirig - the foundation of 
the prosecution case it may be said that the prosecution case does 
not suffer in the least if this part of the evidence be totally excluded 
from consideration. From Ex. 1 (29) it appears that the remu- 
neration of the Agent depended on the number ‘of coolies employed 
by him and the prosecution case, as far as we have been able to 
- understand it, is that the Agent used to draw larger amounts of 
money than were really due to. him by falsely and dishonestly 
-inflating the number of coolies and the'amounts paid to them. The 
samples of the charges which we have quoted iri an earlier part of 
the judgment will confirm this conclusion. . 7-7 ''. 

The last argument of Mr. .Talukdar is that a large. number of 
witnesses examined'by the prosecution in this case were concen- 
_trated i in Police Camps and they deposed; at'the dictation of the 
Police and as such their evidence is: - unworthy of acceptance. 
This argument was dealt with by the learned Judges -in his, judg- 
ment and we have nothing to add to what has been said by him. 
. "As bas been pointed out by the learned Judges these witnesses are 
illiterate and improvident village folk for whom suitable accommo- 
dation could: not be found in the town. The learned Judge 
accepted only so much of their evidence as received corrobora- 
tion from other reliable evidence on the record.’ In our opinion 
. this was’ the most proper thing- to do in thé circumstances of the 

- + present. case. "T i 

A feeble attempt was HATO to prove E the approver's 
evidence as to the complicity of the appellants has not been corro- 
borated by any independent evideuce and that the appellant were 
"not named’ by the approver in his confession Ex. 2, With regard 


to the former it is sufficient to state that the prosecution evidence , 


` which we have, already discussed will show that it does not bear a 
moment's scrutiny. The evidence ‘adduced by-the prosecution is 
so strong that the findings arrived ‘at by the Court below can be 
supported even without any reference to -the approver's evidence. 
With regard ‘to the' confession it is clear that it purports to give 
only & bare outline of the prosecution case without the details. 
-As we have ‘accepted the evidence of the Finger Print Expert and 
the evidence of other witnesses who bave proved that the names of 
imaginary persons were introduced into. the Muster Rolls and pay 

' sheets it does not- matter whether or not the appellants’ names were 

Mentioned in the confession. - : 
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: “Ther result “of, the foregoing., discussion is that the. ; appellants | 
,haye. been rightly: ‘conyicted. „On, the question of sentence we find ` 
. that the learned Judge. took into; -account, the, ‘fact, that, the.. „appel 


 Jànts. , committed . the: “offences, "under. - pressure, í of: ¿poverty and that. 


they were mere tools i in'the hands. of the principal . offender, Gulzer. 
“Sheikh - who. ‘has’ died. “In this view of the matter we do not.think 


aque ‘shall be justified i in  Anterfering with the sentences. passed hy: 


the Court below. br teed 





$ ‘Before parting with: this:case.s we i defi to place ;on record’ our 


grateful ` appreciation . of : the: assistance: we shave received. from : 


."Mr. Harideb Chatterjee : who lias taken. enormous pains in placing 


;before us a very helpful analysis of the huge mass of dloaitiontasy 


“and oral evidence produced, by., the prosecution: i 0 oa 0 X 


"The. appeal: is accordingly dismissed. "The ise will 


‘surrender’ to their: bail’ bonds and serve out the remaining portion i 
: “tof their sentences. "We have'not specifically dealt with-thé casé ` "of - 
: "the appellant Santosh: Kumar: Bliattacharyya because he has ‘with s 


"drawn his appeal, Oy Ser ore er ae nS E fd qucd 

b Pg ee LIS zo ow PES 

"Blank, J, : I agreer: E UE eS : D 
Desi] : s te - é S MS : — 


LL dismissed, 
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Aoceding state—''a state," can only mean.an acceding state referred: 
to in Subsection 1 of section 204, Govt. of, India Act; see 
Jurisdiction is a ise — 7 
Appeal—Appeal by a stranger auction puichaser arising out of an 
application under Oider 21 Rule go and, Sec. 47 of the Code’ of 
Civil Procedure, if incompetent as he was not.a:party to the swt; 
see Code of Civil Procedure T T 6 xs r^ ET 197 


- Appeal—Charge—Indian Penal Code (Act XLV of r860), sections 120B, 
467—Test relief operations—Famine Code—Labourers employed— 
Agent controlling. labour—Forged. thumb impressions on pay sheets— 
Fabrication of Muster, Rolls—False entries—Conspiracy..to cheat the 
District Board—Prosecution-—Code of. Criminal Procedure (Act V. of 
1898), sections 235 (1), 239 (d)—Number of oflences joined together, 
if misjoinder—Bewilderment of accused —Pluialuy of charges, if 
improper—Prosecution. under section. 120B of Penal Gode, if. invalid 
for want of sanction under section 196A. Criminal Procedure Code— 
Indian Evidence Act (I of 1872), section 73, if applicable to criminal 
trials—Thumb impression taken, under the direction: of the- Court— 
E Sections" 73 and 45 (iii) (o), of the Evidence Act—Identification. of. 
"Prisoners Act (xxxii of. 1920), section 5—Evidence of finger print 
expert and. that of hand writing expert, comparative value” of— 
Corroboration, if required—Evidence: of illiterate. villagers kept -ın 
police camp in town, if admissible. 


There is no limit. eithe: under section: 295 (1) or section 239 (d) 
Criminal: Procedure Code:for the number of offences committted by 
one person to-be- tried: together. provided. they are in ‘one series of. 
acts so connected together as to form the same transaction. The 
community of purpose which ''serves to unify ” the specific acts and 
makes them párts ‘of the same transaction is the’ intention to cheat 
the District Board: and the modus operandi is the forgery of the 
thumb impressions of. different’ persons om the different pay sheets. 
Thus the present case comes under clause (d) of section 239 Criminal 
Procedure Codec and in such a, case the limitation: as to the number 
of offences contained in section 234 Ciiminab Procedure Code does 
not apply and as such there, is no misjoinder oft:charges. ? 


When the charges are: absolutely clear. and; unambiguous and stictly in 
conformity with section 233 Criminal Procedure Code, it cannot be 
said that the accused, must. be dgemed to have been: prejudiced 
merely by the plurality of counts. ins 
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Moreover, one trial for all the different counts set out with sufficient 
clearness and precision is less prejudicial and less embarassing from the 
point of view of the defenge.; ., : je i 


There is a difference between the object of a conspiracy and the means 
adopted to achieve that object and 1f the object is not hit by section 
«196A. (2) it does not matter whether that object is ought to be attained 
by non-cognizable offences. Accordingly section 196 A Criminal Pro- 
cedure Code does not apply in the present case and the prosecution 
under section 120 B Indian Penal Code is not‘ invalid. , 

Section 342 Criminal Procedure Code does not make section 73 of 
Evidence Act inapplicable to criminal trials, and the procedure 


followed in taking specimen thumb impressions unde the direction of ; 


the Court is in strict compliance with section 73 and ‘section 45 (iii) (c) 


of the Evidence Act and also scction 5 of Identification of Prisoners 


Act XXXIII of 1920. 


‘ 


Though the evidence of a hand writing expert 1s frequently found to be 


faulty, the evidence of a thumb impression expert is more reliable, 


because with regard to finger prints it has never been found that two 
finger prints are identical in all'respect. ` ' 


. The Court cannot delegate its authority to the experi but has to satisfy 
itself as to the value of the evidence of the expert in the same way as 
it must satisy as to the value'of any other evidence. 


Evidence óf illiterate and improvident villagers concentrated in police 
camps for want of suitable accomodation in the town 1s admissible 
provided it is corroborated from other reliable evidence on record. 


Golam Rahaman and others v. The King - 


Appeal—On a memorandum of appeal filed against an order passed 


under the Bengal Money Lenders Act, Court:fees are payable not ' 


in terms of Arts. 8 and 9 Appendix B,“ Bengal Money Lenders 
Act but on the value of the subject matter. under the ' Schedule 
1 Art. 1 of the Court-fees Act; see Plaint PES 


3 . 


Apportionment—Different interest holders: agreeing before the: collector 


regarding the apportionment of the amount of compensation— ' 


Such apportionment if binding on the parties; sce Compensation 
Appoptionment of compensation between the landlordeand tenant is ‘not 


within the scope of reference’ under Sec. 1g of the Defence of 
India Act; see Compensation e i 


a 


Arbitratlon—Scope of reference to arbitration under -Section ig^ of* 


Defence of India Rules; see Compensation ` 
Attachment—Attachment of goods of s 
effect of; see Damages 


DAE ur T "p 


‘ tee 


tranger in execution of a decree, : 


PAGE. 


397 


338 


* 
E 
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l i PAGE. 
Attachment before judgment—Order affixed on; one a several lots in the 

property—Attachment, if on ‘all’ the, lots’ in the property—Code of 

Civil Procedure (Act V of 1908), 'order ar rules 54, 67—Order ar rule 

57, applicability —Attachment, if- subsists after decree and even after 

the original application for ‘execution dismissed—Finding not 
challenged in lowen appellate Court, if can be challenged in second . 
Sid Pate, wpa. die ET yo irs 


oit " rt 

On a i eomparion of the Wiguide in Rule 54 with that in Rule 67 of 
Order 21 it is clear that though the Legislature provided in Rule 67 
for separate proclamation for each lot in certain cases yet it considered 
the different Jots,to be one for, the purpose of attachment and 
provided in Rule 5 54 ‘that it was sufficient if the order is affixed on a 
conspicuous part of the property. Thus the law does not require 
that the property is in several plots, contiguous ‘or otherwise, the 


order of attachment should be affixed on each separate plot. 


The Pores in Order 21 Rule 5? apply only to cases of attachment 
in execution of a decree and not to cases‘ of attachment before 
judgment. 


An order for attachment before judgment subsists after the decree for 
the purpose not merely of the original application for execution but 
even, after the, original application for execution has been dismissed 
and subsists for the. purpose of subsequent application ‘for execution ^ 
as well. . "eS , p 2^ 

. The definite finding, of, the trial, Court regarding the genuineness or 
otherwise of a document when not challenged in the lower Appellate 
Court cannot be challenged , in second appeal on the ground of non- 
consideration, of the matter, 


Syed .Ayezall Mir on his death his heir and: Legal Representative 
Syed Majabarall Mir v. Mahananda Barul - T 104 
(0 a ' "ura each aM A PE n 
Award—An arbitiator- to arbitrate..on ' matters mentioned in Sec. 19 of 
the -Defence. of: India Act:is concerned with the compensation and 
not to the,apportionment of the fpe ots see" Compensation |... 51 


p“ 


Bengal ‘Agricultural Débtors'"Aot (X'B: C. of 1936) $ section 44 (a)— 
Application’ for review presented ‘on the’ very’ first day after the 
expiry "of the‘ 6oth 'day, if in timé—The' Board not having sat on 
the ‘Goth’ day, the applicant,’ if ‘entitled to the Benefit under the 
Limitation Act India Liriitatiöi ad (x of 1908): sections 4 and 5. 


eon 


The Board i ‘not. having sat on the “Goth day. the ‘applicant for review 
was, entitled to the, benefit, of ‘the, sections 4 and 5 of the Limitation 
Act in the, same way, and to the same extent as in the case of a review 
application before, a, Cail Cart, 


vod E , : 
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The ‘special’ provisions‘ contained“ in^the rules gı B and 9: C of “the 
B.'A. D. Act ‘are -nor essentially different from the provisions of 
sections 3'and 4 of the' Indiah Limitation ` Act. 


“ri? 
LI 


e Section 12 of the Bengal General Clauses sAct lends support: to the 
proposition that the application made on ‘the first date on which the 
Board was sitting after the 59th day of the period of limitation 
was a date òn which the Boaid was entitled to ‘receive ‘the ^ 
application.” . `’ 2 $ ' 


Bepin Chandra ‘Dutta v.'Sita 'Nath Das Munshi and ‘others 200 ag8 


Bengal "Money ' Lenders Aot (X B. C. of 1940), section 35—If 
retrospectrue—Sale ` proclamation issued before the "Bengal Money 
Lenders Act came into operation—Judgment- -debtor appled under 

4^ section 36 of the Act for reopening of the decrees—Two 

«“adjournments of -sale ' ünconditioriálly: waiving publication of ‘fresh 


i sale proclatygtion—The' third 'adjournment"of sale taken ‘on condition 
ps that waiver would be valid only if. he did not get any relief in the 

p proceedings under the Act—The application under section 36 refused 
Do * by; trial Judge but ‘was: substantially granted by appellate Court at a 


fee ater date—-Sale held just a imonth after'thé date of third^ adjourn- 
ar > ment on the: basis -of the only sale "proclamiation issued before the 
DAP Act ^ and Das duly confi med— The: judgment '' debtor’s final 

„ Papplcation for „setting asidg sale after relief in the proceedings 

: under. “section 36-—Code of Cui Procedure (Act V of 1908), section 

'. E i order. ziri Rule? 9o: Period, of “1 lirlüitation— Conditional waiver, af 


D 


NOME effective—Non- issue of fresh sale ‘proclamiation, tf d material irregularity 
E = aid iftaffects:the jurisdiction of! executing 'Court—-AdJournmeht 'of sale 
DRM beyond a month without fresh sale proclamation, ‘effect ^of-—Stranger' 


auction-purchasers obtaining possession through Court at a time when 
got of possession stayed, ifs can be. deprived of their, op D 


In execution of his mortgage decree N the decree-holder purchased on 
18th February, ! 1939 the. mortgaged -. properties: of S the ‘judgment 
debtor and for the balance of his dues got a ‘personal<decree against 
S on. 24th April, 1940. In execution ofthe personal decree, a sale 
proclamation for 18 lots of other properties of S was issued on 21st 
August, 1940, ten days before the Bengal Money Lenders Act, 1940, 
came into operation. S then applied under section 36 of the Bengal, 

* Money Lenders Act for reopening of the decrees and a Miscellaneous ` 

. Case was &tarted. S then took, postponement of sale from ith” 
November, 1940 1o a9ih November, 1940 and then to 16th December, 
1940 unconditionally waiving pubhcation of sale proclamation and 
to 14th January, 1941 conditionally that waiver would be valid only 
if he"did fot’ get ‘any rehef"in thé procéedinga under’ thé' Bengal 

. Money Teliders' Act which were ‘granted. ' The said application “of - 

- ` S under’ secnon 36 "was dismissed: 'on 4th. ‘January, 1941 and his ` 
application for stay of sale pending thé"appeal from ‘the order of - 
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dismissal was rejected on isth: January. ° 1941 on which date the sale 
was again adjourned by the Court and the bale ordered to be held on 
16th January was actually held on vA January, 1941 on the basis of 
the sale proclamation issued “on aist August, 1940. S then filed an 
application under Order 317 Rule go of the Civil P1ocedure Code for 
setting. aside the.sale, on, JUD "February, 1941 which was dismissed fore 
default: on 18th July; 1941 and' the sale was confirmed on goth 
January, 1942. The proceedings started -under the Bengal Money 
Lenders Act, however, ultimately terminated substantially in his 
favour on the soth October, 1912. On 18th June, 1943 S. filed 
another application under section 47 and Order s: Rule go of the 
Code on the following giounds, inter alta: —(1) that as S got relief 
under the Bengal Money Lenders Act, his waiver for fresh sale 
proclamation was ineffective and so the sale could not be held on 
16th January, 1941 on the basis of the sale proclamation issued on 
218t Aügust, 1940; 


ipt. 


(2) that the sale could not at all be held on 16th January, 1941 on*the 
basis of his unconditional waiver made in his petition of sgth 
November, 1940, inasmuch as the bid commenced on a date beyond 
one month from 16th December, 1940; " 


- (3) that in any event tlie sale was a “nullity as the aile E on on 


the basis of which the sale was held was not in terms. of section 85 of ; 


the SEER Money Lenders: Act: E M: 


` 


- 


i * B. "S 2 


^ 


Held; that waiver Jy the judgment-debtor as. to” publication ot^ Fresh 
sale proclamation as made in His-petition filed or the 16th December, 
1940 was not effective and ‘that in view of his ‘unconditional Waiver 
regarding the publication of a fresh: sale proclamation as made on the 
agth November, 1940 the sale could be held on the 16th December, 
1940. on the basis of -the proclamation issued on the gist August, 
1940 and the.Court could postpone the sale without publishing another 
sale proclamation to any date which was not beyond a month from the 
16th, December, 1940. 


The.non- “issue of a sale’ proclamation when «the law requires the publica- 
tion of a fresh sale proclamation stands on the same footing as, the 
non-service or suppression of, service, of a sale proclamation in ,the 
matter of the reversal of a, sale. They would be material irregulaiities 
and would not affect the jurisdiction of the executing Court to hold 
the sale. The adjournment of the sale beyond a month without 
publishing a new sale proclamation would stand on the same footing.. 


The first two grounds . can. only be the abemi of an application 
under Order, 31 Rule go and not of an objection under section 47 of 
the -Code. and these. grounds cannot be uiged for attacking the sale 
‘as the application under Order 31 Rule go was filed beyond, the. period 
of limitation prescribed for “it A 


z 
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The thiid ground can ont be the subject-matter of an objection under 
section 47 of the Code and'it-can; be urged as the period of limitation 
is two years and a half. pO. s 

Non-compliance with sections 16 and 17 of the Behar Money Lenders 
Act, 1938 which are pari materia with section $5 of the Bengal Money ' 
Lenders Act, 1940 does not concern a rule of mere procedure, but _ 
affects a valuable 1ight of the judgment-debtor which 1s different from 
what is available to him under Order 21 Rule go of the Code. 


Section $5 of the Bengal Money Lenders Act, 1940 creates a valuable 
right in the debtor but at the same time takes away a valuable right 
of the deciee-holder existing before the said Act. / 

It nowhere says that a sale proclamation validly issued before the Act 
would cease to have effect after the Act, nor does it say that such sale 
proclamation should be amended in accordance with its provisions. 
It merely directs what should be done when a sale proclamation is 
about to be drawn up and at a sale held in pursuance to such 
Rid 


This section can. therefore have only prospective , End not retrospective 
‘operation. 

rainier purchasers of property, at an auction-sale subsequently con- 
firmed and decıded by Courts to be valıd, obtaining possession through 
the „Court at a time when the Court had ordered stay of delivery of 
possession cannot be deprived of their possession a3 their right to 
possess was based on good title relating back to the date of sale. 

: Jafindra Mohan. Sarkar v. Mahipal Nayek and others "EDIT 


Bengal Money Lenders Act (X of 1940), Appendix B Arts 8, g, Section 
$6 (1)—Proper Court fee to be paid on the Plaint; see Plaint `^. 247 


Bengal Money Lenders Aot, sections so (2) and 36 (1)—The combined 
effect of the retroactive provisions of these sections is that an account 
should be taken between the parties on the basis of reopening and 
readjusting payment made and appropriated before the Act came 
into force so as to allocate the excess sum paid to a reduction of the ` 
principal outstanding at the time of each payment; see Jurisdiction ... .268 


Bengal Money Lenders Aot (Act X of rg4o) section 36 (1) (a), (2) (6), 
(e)—Restoration of possesston—Properties mortgaged under a mortgage 
bond—Mortgage decree—Execution—Compromise—Private Sale of four 
items of property to decree-holde: who would grant putni lease to 
judgment debtor—Payment of Rs. 30,000 towards debt—Application 
under section 36 for reopening “ transaction,” setting aside the sale 
deed and putni lease—'' Transaction ""—'' Relief ’’—Voluntary sales, 


if came within the purview 'of the Act. 
+ 


A Vor. 83] INDEX OF CASES. 427 


PAGE. 
The language of section 36 (1) makes it quite clear that the powers 
that are given to the Court in several parts of the section are to be 
exercised if and only if the Court has reason to believe that the 
exercise of all or any of these powers would, give relief to the borrower, 
which will release the borrower of all liability for interest in excess 
of the limits prescribed by, section go of the Act. 


What the Act aims at is not to wipe out all transactions between the 
lender and the borrower and the rights flowing fiom them, but to 
reopen those transactions only which are necessary for adjusting and 
moulding the rights of the parties in accordance with the provisions 
of the Act and to substitute a statutory method of accounting in place 
of that based on contract between the parties. 


The payment of Rs 30,000 which was much less than the dues of the 
decree-holder at the date of the sale would certainly go to the credit 
of the judgment debtor but the conveyance itself would not stand in 
the way of the borrower's obtaining relief under the Act. 


` 


The Bengal Money Lenders Act does not contemplate restoration of 
possession to borrower, of property voluntarily alienated by him in ~~ 
favour of lender, in course of reopening of a “ transaction ” but only 
in cases of involuntary sale by Court in execution of decree it con- 
templates restoration of possession. 


The contention that section 36(2) clause (c) might include a case wherc 
the sale though effected by a private treaty was nevertheless necessary 
because of the pendency of the execution proceedings is ruled out by * 
the clear language of clause (e) of the subsection which provides that 
in case of default in the payment of an instalment by the judgment 
debtor, the decree-holder should be put in possession of the property 
which has been restored to the judgment-debtor and the amount for 
which the property was purchased at the execution sale would be set 
off against the amount due under the new decree. 


As a voluntary sale by private treaty does not come within the purview 
of subsection (2) of section 36, the judgment-debtor is not entftled to 
restoration of possession and thé sale cannot be opened and the putni 
lease cannot be set aside. Srimati Padma Kamini Debl v. 
Naba Kumar 8ingh Dudhurla and another ... . 261 


Bengal Money Lenders Act, section 38 (3)—Though no further right 
-of appeal from the decision of the High Court is expressly given 
under these'sections, yet from its provisions that “ a declaration under 
it shall be subject to ‘appeal, if any, as if it were a decree of the 
Court" it is evident that the declaration could be appealed against 
only if a decree passed in similar circumstances would be opened to 
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appeal under general law viz. the Code of Civil Procedure, see? 
Jurisdiction . ia hya : i 


* 
` . 7 - x 5 ý 
Bengal Money Lenders Kot—The act no* where confers upon the 
lender the right of demanding the sum representing the deficit interest 
frofn the statutary interest where the document provides an interest . 
less than statutory interest, see Junsdiction 


Bengal Publlc Demands Recovery Aot (III B C of Os l 


sale—Two certificates against the same certificatc-debtor in respect of , 
identical properties - issuetl—One sale held for: both—Sale, whether 
valid. 


Held, that a single sale under the provisions of Public Demands Recovery _ 
Act for satisfaction of two certificates ın respect of the same property 1s 
not ae where the certificate-debtots are the same. 


Held further, that if the certificate-debtors eu the saine'in both‘ the 
certificate cases or if a person 1s not a debtor im both the certificate 
cases, then the above principle is not applicable Moulvi Mafzalar 
Rahaman Choudhury and others vs. Sreejukta Karlmannessa 
Begum and others ss : "A . > 


Bengal (Rural) Primary Education Aot (Bengal Act VII of 1930) 
sections 29, 3o—Education Cess—Calculation of the cess—Whether on 
the annual value of the land or: on the amount of rent payable, the, 
tenure-holder becoming cultivating rayat What changes to be made 
in the cess- calculation. 


r 


' 
+ ' D 


Held, that a person who was a tenure-holder within the- meaning, of 


the Cess Act at the time of the last cess valuation and whose lands _ 


were valued as a tenure, but who has since become a cultivating raiyat 
with respect to the same lands conunuing to, pay. the same rent, will 
be liable to pay education cess under section go (3) on the annual value 
of the lands as determined at the cess valuation and his case will not be 
governed by section go (4) wherein it is provided that a cultivatirig 
raiyat will be lable to: pay cess calculated upor the rent t payable byr, 
him. 

Under section: 29(2) of the Act whenever there 1s an existing cess valia- 
uon, the education cess shall be leviable on thé annual value of ‘ihe 
land as determined by the said valuation. 


b n EE 


Since the total liability and the proportionate shares. are both, to be, 
determined by reference to annual values of all the lands and respective 
interests (viz holder of estate, tenure-holder and cultivating rayat) as . 
ascertained under, the Cess Act and since the two Acts mention the 
same grades of holders, it is clear that the two Acts run an parallel. 
lines, 


PAGE., 


a4 


D 


268 


268 


ve 
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When the said Education Act comes into force in any area, the liabilities 
under lt. would attach to peisons holding Jand in the status they 
occupy in the existing cess valuation. Aswini Kumar Roy and others 

' v. Debondra Kumar Lodh and others : ^ $ 37 


, Bengal J'enanoy Aot (VIII of 1885)—Record of Rights—Piesumption * 
of conectness in favour of Record-of-Rights, if also attached equally 
to C. S. Maps—Presumption of correctness attaching to the Dag 
numbers, involves the correctness of the Map—Section 189(5) sub-clauses 
(t) to (D, rules under—Piesumption of correctness lo Dag number in 
Khatian, tf also attached. to C. S, Map in wiuch dags are depicted. 


The C S. Map not béing a part of the record-of-rights and not being 
finally published, cannot claim the ‘presumption of coiijectness 
provided foi in section 103 (B) of the Bengal Tcnancy Act. But. the 
C. S. Map is a piece of evidence and it may also claim some 
presumption of correctness otherwise than under section 103 (B), 
because it 1s prepared by public officers with considerable foimality 
and in the course of procecdings conducted with the greatest possible 
publicity. 


Fiom the rules famed by the Goveinment undei section 189(S) sub- 
clauses (i) to (1) it 1s evident that the C. S. Map bas no place cither 
in the dratt or in the final-record and it is not published cither as a 
draft or finally 


The mere entry of a Dag number in a Khatian does not involve any 
statement that the Dag has been comectly and properly included in the 
map from which it-had been taken, it merely means that the 
particulars stated in the Khatian iclate to the piece of Jand which 
has been depicted ín a certain map under the Dag numbei mentioned 
It ıs meicly a specification without any assurance of correctness 


F. Mo. Donald v. Mahammaddin Azad  ... . i 148 
Bengal Tanancy Act (Act FIM of 1885), section rogti—Suut filed after 
service of notice under section 167 during seltiement operations. but 
before the date of final publication of Recoid of Righis, f maintain- 
- able—Sections 104A. to- 104F—Preparation: of settlement Rent-Roll— 
Section 1054, incorporation in Recoid of Rights finally published 
under—Sections rir and i114 


Section’ 10gH of the Bengal Tenancy Act can never be a bai to a suit, 
after service of notice on the tenant under section 167, filed during 
settlement operation but before the date of final publication of Record 
of Rights, because that section only deals witli right of persons 
aggrieved with ceitain entries in a Settlement Rent-Roll incorporated 
in the Record of Rights finally published. Srimatl Amlya Bala 
Singha v. Dhanal Naskar and on his death, his nes his widow 
Mukta Bibi and others " - - a 101 


Bengal Tenanoy Aat, section 168A —Objection by tenant to be raised 


at which stage, sce Rent Decree SES : E 4.2 206 
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Bengal Tenanoy Aot (PIII of 1885), section 174(5)— ' No such appeal 
shall be admitted unless the appellant deposits such amount in: ‘Court,’ 
interpretation of—Section 174 sub-section (5), if helpful in interpreting: 
sub-section (s)—The deposit, when ‘to be -made—Filing. of © the' ' 
memorandum of appeal, subsequent registration or. the preliminary j 
hearing under order 4r rule ii Code of Cwil Procedure, 1f 

e“ adnussion "—'' Admission ”, ,. interpretation ^ ap Code of: Cul 2 
Procgdure (Act V of 1908), order 41 Tule .9—'" Memorandum is 
admitted ", if, same as admitting of appeal— Order 41 rule ir, 
preliminary hearing under—Summary rejection of application A 
extension of time, “ as the alleged reason for the prayer ts METR 
if a proper order. is Gt oat \ ^ 


_ The period of limitation fixed for, filing the appeal .may..or. may not,’ . 
according to, the language used. in the statute, determine:the periodi» + 
within which the deposit is to be-made. If: the memorandum is filed Ñ 
and registered- swithin the period of limitation, the. question when the 
deposit is to be made will have to be fixed with reference ‘to the:date «+» 
when the Court “ admits." the REPE EE : G 

i ` ) Houta ds 

Sub-section (3) of section 174 is not helpful i in 1 ‘elucidating the meaning ' 
of the word “ admitted ” in sub-section (5). That sub- section deals — , : 
with a different stage and it clearly, ‘indicates that only after, the Court T 
hds gone through the proceedings, and has come, to the conclusion shat, i 
the application should be granted that the judgment- -debtor should be, ., 
required to deposit the amount of such deposit for having the sale set 
.aside. The.deposit 15. not ee to be made: within the appiicanon" i 
when filed 1n'.Court. + + Doce omasa sioan an i 

- i TTD ELE I EE 

Admitting the ido und in. oret 41 rule 9 ofthe Code is ordinarily - 
a ministerial act; whereas reading section 174'of the Béngal Tenancy! < 
Act it appears that the-Icgislature was. contemplating about‘some'judi- ' 


cial acts. 
yee DID RUM nei reise GT 055.71 


There 15 a clear distinction between the EORR the db pell or admitt- 
ing the memorandum on.the one hand and theiadmission ‘of the'appealii- 
on the, other. . The latter refers ın- the case of a miscellaneous appeal 
before the District Judge, to a: hearing under order 41. rule 11 of the '" 
Code of Civil Procedure, uf the Court1s not required at:any earher v? - 
stage to pass any judicial order as ‘when ‘allowing an appeal to'be filed ' 
beyond the period of limitation alter exercising discretion’ under 
section 5 of the Limitauon Act, 


" "ea: cai D 
' Dao 


'The use of the, word’ D admitted " " ‘was, intentional ‘and , the degisfatune, Vista 
provided: for the deposit of the money t to be in tine, if it, was, s0 done, ., 
belore the appeal is admitted. ‘by a Judicial act of the Court., „Whén 
the legislature has given, in the case of the decision. of the, trial Court., A 
a definite mit as under ‘sub; sequen, 3. of. section 174. (deposit, being. " 
required’ belote the’ oide ‘of setting aside the sale 1 made), c or, nthe 42; 
case of an appeal as under sub- section g of secun 174 (the deposit to 
be made belore the appeal is * admuticd.”’),, the Court has not only sa; 21 


i MZ j "EP a og 
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the jurisdiction but is bound to receive the. deposit if made before 


such réspective due dates. ` 

‘Summary rejection of application for extension of time “ as the alleged 
reason for the piayer is frivolous’ is not a proper order and the 
judgment should have' disclosed materials on which the judge based his 
observations'to show that he appled his mind pioperly while dealing 
with the application. Sasadhar Ghose v. Harihar Kar and others 


, 


Breach of contract—Consequences; see Damages 


Caloutta House Rent Control Order 1943—Consent deciee—Dependant 
Tenant Agreeing to vacate—subsequent amendment of Control Order 
affecting consent decrees—Effect of; see Ejectment 


Caloutta House Rent. Control Order 1943, section gB—Absence of 
permission of the Rent Controller, if bar to a suit’ for ejectment; see 
Suit for Ejectment . os ase ' 


Calcutta! House Rent Ordinance 1946, section, 36, application of; 
see Ejectment ° ' es MU is ses Ü 


^ Ld + [i 


Caloutta Police Act. (IV of 1866, B C.), section 54A— Possession, con- 


notation of; see Possession 


Caloutta Rent Ordinance 1946, sections 6 and, 9—Payment of selami, if 
makes contract of tenancy illegal and unenforceable: see Tenancy 


Caloutta Rent Ordinance 1946 (Bengal Ordinancé No. V of 1946), 
Section 12—Application for ejectment of a tenant under Calcutta 
Rent Contiol Order 1943—Rent Ordinance passed subsequently, if has 
retrospective cfect—Grant of sub-lease during the time the Rent 
Control Order was ın force, if a ground for ejectment under proviso 
(b) to section ra of the Rent Ordinance—Presidency Small Causes 
Courts Act (XV of 1882) section 43— Power of Small Causes Court to 
grant relief' in contested application. ^ 


À petition for amendment of an application for ejectment of a tenant 
filed after the promulgation but before the passing of the Calcutta 
Rent Oidinance; 1946 for bringing. the case under the purview of the 
Ordinance ‘should be allowed.. : 


The grant of sub-lease though prior to the passing of. the Oidinance 
should come within the mischief thereof and must be considered a 
sufficient ground for ejectment. son od ` 


The Presidency Small Cause Courts have the power to giant relief under 
section 43 even ii cases of contested applications. Purusottam Lal 


* Sarogl v. Mst: ‘Hawe Bal °- - `... vs iie p. 
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492 THE CALCUTTA LAW JOURNAL. [Vor.. 83. 


PAGE. 
‘Calcutta Rent Ordinance 1946, Sec. 17 .—There is nothing to prevent a 
defendant to-establish his higher title and from saying at the same time 
that in any event he is entitled to the advantagės attaching to the lower 
status of tenant; see Ejectment ss see oo e) 7 Agr. 


Calcutta Thika, Tenanoy Act, 1949 (West Bengal Act II of 1949), section 
29—Jurisdictión of High Court—Section 2(5)—Caleutta Thika Tenancy 
Ordinance, 1948 (Ordinance No. XI of 1948) section 2—Thika tenancy, 
-not a malier of legal interpretation or conslyuction but a question of 
fact in «every case to be decided on materials available—System of 

‘thika tenancy, whether prevalent in the locality, a relevant factor— 
Different clauses of the lease to be analysed —Constiuction. of en 
ments “creating ‘tenancy ; under Bengal Tenancy Act (VIII of 1885), i 
has bearing on construction of lease for thika tenancy. 


P took lease on ist July, 1932 from M the northern poition-of a plot of 
land in, premises No. 185/1, Bowbazar Street, Calcutta at-a-rent of 
Rs. 20 pe month. The lease was for a period of ten years with option 

` for lessee to extend it for a further period of 5 years. Under the lease 
P was given leave to construct and “erect any structure on the land 
which was tô be removed by ‘him before the expiry of the lease. By a 

' "letter dated the 25th April, 1947, M called upon P to deliver up vacant 
possession to him on the expiry of the month of Junc, 1947 and to pay 
the sum of Rs. 60 the rent for the = months from April to June, 
1947; ` ' 


Held, that -the High Court- has jurisdiction to uy the suit. — 


pi era 


The question whether one was a thika tenant or not is not a matter of 
legal interpretation or construction but isa question of fact in every 
case to' be decidéd-on the materials available in such case. But it is 
essential fòr any: defendant to prove and establish the system referred 

. to in section s'of the Ordinance or section 2(5) of the Act before he 
can be called a thika tenant: under the Ordinance or the Act. 


It is not in evidence that the system- mentioned in section 2.of the 
ordinance or section 2(5) of the Act prevails in the Bowbavar locality 
of the town, of Calcutta. 


On an analysis of the different clauses in: the alleged lease, the present 
defendant cannot be called a thika tenant within the mcaning of the 
Calcutta Thika Tenancy Ordinance, 1948 or the Calcutta Thika 
Tenancy Act, 1949. 

' e j i 

The interpretations of clauses or words in documents creating:.tenancy 
under the Bengal Tenancy Act have no o Deapg on the question of 
construction, of the present lease. 


Murari Mohan Muktiérlee and others v. Prokash Óhandra Chatterjoà ` 285 


Vor. 83] : INDEX OF CASES. 
D * r us h 


Causes of. -aotion, joinder of—Where not maintainable; »ee Code of Civil 
Procedure’ 7 m P "E T 

Certificate Sale—A single sale under the provision of Public Demands 
Recovery Act for satisfaction of two certificates in respect of the same 
property is valid where the certificate-debtors are the same but 
not otherwise; sec Bengal ‘Public ‘Demands Recovery Act 


Charge under Section 304/34 ‘of the Penal Code cannot be changed to 


that under Sec. 325/34 of the Penal Code on retrial; see Code of. 


Criminal Procedure 


Charge—When two offences of murder are committed, each of them 
should be made:the subject-of distinct and Separate ‘charge, the jury 
should be directed upon each chaige and they should return a verdict 
on each’ chaige and not general verdict on both treating them as 
one charge; see Murder’ S make 


Charitable trust—Elements; see Trust " s s 
Charges, , plurality of, if improper; sec Appeal 
Code of Civil Procedure, Section 2, Clause 2— The order of rejection 


of the plaint by the Tria] Court is a decree under section 2 Clause 2 
of the Civil Procedure Code; see Plaipt. 


Code of Civil Procedure, 'S. 47—Objection that the deace ‘being one 
for déclaration and the deity being not made a party the decree cannot 
be enforced by execution; sec Execution 


Code of Civil Procedtire (Act V of 1908), section’ 45 H4, Order "XXI ; 


itle 9o—Piopeity sold in execution. of decree for cosis—Objection 
unde section 47 and Order XXI rule 90 ‘for setling aside the sale—Sale 
confirmed’ during pendency of the objection procecdings—Objection 
upheld by the trial and "appellate Courts and sale set aside—Appeal 
by strang r auction- purchaser, if competent—Alternatiwe petition of 
revision, if dies—The correct procedure to be followed. 

An appeal ‘by a stranger auction- purchaser ansing out of an application 
under Order XXI rule go and section 47 of the Code 'of Civil Pro- 
cedure | is incompetent, as he was not a patty, tothe suit. 


The validity “ol auction sale confirmed after the decree in execution of 
which the sale. was held, and had been set aside i is not a question which 
properly, ‘comics ‘under ‘section 47 of the Code of Civil Procedure;, but 
It may come ‘under section 144 óE the Code piovided the ‘judgment- 
debtors can establish that the purchaser was not a bonafide purchaser 
for value without notice. 203 

Apait from the „question whether the knowledge that an application for 
stay- of further “proceedings in execution of the decree of a trial Court 


which was subsequently set aside was pending would nx. the auction- | 
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purchaser witfí constructive notice invalidating the sale, it is also to be 
considered whether, in point of fact, the auction-purchaser had actual 

notice of these proceedings before the sale has to be determined on 
evidence to'be adduced by the parties. we i 


ha 23 
bg á ` P p a * og T 

The trial Court therefore should duect the judgment-debtors to convert’ |. 

the objection which they had filed into oné under section 144 of the 

Code and then dispose of the application when so converted as also the | 

application*under order 31 tule go of the Code and the parties to be ^ |” 

at liberty to adduce further evidence on the points which may arise 


for decision. ^ ’ 


Kall Charan Chatterjee v. Balal. Krishna Ghosh and others. >...) 197 


Code of Civil Procedure, sections 109, 110,—Once proceedings under ` 
section 38 of Bengal Money Lenders Act reaches the High Court, 
further right of appeal are governed by piovisions of these sections; 
see Jurisdiction . 2 Ca Parcel 


Code of Civil Procedure (Act P of 1908), section 151—Remedies under, 
if available, when other remedies (specially by way of appeal) are open 
to a party. Moab att le C 
When an application under section 174 (8) of the Bengal Tenancy Act 

© (Act VIII of 1885) is dismissed for default, the applicant under the said ` 

settion may prefer an appeal against the order of dismissal and the 
order of dismissal being appealable, no application" under séction 
151 of the Civil Procedure Code can be entertained. PN 


) 


8m. Bibhabati Devi v. Hrishikesh Agasti and others — , — -...  , r64 


Code of Civil Procedure (Act V of 1908), order 1 rule 8, order 1 rule 5, 
order 2 rule 3(1)—Joinder of parties and causes of action—Three sets 
of defendants—Story 'of ‘collusion and trespass by cach of the three 
sets—Whether the three sets can be joined’ as defendants in the same 
suit—Story of collusion fails—Suit, if maintainable, against all the three 
sets om the ground of illegal trespass—All "these defendants, if can be ` 
impleaded in one suit for declaration of title and consequent eject- >` 
ment of the trespassers, ` PME Ww M E : 
Where there is no community of interest between the defendants in 
possession of portions of an estate, one suit against all the defendants 
ə is not maintainable.’ Where a portion of an estate is in the possession 
of different persons each of whose interest is independent and opposed 
to that of the other, all those diffefent persons cannot be joined as 
pafties defendants in 'oné suit brought by a person interested in ‘the : 
estate. 7 


The defendants trespassers who wei'é not shown to have acted in concert" 
or to be in possession claiming under some common title’ canpot be 
joined in one guit. . .: As i eo UEM. ne 


oa 


` 
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When the plaintiff's nights of ownership were infringed at different times 
by different defendants and. there was no concerted action or com- 
bination -to dispossess the plainuff, a single suit against all the 

7 defendants was not maintainable. 


Having regard to the provisions of order 1 1ule 3 Civil Procedure Code 
when common questions of Jaw and fact aie involved a suit implead- 
ing several defendants will not'be multifarious only because < the 

_ plaintiff's causes of action against the several defendants he has joined 
ale different. 


Anukul Chandra Chakravarty v Province of Bengal, Pabna 
Colleotorate and others . 


Code of Civil Procedure, Order 21, Rules 54, 67,——On the comparison 
of language in Rule 54 with that in Rule 67 of Order 21, it is clear 
that though the legislature provided in Rule 67 for separate pro- 
clamatton for each lot in certain cascs yet 1t considered the different 
lots to be one for the purpose of attachment and provided in Rule 
54, that it was sufficient if the order is fixed on a conspicuous part 
of the‘ property; see Attachment 


Code of Civil Procedure, Oider ar Rule 57—The Provisions in Order 
21, Rule 57 apply only to cases of attachment in execution of a decree 
and not to cascs of attachment before judgment, sce Attachment 


Code of Civil Procedure—Order 21, Rules 58, 63, 98, 99 and 103—5uit 
under Order n Rule 108, if a suit for possession, see Paitition 

Code t Civil Procedure, Order 41, Rule 9—' Memorandum ıs 
admitted," if Same as admitting of appeal; see Bengal Tenancy 
Act 


Code of Civil Procedure, Oider 41, Rule 11—filing of the memoran- 
duin of appeal, subsequent registration or the preliminary hearing 
under Order 41 Rule 11, if '"admisson "; see Bengal Sia 
Act : e ‘ zs. = ody Jas 

Code of. Criminal Procedure, scctions 3234, 235 and 537—The breach 
of piovision, of Section 234 or 235 of the Code would utmost be^ 
irregularity, curable under Section 537 of the Code but the provisions 
of these Sections would not be called in aid to cure an illegality; 
see Murder 

Code of Criminal Procedure, Sections 235 (1) and 239 (d)—Nuniber 
of offences joined together, if nusjoinder; see Appeal 


Code of Criminal Procedure, Section 24g—Accused released under, if 
should be resummoned after ‘a lapse ol six or seven months, sce 


Possession 


Code of Criminal Procedure, Scctions 345, 403—Oider passed under 
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section 345 1f operates as an order of acquittal; see Compounding an 

offence - se be ^ As us , 179 


Code of Criminal Procedure, Secuon $74, reference under; sce 
Murder n» = oar s e. ; 92 


Code of Criminal Procedure (Act V of 1898), sections 423, 403—Retrial 
—Aáccused charged under sections 304/34 Indian Penal Code (Act XLV 
of 1860) but convicted under section 325/34 of the Penal Code—On 
appeal conviction and sentence set aside, retrial ordered—No appeal 
against this acquittal by Government under section 417 of the Criminal 
Procedure Code—On retrial, the charge under sections 304/34 of the 
Penal Code, if to be changed to that under sections 325/34 of the 
Penal Code. ` ` 3 

! 

J and G with M, since deceased, were tried by the leained Assistant 
Sessions Judge with the aid of a Jury on a charge under section 804/54 
of the Indian Penal Code for chasing one Madhab Sheik to his house 

_ after altercation and assaulting him there resulting in his death 
within 10 or i5 minutes. The learncd Assistant Sessions Judge 
agreeing with the veidict of the Jury convicted J and G each under 

section 325/34 Indian Penal Code and sentenced J to-3 years rigorous’ 
imprisonment and a fine of Rs. 100 and G to 3 months iigoious 

‘imprisonment in consideration of his young age On appeal, ihe 

Sessions Judge set aside the conviction and sentence and remanded ithe 
case for reüial. On remand, the lcained Assistant Sessions Judge 

overruled the contention that as the conviction was under section | 

325/34 Indian Penal Code and not under section 304/34 Indian Penal 

” Code as oiiginally charged and as that conviction was set aside and a 

“retrial ordered the charge ought to be amended to one under section 
325/34 of the Code. On revision to High Court: 


Held, that from 1894 to 1937 it has been settled law in the Calcutta High 
Court that when an appellate Court eiders a ietrial without any 
express limitation as to the charges upon which such retrial is to. be 
held, such retrial must be taken to be upon all the charges as originally 
framed, and the acquittal by the Juy on the previous trial upon- 
some of the charges is no bar to the accused being tiicd on them 
again, as, having regaid to the pjovisions' of section 423 of the ‘Code 
of Criminal Procedure, the provisions of section 403 in that respect 
cannot apply to such cascs. [oy 


Jaban Shelk and another v. The Emperor : . $ 3 i 82 


Code of Criminal Procedure, Section 439—Revision, sec Revision 99 


m 


Compensatlon—Award—Land Acquisition—Defence of India Act 
(XXXV of 1959), section 19-——Defence of India Rules, rule 75(A), 96— 
Land Acquisition Act (I of 1894), section 23, sub-sections 1, 2—A ppor- 
lionment and not the amount of compensation challenged by landlord 


~ Scope of reference to arbitration, if limited only to apportionment 


bc 
1 
I 


Vor. 83]. . ' INDEX OF CASES. ' | ! AST: 
f ° PAGE 
between landlérd and :tenant—Arbitrator appointed under section’ 19 7177 

of the Defence of India. Act; if has jurisdiction to ‘entertain’ a reference 

to arbitration. for apportionment of compensation offered by Collector, ` 

between landlords and tenants—Government of India Act, 1935 (26° 

Geo. V Ch. a), section 299 sub-sections 1, 2, if requircs separate interests 

to be valued scparately—Different interest-holders agreemg to thei, >.: 

Collector apportioning the amount—Such apportionment, if binding 

on the parties. woe 


i t ` epu uM tr es can X t oad t t 
The landlords, made an application to the Collector , under rule 75(À) : 
(erroneously 1cferred to as rule 96) on the grounds, inter alia of insufh- 
ciency of the, compensation awarded, and of improper. appoitionment . 
of the same to them and in the prayer portion, they prayed that-the:,'. 
matter be sent '' to the Special Land Acquisition Judge, 24-Parganas, ' 
Alipore, for arbitration with, regard to apportionment and to stop : 
payment to the said (tenants), till ,the, final jdisposal of, the case," . 4, 
eeu, s AME Prae fa enn d nnn dst 1 
Held, that the scope of reference to arbitration was apportionment of 
...the total compensation between the.landlords-and the 'tenahts as ‘the 
landlords in the statement of claim before the arbitrator accepted the 
total.amount fixed by the Collectors >‘ t said: m T. AE a 


ea S aes hee Ou Tagan he e’ oe 


tye 


The arbitrator appointed, inder Clause’ (b) of sécuón ig of the Defence. 
of India Act has the jurisdiction’ to’ determine the ‘amount of com: 
pensation in a dispute only between the Central Government on the 
one part and the person-whose' propérty is acquired ón the, other and 
not in'a dispute 1egarding comperisation’ awarded by, the acquiring’ ° 
authority in which the Central Government 'is not ‘interested; hence 
the District Judge was right in holding that the reference being only , | 
with regard to appoitionment of cóinpeüsatiori betwedn ‘the landlord s 
and tenant he had no junsdiction to entertain it as' an arbitrator 

" appointed under section 19(b) of the Defence i India Act. : 


s 


iA NG ip S ORE E ui Tot door uH 
The sub-sections of section 299 of the Government of India Act do not 
require that separate interests are to be valued separately and the 
amount of compensation divided and, paid, to the respective’ parties , 
: ‘ ` : DAA 


separately. M i : ` EET uA 


roro oe t 


EVLA E i t 


1 
my 


ro’ . yt 5 "EN LL ' 

In the case of requisition or acquisition under the Defence of.India 
Rules the Collector has not to value the:separate interests-in the - 
property separately or to apportion, the amount.between the ‘holders 
of different interests in the propa ty. but to assess.one single amount 
as compensation foi the property requisitioned o1 acquired Incase 
however the persons holding different interests:in-the pioperty appear 
before the Collector and agree to. the, Collector | apportioning ‘the 
amount as between them and. accept the respective.. sums thus 
apportioned, it would be.a valid and: binding apportionment. ': 

^ rtt it yet Dr Cory e MV TT a 


pthers v. The Province of Bengal. wet Rien 5i 


Pashupati Roy and 
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Compounding an offence—Indian Penal Coie (Act: XLV of 1860) section 
323, accused, charged . undcr—Comipromise : petition filed by thev > 
complaint ‘and tlie, accused— Order, of acquittal passed. on the: com. >` 
promise peluion; tf valid-—Code of Criminal Procedure-(Act V of 1898), - 


PAGE. 


3 
sections ,345,.403.. tani ul . eh ` yous 


In a charge under ‘section ‘324 Indian’ Penal ‘Code the offence cain’ oily en 
be compounded. with the ‘person ‘to whom” the ‘alleged * hurt is * 
caused. 


B sy 





When the complainant is a person other than the person to whom the 
hurt i$ caused: and’ a' compromise ‘petition’ signed ‘By ‘the complainant ' ° | 
and the accused’ is filed iri!a "Criminal Cout and an order, puipórting" ''' 

| to be’ one: under, ‘section’ 335 "Crimihal. Proeeduié Code’ is" passed, the” 1 
order cannot operate as!order' 6f ácqüitta!" ünder' sector ‘403 òf the! | 
Ciiminal Procedure Code ‘and ‘the’ peison against Whoni the’ offence’ he 
under section 323 Indián"Penal Code hias‘bder' commitied is' at libàty "^ 
to ignore the conipromise ‘antl 'apply!! for procecditig with ' the? case" "x 
in the very same Court which iccorded the compromise. 


1 
f D 
s t ar a PT r Wee inea aa apo Paese " nmt d, 7i \ 


"at i 
Mayna Dasi v.::Hiralal:Mandal: and«others es mi agat nre ur oal 179 
WU NC 8 Om etel qe E Eae a a par ot oct tele tye 
Compromise deoree embodying the agreed: schemeotidivision of debuttar '' 
property and separate possession and realisation of ient by each| of 
the two, shebaits passed in a, deglaratory suit by one, shebait, 1f can, be 
enforced by execution proccedings; see Execulion , |, 4... Fuya C48 
* D Eck gay s t 4 ten b. uL “u aa d D ‘ te ls s mn 
Consent , deoree—Defcndant | tenant | agreeing t vacate—Subsequent, 
amendment. of Calcutta House |, Rent, Control. Oidei,, affecting 
consent decrees Effect off see Ejettment, easy et ay dere vase 204 


Y 
1 





D m 
i 


L^ vias! ait a ' yal uted gnont bef yee 
Constitution, Aot,  Scction 109, Schedule 7, List 1, Items, 3 
Provisions of; sce Intra, vires, $ boss 


IR NT TE 
7 and, 43— hart 
Mp atp’ Qe NIC 0 0 I E ot ve l ' 137 
es es d pn? SOM eoa uoa! LES 
Constitution Act, Section 124(2)—Cential legislature's powers to limit 
initiation of proceedings to officers of the Cential Executive; see Intra 
à t f o9 afoans à) t qai qr ia Mad» pr] t ep wood sot D vn 
vires Un uL MF SE Mage jv. e). 187 
on ed aq do) Cs re 0 n or uale a 


Gonstruotlon—Kabüliyat—Plea of defect’ of' páriy, when'not allowed— — ' 
Holders of patni tenure of lands ın Tauzi No. 168r were entitled| to” 
settlement of alluvial. lands without payment of additional rent— 

” Superior' landlord ‘took settlement Of the' same as owner of some other © ': 
tauz from: Government and demanded additional rent on settlement “' 
thereof: to patindar—“Painidar;'1f liàblė to pay additional rent—Cess . s 
“ payable by thë Zeminder ” to' be ‘paid by the'patnidar; if'includes:' 
cess of lands not''comprised’ in"\patni~ Property not’ within: the plaints” 
meaning: of the’ deed, tf can-be said to ‘be'within' it'inasmuch as'it is (oc 
within’ the ‘schedule:Conduct bf 'the ‘parties, connotation ‘of—Over: »..' 
payment of ‘a: large’ sum as cess on bchalf'of landlord, if a paymént wi 
made to the landlord’ or tf in-the:nüture of an antecedent debt-—-Court ' 


Pees Act (VII of 1870), Schedule J Article 1—Factors to be considered 
in awarding costs, fra 10 8 wiun ni up Eaha Snar wart d 


foot att 


- 





6259, 
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Thel plea of defect-of party that'a'bròther'ofithe plaintiffs Nos. g and 6'' 
having: /goth. share and as such ‘a necessary 'paity ‘was! riot impleaded 
was rightly. overruled: as the- sharé'of ‘thé ‘said ‘Brother who was‘ an 
insolvent, was sold by--the «Official Assignee ‘to ' the " predecessor^ih- 
interest of co-plaintiff No. 14 whose share as recorded in the’ D : 
Register comprised his own share together with: that: of the: insolvent. ^ 


$4 ab tie stb, hies In OS TE T 
Where, by clause, (5) of Kabuliyat Exhibit s the defendants; the. holders 
of patni, tenure of lands in, Tauzi.No 1681, were entitled on payment 
of additional, government 1evenue' but, withoutipayment of additional 
rent to the landlords to take settlement of accretions by alluvion and 
the plaintiffs, took, settlement; thereof from the ‘Government as owners 
of some other tauzis,and not as owner, of Tauzi. No.:1681, and charged 
ithe, defendants, with additional aent: ty s ut, iss te : 
Held, that il Was quite’ impossible’ to say that. any settlement was taken , 
of’ thé déara iehil Ramnagar by all the plaintiffs in their capacity as 
owners of Tauzi No 1681 and the defendants were liable to pay the _ 


additional rent. *. -è anjung Due cid nal nens toa bet, 

Where a patni potta recited that the patnidar is to pay the cesses 
"4 payable by the Zemindar.”’ i.e., cesses of lands not included in. the 
‚putni, even but, the patnidar paid .the, same, for, several years. under 
protést :* P D. Bs lee ataha 1 0 ca uv 

Held;, that the: expression '* payable ‘by the:Zemindar" does not stand 
:alone but is preceded by.'a-reference to patni jama ‘and means “ pay- 
able on’ account ofthe lands ofthe patni^^ — * 35^ ^ à : 


M 


* » he? t a E um ‘ ae * r - 
It's, to be remembered that at the date there had, been no valuation of 
the ‘patm: itself, which came to be made much later in-or abont the 
years 1931. Consequently, if any reference had to be made at that 
date: to: the amount of the: cess payable, it would be made only by- 
„mentioning the'cess payable on ‘the tauzi „itself. = Lo E 


a x 
D t "uo 5 d E f 0a ebun 6j ae Y ad Oo i 


Ifa certain property. is; not within 'the'`plain meaning of a deed, the 
*scope:of the deed!cannot be enlarged! by: reference to.a-schedule. © ¢: 
ult 1a ^ mi . Je '. a ut E * ad Pibe v 

The cess for the lands not included within the patni is outside the 
language of both clauses 1 and s of Exhibit 3 and accordingly the 
. Schedule:cannot;operate.to;include;such cess; — (5 usa ds s 


ao rn) n boa oa 


: dr. Hse C. D UAW hi epaia * hp Sa aud faute at 
It is legitimate to reler'to the conduct of. the parties, in order to explain, 
and elucidate a contract open to different meanings. | : 
n, n T EIC UNTEN ER DOE » cr c7. gno d 64 
But such conduct consis not, mercy inthe paynient of the full ces but 
also in protests accompanying’ such payment and the assurance given 
by the plaintiffs that due adjustments would be made. . 
Creer betes a Arain sabienugaTL rete antl hegua ope 
The defendants therefore are not liable to pay the full cess“ foi ‘all’ the 
"lands of the tauzi but are only liable to .pay. rhe icess due on ithe lands 
nofthe'patmıt In so:far as they: paid ithe' full..cess,:they. must be held, to 
have made payments in excess of their true-diability: — 5:5. o. 


` Although it is patent that there was overpayment of a large sum, the 
defendants a are not entitled to the relief which they claimed in this suit. 
Jt was not a payment, truly so called, because no payment was made 


towards rent or cess for the period in suit and it was an antecendent 
debt, . 


* Whatever: doubt here might have Exod at one time in this Irespect, 
none can exist now in view of the amendment of Article 1 Schedule 
1 of the Court Fees. Act. No credit can:therefore be given to the 
defendants in this suit fo. the overpayment made by them nor can it 
be held that the cess forthe period im suit was not in aiiear. 

Where a principal witness of the defendants was cross-examined lat great 
length before the Commissioner and same: question was repeated 
successively by the different plaintiffs so much so that the deposition 
required six days to be read over, the ends of justice requite that the 


'costs allowed to the plaintiffs by the tal Court should be substantially 
reduced. 


Dharendra Krishna Mukherjee and another v Banwarllal Roy and 
others | 
Construotive Res Judicata—One heir of mortgagee purchásed the 
equity of redemption—Mortgage suit by one heir of mortgagee against 
the original mortgagor and the other heir as hen and not as purchaser 
of the .equity of redemption—After decree the plaintiff ousted in 
possession by the hen-purchaser—Plaintiffis remedy—The heir- 
purchaser, if tainted with constructive res judicata—The plaintiff if 
can be allowed to convert the suit for delivery of possession into a 
"mortgage suit agains thé purchaser of the equity of rèdemption 
having possessione 1 


D 
1 f. 


n a person to whom the equity of redemption has passed from the 
onginal mortgagor was not impleaded as such ın the mortgage suit 
and such person resists the mortgagee purchaser of the property in 


hus attempt to take delivery of possession after the mortgage: sale, the: 


former is enttled to 1emain in possession and the latter can have 


relief only by bringing another mortgage suit, if it be still within 
limitation. , ton 


on tas ' 
In such circumstances there | can bé no i uen of the latter putting 
forward his equity of redemption in the mortgage suit or any question 
`of any. constructive ‘es judicata. 


"m ta 


When a mortgagee, in circumstances like those of the present case, 
‘Brings a’ Suit tor’ possession, he may be allowed tó convert the suit into 
& morigage suit. | a. SeT 


Mir Muhammad Hossain Kailmuddin Meerza v. Meerza Muhammad 
,Amanulla || ;. 


) eee IM "s 4 m 
Constructive Res Judicata— Tenant to raise objection during the subse- 
„quent rent suit, and not.during the.execution of he subsequent 
rent decree; see Rent. Decree. +. 


igs 
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Contract Construction .of contract by letters;. see damages 
Contraot Satisfaction o£ die- .only ` condition makes the contract. 
absolute and unqualified; see Damages 


` Contraot— Technicality of F.O.B. contracts should not be TSS 
into F.O.R. ,Contracts; see Damages ^: . ' ... 
t L 1 ‘fe ' . 
` Contraot—The legal effect of frustration of the contract does not depend 
on the. intention of the parties or their opinions or even knowledge 
as to the events which brought. about the frustration but upon its 
occurence in such circumstances as to:show it to be inconsistent 
with further, prosecution of the adventure; see Damages 


Co-sharers—Suit by co-sharers for partition; see Partition 


& Court-fees Aot (Act VII of 1870)—Section 7 (XI) (cc)—Suit for recovery 
of immoveable fnoperty from a tenant—Court-fees payable by the | 
landlord—Suit for recovery of immoveable property from the transferee 
of the tenant on the. ground of forfeiture of the tenancy—Court-fees 
payable under the “terms of section 7 (V) (a). of the Court-fees Act— 
Value of the subject matter of the suit. 


a 


The landlord not having realised ee except the rent from the 
tenant, the net profit for the purpose of, Court-fees will be deemed 
to .beithe same as.the rent of the immoveable property and the land- 
lord instituting a.suit for recovery :of. possession against the transferee 
from the tenant onthe ground of forfeiture by reason of assignment 
in breach of the covenant against aliénation will be entitled to proceed 
with his suit if he, pay Court-fees on fifteen times the amount of the 
yearly rent which he used: 10 realise from his tenant. 

1 
pa 2) sy, 4 2 j ' ' 

Baldyanath. Ghose v Bralangdul Surekha and others 

ae gn DNE UE, cerunt 

Ouuriféss Act (VIL.of 1870), Section 8C--Two stages are contemplated 
so far as payment of Court-fees..are concerned—In the. first stage 
faihire to pay entails rejection of memorandum of appeal—In the 
second stage, this failure entails dismissal of appeal; see Plaint 

TT > t h EE "a I 

Damages—Attachment of goods—Attachment of. goods of sitara in 
execution of; decree—Seizure authorised under ai writ or wanant— 
Action, if .ies—Malicious fnosecution or,malicious abuse of proceedings - 
to, be, established—Sutt for.damages for wrongful attachment—Plaintiff,- 
if required to prove malice or want of reasonable and probable cause— 
Sheriff's duty—English Law and: Indian Law distinguished—Suit for 
damages for.malicious abuse of the process of Court including suit for . 
malicious, prosecution; or mm any, ‘‘ action on,case ’’—Grst and founda- e 
tion: isrmalice and, for,want,of reasonable cauise—Suit for damages fos 
wrongful ,attachment—Gist , and . foundation „is ,trespass—Orde of 
attachmént, an,act,of Court but -wrongful execution, an act. of party—- 
Fatlure to call principal witness, «adverse _inference—Payment , of 


B 


* 


290 


357 


373 


169 


347 


In England itis the Sheriff's business to’ find ‘out what goods to seize and ' 


The order of attachment is an act of the Court but is not the cause of 


ik 
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decretal amount: by stranger on: nei gh menial his property: held: not 


wrongful, it is voluntary and not under “ coercion "—Indian Contract 


` A[Vor.'89. 


PAGE. 


Act (IX of 1872), section 15—Seation 72, if such payment recoverable. i: 


E ‘ ! IET V bis ees: 


: x A sae | 
seizure, the seizure is lawful and no action would lie in' respect of the 
seizure, unless the person complaining can establish a remedy by some 


It'the goods are seized ‘under a writ or warrant ‘which authorises ! the. 


such action .as-for malicious prosecution or malicious: abuse of prot...» + 


ceedings. If however the writ or warrant did not authorise the seizure! 
of the, goods seized, an action would. lie for: damages occasioned |by 
wrongful seizure without proof of malice; — : c: ta c kepe 


vale atot Ta ' or, strated] sn 


is not required to prove malice or want of reasonable or deg: 
cause. . D BE Im ‘oe : Sp 


if hé heizes the goods of the wrong person that person has his remedy 
against the Sheriff. But in India the duty of the Sheriff 15 to seize the 


goods after these are specified and identified by the judgnientcreditor i 


so that if the goods of a wrong’ person is seized'he has his remedy 


against the judgment-creditor. ,, |. pop v ah al wu ce dit 
i 
1 al ES m a PE E " at 1 ot 


In a suit fo. damages: for wrongful attachment: of property the plaintiff. « 


3:44 


i 


Ma, - 4. * 


Order.42'Rules 12 and.14 of the Supreme Court. and the practice of fling ; 


praecipe discussed and distinguished: from Order 21'Rule 11 (2) (j) Küy = 


and‘ Order 21: Rule: 24 of the:Code of Civil Procedure’ and Chapter: 


uit ofthe ee Side Rules of'the Calcutta High Court, (7s 


{ à 1 elt 1 + te el att, 


` 
Y TD ics N 1 : ' m 


In a suit for damages for the malicious abuse of the process of the Court 
* including a suit for malicious prosecution‘or irni-any '' action on case "' 


the very gist and foundation is malice and foi want of 1casonable and 


ui 


D 


probable cause whereas in a suit for damages for wrongful attachment. 


of property trespass is the gist and. foundation? anoo ris E 

CO SML ed e gaat gue dua ced lizdszs stk ae ie d 
a cs : o he. a. Torat peo d 
the wrong or the damage because it only directs attachment of the 
judgment-debtors:and -nobody. else's goods. The wrong or the damage 
is caused in the act of the-.party (i.e. the judgment-creditorvor |his 
agent) sin India namely the MOS or excessive execution Lor that 
order. ^ "aea td i Men ett po ‘a3 


el ed $ ` Š PN on E Mi 


in'the transaction-who is in:a position to'give a first hand account of- 
the matters of tontroversy and throw light on them and who:can‘refute 
all- the:allegations of the otherside, it is legitimate to draw adverse 
inference ' ee the party who’ has not putes such procpal 


witness. -: La se et 2X tee 





Where a party fails to call as his witness En principal person’ involved - 


b 
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^ : ` 
Paynient!of décretal amount by'a stranger on attachment of his piopeity 
` held to'be not wrongful; in'exécütión of the decree, ‘must be regarded 
as voluntary and not üüder''' coercion ” witliin thé meaning of section 


15 of the Indian Contract Act. and is not recoverable as provided in 


section 73 of thé Act, ^! o onte , 


Dor de rhon " ul, 


Bajranglai- Poddar v. Sitaram. Kedla,, _ 


Ma (d Hn 1 


Damages—Breach of contract—Contract. to supply coal dust—Contract * 
«by "letters—Construction Supply .of wagons—Absence of .special , 
' stipulations for exemption of liability to supply coal on failure to get. 


wagons, "effect of—F. O. R. contracts qualifying place of delivery and 
qualifying’ price, interpretation "o[—F. 'O. R. and F. O. B. contracts, 
- distinction between Indian Sale ‘of 'Goods' Act (HH ‘of 1930), section 36 
—Non-perfor inance' of'a lawful contract in conscquencc' of unforescen 
accidents, if fixés liability for damages—F: O. B. contiact —Mention of 
the ‘nanie’ of ship if essesitial— Technicalities of E. O. B contracts not 
to ‘be imported’ inte F. O. R. contracts -The pieseint contract, tf an 


ordinary inland: contract —Satisfaction of the only conditions if. makes. 


ihe contract an absolute and unqualified contiact—Damages, measure 
of. LIE A è [ poi : MEUM 

The contract between G and N contained in two letters dated, the 27th 
March, 1943. G wrote as follows: —'* I shall be much obliged, if you 
would kindly accept my order for supplying 6 wagons of dust coal 
required for the manufacture of bricks at Konnagar Railway.Station 
as per priority class “ N ” issued in my favour by the Chief Engineer 
and Contioller of Bricks, dated the 22nd March, 1943, Please let me 
know the name, of, your loading station also." ‘ 


r 


On the saine.day .N wrote 
of date we have the pleasure to accept your order for 6 wagons of dust 
coal from’ our Angarpatra Colleiy for your brickfield at Konnagar 
subject, to the sanction of ,the authorities, concerned.” 

On 27th March, 1943 N wrote further as follows: —" In continuation of 
our letter of date we have to confiim that the rate of ‘dust coal would 
be Rs. 10 per ton F, O. R. Colhery Katrasgarh or at Rs. gafffovided 
the ‘market rate' is'proved to'be sd: by you" (€ : 


D tr f ' 


TD t Mh. rta, $ i 


Held, that on'a construction of the contract: it 1s ‘clear that the order'of : 


the plaintiff was ‘upon’ the defendant to supply 6 wagons of dust coal 
for the purpose of manufacturing bricks at Konnagar Railway Station, 
that this offer or order was accepted '' subject to the sanction of the 
autlioriues " and that the words *"sancuon of the'authorities ” in the 
context! and. surrounding 'circuristánces of this'case mean’ the sanction 


. of thé Controller’ of Coal Distribution and:do riot. mean actual supply 
of railway ‘wagons by the railway authorities. ^ ^ ^ > z 
' oot ; x c m E 
The lettér, dated 27th‘ March; 1943 Only intended to ‘ confirm ' or fix the 
price or "rate" and that plice was fixed' with reference to F. O. R. 
Katrasgaih. In other words the contract: was that the buyer will pay 


as follows.-—' With reference to your letter, 


| 443 
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the price pievailing at the railhead at Katrasgarh (as opposed jto 
Calcutta o1 Konnagai price) and will also pay for the railway freight 
between Katrasgarh, and Konnagar Railway Station i 
jt the delendant wished to be exempted from its liability unde: the con- > 


uact to supply coal on the ground of failure to obtain supply of rail- 

way wagons, it was the duty of the defendant to see that a’ special ^ 
stjpulation to that effect was ıncluded in-the contract and in the s 
absence of such stipulation, the giound that wagons were not available 
cannot be’ put forward as an excuse for non-performarice of the ,.- 
contiact. ce Made 


The words F O. R. are well-known words in commercial contracts. 
They mean when used to qualify the place of delivery, that the seller's 
lability is to place the goods free on the rail as the place of delivery. 
Once that ıs: done the risk belongs to the buyer. The risk of transit 
and the burden of the freight in F. O. R delivery contract therefore 
are borne by the buyer. But the words F. O R. simpliciter do mot 





mean that the buyer in. every case has responsibility to supply ithe 


railway wagons. | 


The words F. O. R. in the-third letter of the 37th March. 1943 qualify i 


price only because the place of délivery was by the other two letters ` ' 
the place of destination Konnagar Railway Station.’ l : 


' The words F O. R. or F. O. B ‘have no meaning in alistraction without 
Aeference to the terms of a particular contract If these words qualify 
the place of delivery then certain consequences follow but ‘if they 
qualify only the prices then the consequences are not necessarily, the'' 
same. As for instance when the price charged is F O. R. but| the 
place of delivery is place of destination as in the case before the Court 
and'not merely free on Tail. m Mh i l 
, | 
The acceptance ,of the orde: meant liability to deliver at Konnagar 
Railway Station and necessarily implied liability to procure whatever 


means there could be to effect- such delivery at Konnagar Ramey 
Snir aa 5 MO i 

"There 1s this distinction between F. O. B. contract and F. O. R. contract 
that while there 1s an obligation normally under the F. O B contract 
for the buyer to name the ship there is and can be no corresponding - 
obligation apart from special agreement ina F. O R -contract for the 
buyer to name the Railway 


D à 


~ ` . 


4 ' ' 
Each ship unlike a railway 1s a-sepaiate entity with separate voyage 
insurance with cach voyage a separate venture with separate, charter 
paity with specified 1oute from which deviation is possible only in, 
specified cases leading to different conditions of carriage such as right 
of jettison etc. unlike the conditions of caniage by rail. It is there- 
fore in the fitness of things that in a F. O. B. contact the naming of, 
a particular ship is important and relevan to thc caruiage of goods 
and the conditions of such cat!jage. P : | \ 


1 
. | 
1 
1 
I 
l 


ox wi PE Say ae Pat Tue d 
Voi. 83] -. UT INDEX OF ‘GASES. 445 


Sara e ] 
- ls aic soup s Su PAGR. 
All the decies and inciden’s ob É, $ Me conpyact should. po not, be 
impos’ iig Fi OUR. & 
posed into F. tat and th hat, c even, in, F. O. R. contract 


the SE el Sigo lid fh find name And, supply d the Railway | 
er. 


Ib UM 
eni lets ky b suhur rop amete tab dy quor EE E utet 


+ ery 


The place of ‘delivery being the ‘place of destination in this case, if 
differentiating criterion of Halsbury be appl lied then this -contract *, 
is not -really"F! OF Ri Contract Aal but ‘ai ordinary inland tohtract. ^ ” 

potel nz sre ta had g 0 rn reso ref ppn Ango hare 

-As soon as the ‘éirictioii of thè dhata” SE Codi Diblribaton wis =" 
obtained, the only condition was satisfied and the contract became 


an absolute, and Vaguada contracts w ss 3 oc opo ee a fme 
Ya. mz y PELLE ^" SU E "veg By rt 
Girija Prasath Paul U. The ‘National. Coal: Co. Utd. ee UI No to ago 
ij EMT ET ‘ atete Taunus et g " g 
Decree passed: in, dees ‘suit cannot be- enforced we execution: 
proceedings;. ses. a Execution eae EAS SY n: 48 


rane v» ette oS voc bs ae 1 

Defence: ef. India: Act, . Section. 39— Tbe arbitrator: orii under ` 
Clause (b) under Scc: ighas the jurisdiction to' determine the amount ' 
of compensation: in’ dispute between the^ Central ‘Govt.’ on. the" one 


part and the: person: whose: properties pde on hai other; : yee" A 
Compensation: o 1s ise duno cns E aa BL 


Defence of India Rules, Rules NN Arial on the 
ground inter alia. of insufficiency ‘of compensation awarded and of >: 
- improper. apportionment—Scope of reference; ser compensation © :H7' ' gy 
es oÑ o aus an 
Dtspute—Blocking of stair-case by a co-tenant, if a dispute of civil 
nature; see Revision ur no dun aive ak ca 2 9 


v : Sese ‘ 
" aoo cio. 5 Poe Qo Cause 9 6 esu da orta daat oot a9 ank 


Efoctreerit =A V peilien“ ‘for aniendiiiént ‘of aii allis for ejéctinent 
of a teriant filét after the "pioniülgaton “but before thé passing of tlie 
Calcutta Rent". Ordinance” 1946 “for bringing | the "case, under pervicw - 
of the orditíance should bë allowed; sée Calcutta Rent Oidinance jum. 20085 
Eleotment—Forjeiture of tenancy—Mokrari tenant deity liable to beat, 
khale ‘on pall’ paban : days before ‘plaintif deity and lo ay, Rupee 1 
annually to him in'lieu "of fent Tena fisting ; io perform, , ihe 
said service, if liable to' be ejécied  Dccd of ancient grait not ; available, 
—Record of Rights disclosed 'the` above’ -eninds—_Inference, if, can be 
drawn ‘that’ failüre' ‘of these vette ee forfeiture of tenancy. 


ir tie” n, 
í 


` 
[ 


From the proposition, laid Pom that, = “where | lands are ‘held üpon such 
a grant, as jong as the ‘holders of hose.. nt are willing and able 
to perform the services, the zemindars ‘have no right to put an cnd to 

, the tenure whether. the; Services are required rer On Bot". dt docs not , 


itte sition 


folloy | that ‘the’ converse pr roposit tion y yir, 7o when the holders, of, the 


ae avs 


^ grant are unable or unw illiug | to, perform | the services, the zemindar 
necessarily | has the right to put an end. to tlie tenui ” is also true 


b 
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; Herod o 4 
N š 


TR ; Pace. 
- Whére the deed of an ancient services mE 


form ‘Patt of ilt, siens faihire to pay rent on demand does. npt > 
ordinarily entail did forfeiture of the tenancy and hence it cannot be, |, , 


inferred thai thé deed ‘Sonitdined’ 4 terii Viz., that the land would be, 


resumable if the shebaits of the tenant deity failed to perform the 7 
services as this could not have been the intention of the grantor. |: 
Bug 3 i£ 


fole £d4D o4 aad da : ue Hioc =E] 
9 ce IST ec pig a d j Lc BAR w apti og trn) nita zuo qti HR 
Shebait of Sri ,Sri, Iswar Radha, Gobinda , Jiu. Thakur: Mohanta : ui 


Gobinda Gopalanando Deb Goswami v. Shebait of Sri Sri Iswar 
Shyam Roy Jlu Thakur Radhasyam. Adhikari and, others ... i.a. 44 


eens adt beu fod hag un ae Re dedere ate bt p aus diu 
Electment—Lease, expiry of—Interlocutory'order ‘by \Court—"Defendant'« 
to pay to plaintiff's solicitor the amount of arrears of rent “ who will 
» hold the same free, fromilien subjectitoifurthertordeérs of Unis Court sun 
—Acceptance of same by plaintiff's solicitor ‘ without prejudice *, ‘if 
amounts to renewal: .of.-lease by holding -over—Transfer of:PropertyceA^vt 
Act (IV of 1882), section- 116—'* An. agreementiito ‘the. contrary'— ii 
Covenant not to sublet “ the entire demised premises ’—Sub-lettirig - 
a major. part ofthe. premises, if: a -bréach of Lis^couénantcZNótice to^-i-Y- G 
quit served on, one who, is; nat 'a-terantvin: factsand: in-law; tif «makes: 3-' * 
him a. tenant West Bengal. Premises: Rerit ^Conltol Act» (WB. Fan 
XXXVIII of 1948), sectiont zr (1) (b) Tenant;not.paying-thefull extent ^.^, 
. of rent allowed by Act and sub-letting in contravention of sectionirr (ry i! 
` (b), if entitled to any protection of the Act. ' : 
Mes o eee bere e s Sn aQrelg aim S $a EMI 
Orders on interlocutory: applications-are:always without prejudice-to: thes" - 
; contentions of the parties in -the suitsexcept where otherwise specifically: yt: 
provided in the order. 


ter act bhala Mo dPehatabaes B € ted. Re od. spat iral o streeadil 


Where under an interlocutory order to the cffect viz. "i: es Musa 
The defendant undertakes to Court to pay all ancars of rent by 
to-morrow 4 PM, to the plaintiff's, solicitor, who will, hold, the same 

ary " n Sytem cto, beaver Mim ee - g 


‘ eres 
tree om, len, subject ‘to the, further orders of this, Comt . .. 
* e ; 3. dt the defendant's solicitor, sent, a, cheque „tọ the... 
` E A ‘ H CE Ud qtr oQGUn + “par , nao M 4 " 
.. Plants solicitor, describing it ds. ancars, of, rent,; who accepted its. , 


* without prejudice i ; | 


m 


s "IN UND eo ne eM Soya, Ca ‘aT Prey ut was 
Held, that the, fact, that the payment was made in pui ported ‘fulfilment : a 

of an undertaking gontained in, thc interlocutory order, the fact that . - 
the plaintiff's was to hold it," subject, to further oidets of the Court 7. 
so that the plaintiff was not entitled to approptiate, it and the fact .. 
that -the plaintiff's solicitor acknowledged , receipt , of, the , cheque, 
* without prejudice ', all go to show that the effect of such payment 
and receipt was not to renew the lease by holding over and that there . 

d nc aor lat ate rae da ut Vy! eT etd Gaeta ana oth an ote 
Was an agreement to ‘the “contrary”; “Within the meaning 


IESU PIS ford age tse te oP of "TR. epi R 
section 116'of the T perty Act.’ ei pcre 
net Seto sl epee ete ydo apg tl 


vet, 43. Mat? eee 


iisfer of Pro 
nlii 4C DN 


24 


te swf, Res ee spans pte, sg ae gt Ci rui te SM ced 
Where in clause x (k) óf' the lease It was stipulated" that the ‘lessee would . 
"cb NYC S ur abe Nba, tat gamo tet Ie ua. fee ett ine. pitt 
- not be entitled” to sub-let"** the atire deniised premises I amd thé 
repta CENE “Ute te oo s. vat dur DT aet t tout up, Mee M 
lessee 'sub-let tlie major part of the premises; ` i 
"OPE e» ek ox. Afemc7 dg a Hep ata va $ 


= petdbe Cs lo 


3. es 


HN 


Ad hea eee dut 


Po Af Ca (bun 
Vow.’ 83) "INDEX OF CASES. 


, 
L B 
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Lote tama - pec es araa ast. far s 2. PAGE, 


Held; “that 'süb- -leiting’ a part ‘or, even a, , Major, part, of the preraises was 
not! ‘a bench” of this “covenant. | NOE Fa. yp Eel vat ob WO 
Ifa pérson' gives another person a ‘notice. to, quit althougli that aoler 
persón'is not in fact and ‘in* law, a tenant and no notice.to quit was at 
all "required, ‘then’ „the mere fact of giving notice to quit. does not 
make ‘that "another person a, tenant. , 


4853.2 th $a CA o7 


Va 


A tenant who has not ‘paid the full extent of t the rent allowed by the 
Act and has committed a „Breach of the tenancy by sub- -letting within 


the meaning of proviso (b) to section au (1) of the Act is not entitled , 


to any "protection: ‘under ' the ‘Act. ^ E 


ead ito sh cinioy dedo È us tul Y 


Srimati - ae Dassi! v. ‘Baijnath’ Bajoria’ : 


bs ee P abe utes tye. ead 


Eléisient- sii for ejeciment “ahd ‘for arféais Sof rent for 16 months— 


Caléutta’ House Rent ‘Control’ Order; 1943— Coriseni decree—Defendant 
agreeing’ to ‘vacdte—Amendthent’ of" Caléüita ‘House’ Rent Control 


51 


Order” -affecting -consert ‘decrees Défenidárit refusing to vacate— , 


_Execition® of "decrée—Objeciion" “By ‘tenant’ ‘that ` Rent Controller's 
* permission’ not tdien-'Calcutta! Rnt? “Ovdinance” 1946 (Bengal 
Ordinance No. V of 1946), section 26—West Bengal Premises Rent 


Control (Temporary Provisions) Act haptics B. C of 1948) sections — 


al oni ax 


18, 4. :Q» (3) Decree of ejectinent,” if Valid. 


. y 
oe an fofi 
> 


M sued A for ejeciment and for recovery of arrears of rent | for 16 
months, on kis December, 1944, after ' proper service of notice therefor 


while" ihe- Caleuiita House Rent Control Order, 1943, was in force. 


29) ou 


A. cofisént deéxée h was passed on n 6th july, - 1945), whereby | the ‘defendant 
agreed to deliver” possession on’ 6th January, 1946. After amendment 
of Contról Order the i consent “decrees also came, under its operation and 
the deféndani Tefused to deliver ` possession. The decree was put to 
execution and the defenndant filed an objection that Rent controller's 
permission -was' not ‘taken. ‘Thereafter Calcutta Rent ‘Ordinance 1946 
came- ‘into’ force’ without affecting--the’- consent’ dečrees.’ Then the 
West Bengal Premises Rent Control (Temporary Provisions) Act came 


into operahan on ist December, 1948.. 
H Papia aI Sie Nal Alas Sites as tip kU 


Held, that under section 18 of the new Act, | the position is to ibe con- 
sidered: ak if thé ‘Act was in 'existence"at' the time’ when the decree’ 
ordet‘ is: made."*Uríder the ‘present Act,'-if thie rènt i$'ih arrears mi 
threé ‘consecutive’ months;"the* interest of the tenant is- ipso * facto’ dcter- 
mined and‘ he becomes ‘a-trespasser.’ For a ‘trespasser’ no Rent Control 
Order; Ofdinante‘or Act- has got ‘any *abplication"and the ‘Rent Con- 


trollèr's permission’ is"not nécéssary:"! 'Thérefore,"if the riew Act ‘had- 


been substituted” at the-‘tithe When the -Rent~ControlOrder of 1943 


t 


as amiènäéd iwas In existence,’ the décree in éjectment’as 'also' the orders Tee 


following in execution thereof could hot :be-prevented: Vh 


pogi e egami- 0o 59.745 LIA Ales o leue 


Aswini Kumar Mitter v. Mrilalini Sinha and others ...- 5 a 


" 4 
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teh š wacky e. dei +} 

f ! Pax, 
Eleotment—suit for- 1-cjectment Defendant sets u full title of ownership 
in ‘-defence-Dectee *for ‘ejelttment* passtd— —, efendani's: "application. 
under section 17 of Calcutta Rent Ordinance 1946" (Ordinance’ Nà^ y 
- . of 1946)—-Defendant, if entitled to establish his night, as owner and at 
the! same-time to" take ‘advantages attaching ‘to the lower "Maius ‘o ae 
tenant“ Grounds ‘of eviction” were’ non‘comipliance with "and faire : 
to perform the terms! and covehants' ‘of ‘lease—Suit’' for ejectme pd 
can be decreed in view of section 14 òf the Ordinate Religf f E stay 
“of executions to be granted only e on payment of arrears of rent and 
costsi: rant TERME E apai ee ^ 
Mud s cius d eade den e dur s S us dual a Ys ener nal Het A 
i aaa o t de nag amet ie d mm ao 
-B brought a ‘suit’ for cjécüment against $ alleging, breach ; AE tena acy o 
relating to payment of rent who, however, set up title in himself and 
- “the suit was decreed on gih June, 4944; NA brought a title suit, again "NP : 
U? B who on i4th june, 1944 convéyed his interests to the Opposite Party 
No. 4. S then, fuled an- , application under , section , 17, of,.the Calcutta: : E 2^ 
Rent Ordinance ó on the ground that as, permission < ot Rent, Controller ; 
was'not taken by'B his suit "would 3 hot lie on, the date filed as it would A 
not'be' imaintdinable, if ‘the “Rent Ordinance | as in force at, that time. . 
The Mns Fejected’ it on. the ground. that. S ‘cannot ; set up in himself | 
the‘ “pestis “ol ‘ot boin she owner and the em On revision. . je s " 
iam enn " i ann MOL UE RISE nn bs L 
; Tt VOID vL ttt 
Held, that there” is hothing to w prevent. $ HT ‘trying: Yo establish] his 


higher title and from saying at the same time that in any event he is 
^ entitled to the advantages attaching to the lower status of tetiant, ] 


ni Ws hot ge 21 sus uo vau a sd Bhu OU etit de " wes 


X. 


SER nee 
The pldidtiti. in’ tHe ! 6jectinéiit s suit’ haviitg puc forward "idi mp ance 


with” drid faihíre 16 ' perform the terms ‘tern and cov enants of the "ase as. 
 pridunds ak élicrio in^", "the? sui shi Would” hot be "Haintainable under 7 
section i of" the Ordinance a pari it Been brought after thé Ordinance. 
came into’ fered lind 'Henie ni décree could Be passed ón Kabig Ureseot 2 
aad Ah d! e. MEN Er o 


aa olt tata ds co 


The delendant to Kod. “relict, e. shape o of ‘stay ; ;pf execution of... 
ejectraent decree. sbould deposit the. arrears of Tent and costs. recoyer-,- 





able from, ] him, Rc" Ean. M Du 906 2 pos e cn trn OO Nun tas mate 
k se E a a oss ge Gp S otk 
a: Syama Charan Samanta v. Bikash Chandra and others : M 198 
"emen ad npo MaG ej ai AAD OAM wl n4 DM T. heu dea aet "P 


“Eleotmant- Hert Bengal, Plemises Rent Control Act (XXVII of £948)... 
section, 11, 0), b, (i) Interpretation, Galculta Rent, Qrdinance; 1946 :. 
(Beng. Ord, Viof, 1946)s, principles in, cases decided under, applicable s... 
to the, cases, under. the Rent Control, Act; Construction. of.a section OT.; c 
an enactment; how tabe; made A statute, if. to; be given retrospective, ZI 
effect Difference. between < -setrospectiue,' and, retroactive *. legislation... 
—Sectipn . ud Ae) c has sublet, interpretation, of—Section, id Joi 
interpretation, of—Section, 4 £1, (2) b, (2), the-position under, of « aitenant;.. - 
sub-letting prior to,. - continuing. ; an :or, after -rst December, 1294 $— s 
. Notice to quit, if any ground need be stated in—Transfer oj Property 


por “Act av id 1882). , Fisih nag Cuni sabe tad oc iin vedo pyu3A 


i 


Vou, 8a) : s a ,INDEX į OF, ests 25i) 449 
> ett = l = PAGE. 
On ‘a, proper construction of section a) (1) b ©, of, the, West. Bengal, 


Prémises ` Rent "Control Act 1948,, e Ms" "dn writing.” qualify 
both’ the Words w * eontragt Y ang, * ether ri 


iAuto 4. ASÍ es Wi me 


au 
au 


The word ‘ expresaly "' qualifies the words “in writing " ie. an — 
“ authority in writing rom which it ‘night* follow by: "jniplication"that i 
a permission y subletting will not protect the tenant. . 
sao we Da d ud uod Co s. Mir 
- Though there are differeáces in two ‘material mes between the 
provisions of the Càkutia Rent Ordinance and the Rent Control Act. 


v the Act for which there is no similar provisión ‘in the ordinance, 
yet the principles on which the cases under the ordinance were decided ; 
were’ applicable’ in áppropriaté Plates: in’ ‘the ‘cases’ t Be decided under "^ c 
the Rent Coniol Act" ` 


os h. nt Dole dy p» [P PPS 


-A section or an enactment must be construed as a whole! and the true 
principle is that the sound interpretation and meaning of the statute 
on a'view of the enacting clause, saving aaiisé and Bioriso | taken and’ * 

` construed together is to prevail. 


Moa Gye Oem os writ n ETE VE aod es Ne eta Casa 1I 


A statute should not be given a Fetroapective’ ‘effect | $0 as to affect vested 

right “unless “e&ptessly idi ‘terein, , TG m 
The difference between ‘ "ebyasfleitive ^ "ahd "réttoàctive " législation is ` 
that if an Act provides that as at a past date the law shall be taken 
to have bèh that Which it was not; then’ that’ Act is” “'rétrospective ” 
whereas! the ‘Act which alters or’ modifies’ the’ existitig right i.c. the 
question “is ‘as’ to tlie ariibit and scopé of the Act and ` not as to the. 
date‘frotnwhich’ the he law as enacted’ by the Act is 1 do. be taken to 
have! beet thé law; i * retrodctive ’ Kop es 


See Misy, ott n 


2 


The pobei*d Constrüctión' ib. to’ give a inning to the ‘words ue has sible " dA 
in sectio iai) ‘provisd (b) of the, Reiit Act “as “capable of ‘affectitig a 
period of time anterior to the operation vof the Act. `` 

The pürpose"of seciíón "agi is cleai ' éliodgh from the words “-hotwith- 
standing anything 'cortàined"in ihis Act/ "It means 'that' even where 
the tenant has express permission in, writing for subletting from his 

'* "landlord that is no protection for hith i£ be has dublet for à period of. ^ 
not less than seven year. piring on or after 1st October, 3946. 


edant tant seta n RO tose 
Ona proper construction of section 11 and section 13 of the Ack: under 
proviso. (b): (Í) of: section :ri-of the Rent Act any: period ofusublettingi «16 : 
. Prior to. and continuing ion or. iafter..1st: December;:.1948 disentitles la '. -: 
“tenantiifrom any. protection.iunder.section:11-(i) of thétAct,tifjsuch - +- 
subletting ‘Nas beencfor more:than ‘six. consecutive.months for. the whole 1-1 
or a-major.portion:'of'the premises without a ‘contract. in writing ;* 


i expressly permitting such subletting. Ste d Eu 
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Section : ti "f the "Act has nothiiig to do with" notice do quit. and ic i$ dot - sS 
necessary: that" 'ihè‘ notice to "duit should’ be itt any pattiéülar form ` 
except as required by the Transfer ‘of Próperty ‘Act nor is ‘ally ground 


need be stated in it at all. 

f [200^ ‘ si? E E. S roes Notte sl bee nd, 
sm. Gangameyee Dey : v. Manindra Chandra Nundy |... °, | os; 908 
lj pres 
'Evidence—An entry in Cash Book which shows receipt ot Tent L ‘without 
prejudice "* is inadmisable in evidence; see Lease pe, uyo |a nan É 5 


a- 


2 Louer 


Evidence Comperative Value of the evidence. of ‘finger print sapere 
and that of ‘handwriting experts, see Appeal atte eg 8a He. cui we) 897 





fana iss 1 

Evidence Evidence of illiterate and ‘improvident villagers. “concentrated ©, 

in police camp for want of considerable Accommodation in the town 

is admissable provided it is corroborated from other reliable evidences ' 

of record; see Appeal BOR: RO qutt age Lt eu eot 397 
Evidence Act, Sections ” 73 and ali (9, if applicable to gis ss 

trials; see Appeal ` PE UR exem ., 897 
Execution—Compromise decree embodying the agreed scheme of division 

of debutter property and separate, possession and, realisation pf rents | 

by each of the two shebaits, passed ina declaratory’ suit by one Ahebait , ] 

—The Deity not made a party—Objection to execution by the other — 

shebait, if valid—Code of Civil Procedure, (Act. V of 1908), section 47. 


Yu 


A and M the’ ‘joint | “shebaics i in respect of, ‘the. debutter dé 
submitted ‘an agreed , scheme ,of its, division in ‘two. shares and of Q2 
separate possession and realisation, of ent. by them separately, and, the s 
Court’ passed a decree treating | it as. a _ compromise. Thereupon’ M. gered 
applied for execution of the decree by appointment of a commissioner. T: 
to demarcate the position of the partition wall to be erected and A. 
filed objection under section 47 | of the Civil Procedure Code. that the | : 
decree ‘being. one for declaration’ and the Deity being. not, made' ja Lo 


party, the decree could. not be executed: E 


n 


9) we tas nJ eae eaa d 


Held, that the objection should , be upheld as the decree passed in, Ls 
declaratory ; guit cannot, be enforced by s execution Proceedings, 


nta 


Peavy ct l4dni 

ode QU aid [QN Sosa bs oons ata vo DE 
Atul Krishna ‘Roy v. "Manniotha Nath Roy, , io ro atte. cain be Sau 48 
ae oe . =i Ha 7, CALE - " 

wl dae ee Se Met ed 230 

Exeoutor, if “debarred’ from Purchasing any part ‘of the testator’s 

assets; see Account 7 d E ves 03 
au 230 3,5 Ma] xus uS orst ora eke Gotos x aX 


Fiductary.; pein A ipeeas in fiduciary; position: :cannot hold: for. E 
himself- .but-, must, : hold s'as ~ a‘: trustee; the thing »: which: he: mayı . : 
have acquired.’ through íhe::opportunity.: afforded. to: him simi ihis: T = 
fiduciary: capacity! -Such a« person. cannot: bei allowed to: place himself. 
im such;a.:position where his. duty -conflicts with: his ;interests;- see 5. - - 
Account EN Ses es nete Des MOU pejt A 


Z 


Vor, 83]... i. INDEX OE. GASES, n, «s `~ 4p. 
fins a "s pu ANDE as, a S ‘ ; : 
2 ge A - ud He os PAGE. 
F. 0. B. and. F, O. R. contrats, distinction, between; see Damages. . 599 


Àj 


Das p Sop (DÉeeniif gea 29 00 ubqe o. b aa elc od ' eH ne 
F, 0, Re distinttion, between F. O., B. contract and. F. O, R. con- - 
tract is that there. is, an obligation , normally. under „the, F..O. B.. 
contract for the buyer to name the ship and there can be, po corres. 
ponding obligation apart from special agreement in a F. O. R. . 
contract, for the buyer to, name the Railway; sec Damages, . .., .. . 299 
H . E M IP car eile tree ct N » "E £5 
eat T$ ab ou. ts aes ware 2 Pye Mie PON hee ty ee 
Forfeiture—a lessor ‘is. entitled to forfeit the prop ics of, the lessee ,, 
remaining in the leasehold property after the expiry of the, leasc 
Such property as has been forfeited would remain on the land aud 
when the lcsor obtains possession ,he would.at the same time recover, . >.’ 


a3 : 
possession, thereof; see Lease, | 


CEs AEE SSE EE OL, nose SEN SY B7 
sonat gent sort opt Qedt( 7 ata Mt Tor ne mx 
Forfeiture—Whcre the decd of an ancient grant, ig not available and. . 


services form part of rent, mere failure to pay rent on demand does 
not ordinarily, ental} the, forfeiture of the, tenancy and hence it annot - „ 


be inferred that, the, deed, contained a term viz, that, the, land would 
be resumable if the sh bait.of the tenant, deity failed to. perform the, , .;., 


services as this could not have been the intendon óf the grantor; se 


€ 
; - 
Ej ene fie ed pep edt Ok e cef SMS acto nae) s Tt on (Pesos E 


yippee o s ud bne ut “aif St tita 


Frustration — Contraci Damages Judgments el. House of Lords. or of E 
Court of Appeal in England, if binding on High Courts in India— 
Frustration, doctrine of—Inuented, by, Court fo, supplement defects of. a, i 
actual ‘contract When, can be, invoked — Areillary, relief, only, subset. «a, 
quent fo frustration. Legal, efect. .of frustrations arious „theories n - 
regarding the doctrine of frustration Implied, terms [o gwa He ems 
tract ils, business, efficac TL gontract phen ; dissolved -—", Frustration of ., 
of contract "Rot an accurate expression. Frustration, when takes place, 

~ Epec of Goverment Order, and. NAPE: pes ars i am et 
3 ep eset, Cub. Cone tat T Dat, hanme ad adea One Peron 65 
None of the judgments of the House of Lords or of the Court of Appeal 1 es 
- in England is binding on this Hon'ble Court but they are entitled to 
* the Highest respects, but the judgnicats of the Judicial Cómmittee of the +! ret 
Privy Council are binding on this Hon’ble Court. 


peter Se eh Cnr à ered el el pure ee a A aren a5 PF 
The doctrine of frustration-is invented by the -Court in order’ to supple: ` ie 
ent the defects of the actual contract. The theory of * implied! wy 
condition ' is not really consistent with the true theory of fiustration. 
It has never ;becn acted on by-the-Courtzas"a ground"0t decision ^ '* 
_, but is merely stated. as a. thebrotical explanation.: ^ «cs onc UM" 


aet 


Frustration depends on what.has ractuallyshappened and its effect ‘ont MU 
the possibility of .performing the contact. Where ‘one’ party -claims ^ 
. that there bas been frustration aud the other ‘party contests’ it, ‘the ° 
Court has got to decide the issue ex-post facto in the actual circum- 
i iL! 


naX tay oet dt 


stances of the-case!. «cone ln v c 0n sov 
It is a separate matte, whéther ‘some’ ancillary relief, should be, given, as 
for failure öf consideiatiori cohsequént ón the fusnation” = 
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The legal cffect.of' the frustration ‘of the contract dóes not depend’ niet 
intention of the parties or their opinions or even knowledge as to, 
cvents which brought about’ tHe” frustration but upon its occurance, int” 
such cixcuristarices ‘as ‘to show ‘it’ tó led ‘inconsistent, with! thie further 
prosecution of' "the adventure. ' "re ap WP tice ee 
e 4 ? * os $ T feces do Wee a Ser. d 
It, is not-a necessary implication that’ the buyers’ ‘undertook “an "absolute ^" 
obligation to pay for and take delivery of the goods, whether permits | 
or railway ‘facilities were dr were not, obtained only, with a view to give” i 
the contract" its "business ‘efficacy: , ME. E Bs 
y ter nd 50a. ee te i8 FOE " nt ite 
When people ‘enter into a’ contract which ‘is ‘dependent for’ ‘its per 
formance on the continued availability ofa specific ‘thing’ ‘and’ that’ 
availability comes to an end by reason of circumstances beyond the 
control’ of ne patties, the contract is ‘dissolved. 


MOTHERS 


Ma rtt a 


* Frustration of’ a` contract” is"àn ‘elliptical’ “expression, ‘the f fuller ‘and ^ 
more accurate’ expression being ' frastration of ‘the’ | adventure « or the A es 
commercial t or rpricticaf purpose of he coriiract nom uw 


nr . aN. * ^ 
1 


‘Fhe question whether frustration has occured or not depends on the" 
OR of transaction, the surrounding circumstances and the co com- |... M 
ierat purpose of ‘this, contract. 


Vette us in iia - ui 


^d 
The commercial or practical purpose ‘of. this contract Was. defeated ` or.. 
overthrown by thc iefusal ‘on the part’ of the Government. to issue” 
permit by the fion: ‘availability of the trans ort facilities and the, , s . 
birgi “Government and, "ültimately | : 


axj Q'3 sat on in we regt Daeg. 4 


Ram Kumar. Aire: v. P. e. Roy & Ce; (India) Utd > | 


pie o te Qo page ee i F $a MN ntu 


Govt. ef India Act as adopted by thc India (Provisional Constitatioi) 





Order 1947, section. pap rin State ":, acer greca Mm of; scents '! 
E T bone deett d EE ao Meth d mu do UE 
üovsrhnient: of India Act 1935, ‘section . 299 Sos 1: and! -3,: it e . 
requires separate interests to: be valued separately; sce Compensation ...". Y "pl 

Grant—When the- holders lof: the grant are- unable or unwilling to per +! i 
form the services, the Zeminda necessarily has not the right to put: an‘ ‘ 3 
end to.the tenure; sce fé Ejectment Ace qum eO ee hoy at 1744 


EN ` t- > ` py et ) 
Hindu kaw- Eris Dedicato for a religious purpose—Òwner ir in the 
contemplated trust not diwcsting himself of the property nor acting as 
a trusice—Dedication, tf, valid-—Dharma Chhatram—if,, means | à. 
charitable trust. g ' 


Vor. 8 : IND CAS 
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“Held, that in order to create a proper and valid trust for charitable. 


purposes ‘in thie ‘shape’ of `a "Dharma Chhatrami (presumably an 
institution having charitable objects) there 'müst be a dedication. 

Where the owner never divested himself of, the property which: was the 
subject matter of the proposed charitable trust and the owner kept . 
the property in his own name and over and above the owner neither 
declared himself nor acted as the trustee in respect of such trust - 
property, it 'must be held that there cannot be any presumption of 
the existence of any valid dedication for charitable purposes. 


Kapalavavi Kasi Rama Rao and another v. Kptta Venkata Ratnam. -.., 55 


Hindu Law—Widow—Rcmaining in wrongful possession of the fainily 
property—Limitation for institution of a suit. te wate ats 
Held, that when a Hindu widow, who is entitled to maintenance only, 
obtains wrongful possession of the joint family property -exclusively 
to herself under a wrongful claim of title in her relation to other 
members of the family the question of limitation to tbe just, claims of 
the other members of the family is not casy to decide and is onc of 
gencral importance in Hindu Law. . I DES 
Goswami Shri MaganlaiJl Góverdnantatji Maharal v. Goswami Shri 
PurshottamiatH’ Waghestitalyi Maharaj and another SA ooe, 40 


Identification of Prisoners Aot, section Cee ‘thumb > impresion, . 
of prisoncrs; scc' Appeal eee A 597 


Miegality--Distincion bepecen illegality and irregularity; sce, Muider g2 


' impleading of three sets of defendants in thé same suit—When not 
maintainable; see Code of Civil Proccdure EE el. 0, 182 


x44 


Indian Contraot Act, section bag Meaning of the word “cacion ''; 
sec Damages i vee ; 358 


ote t^ 


Indian Centraot Act, scction 72—Payment of a dcactal amount by 
the stranger on attachment of' his property is not recoverable under, 


this scction; see "Damages ^ ^ 998 
indian Contract ‘Act, Section 74—The provision for forfeiture in a 

lease do not constitute a penal contract as contemplcted by Scction 

74 of the Indian Contract Act. Sec Lease EN ; 57 
Indian Limitation Act, section 28, operation of; see Partition E 375 
Indian Penal Code, sections 34, 149 and j02.—Penalty; sce Senteiice eo ago 


Indian Ponal Code, sections 1z0D, and 467—Forged thumb impressions 
ge PROTOS AS Se ES WU Ia . ME 2 - st 
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on “pay, shecis—Fábričation, of Muster Rolls False entries. 
Conspiracy to cheat the District Board; see Appeal , Jub ISTA. 397 

Indian Penal Code, section. 302, 392/397—Two separate offences of ; 
murder includéd in one charge, if an legally Stier, the Whole, 
wial; "see Murder ae D i 2.92 

Indian Penal Code, Section 323—On: a charge ünder section 323 ' Indian 
Pcnal Code offence can only ‘be compounded ‘with the person to whorn 
the alleged “hult” is caused, sec Compounding an offence re 179 

Indian Penal Code; séctions, 32 5/34, hates under! ‘see Colle of Ciiminal 
Procedure ae 2 : O: 

Indian Penal Code, Section 341.— Meicly blocking à way does not neccs- 
sarily involve an offence unde: this Section; . see Revision B 99 

Indian Penal Code, Sections 425 /430—A landlord ¢ cannot be charged for 
commission of mischief when “his only fault is an omision to supply 
water to his tenants; scc Mischiet ^D ST cud bs 00 A7] 

Indian Railways Act, section 77—Thc notice under section 77 must be 
served within sik months to jun not from the time „of. the delivery of.. , 
the goods to the consignee . but hom, the ,ume „of, the ‘delivery of, the ~ 
* goods to the Railway tor calriage by the consignor, sce Limitation... 165 

BIN RS i T 4 is de» QS aceti thui GD oeg Te ate set 
Indian Sale of Goods, section 36—Applicability; sce Damages |. 390 


Insurance—Scction 107 of the Instance Act of, T of, thc... 
Adyocate Gencral to initiate proceedings cam be challenged; sec 
Intra ves ... p N M . I. Bo 397 


t : ext 
Interlocutory Orders—Without prejudice to the contentions of the 
putes in suit; see Ejectment x: Sw dugom She eA RT 


NE 

Intorpretation—A section of an enactment must be construed as a whole 
and a tue principle 1s that sound interpretation and meaning, of, thc 
statute on, a view of the Enacting Clause and Saving Clause and | 
panviso taken and construed together 15 to prevail; sec Ejectment its 306 


Intra vires— Legislation in respect. of, Insurance and cation of ew. ; 
offences —Legislatiue powers of the Central Legislatyye—Constilution 
dct, section roo, Schedule VI List L, Items 37 and, 42—Constitution | 
Act, section 49(2), if. prohibits the executive machinery of a Province 
being put into action in respect of offences &regted— Prouincial 
authorities, competency of, to prosecute or .imtbtate proceedings— 
Constitution Act, section 124(2)—Central Legislature's power, to limit 
initiation of procecdings to officers of the Central Excutrve— Cential 
Legislature's. power te impose duty on an officer of a. Province— / 
Provincial Government, tf can take steps to secure the enforcement of 


Vot. 85] — i -INDEX OÈ CASES. 


P 
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Legislation, in. respect, of insurance anduthe. creation, of new: offences in .. 


respect of insurance ;come ,exclusively , within. the. legislative., powers - : 


of the Central, L is lature by: reason „of provisions, of section 100. and 
List I, items 37 „and, 42 -of seventh , schedule to,;the Constitution Act. 


Section 40(2). of the, Constitution „Act, does not, prohibit the ordinary 
executive machinery of a Province being put into action in respect of 
offences created by Central Legislajure.. unless there be an express 
prohibition in the legislation itself. . 


m 


Though an offence is created by an enactment Of the Central Legisiature, 


operating in the exclusive legislative sphere of the Central Legislature, 


the provincial authorities responsible, for, enforcing criminal law are 
competent to prosecute or initiate prosecutions for such offences... 
P ces 


` ~, {The enactment of the; Gentral :cgislatureimay!-expressly .limiv-initiation. - 


of proceedings to officials of the Central Executive or may require 


e 


n 


the previous sanction of some other person. or authority before pro“: = «+ 


ceedings can be commenced in respect of such an offence, section 124(2) 


‘of the Constituuon:-Act enables. the Central: Legislature to confer such- 


a- power or impose such a duty on an officer ofta "Province. ` Thus- 
there can be nothing ulia vires in a Provincial Government taking 


steps--to:.secure the. enforcement of ahe ,law-in.iespect of offences: ~> 


created, by the. Insurance Act. or in the- Advocate-General. òf. the 
Province bemg-specified in.the Act as. thezperson to control the iniwa- 
tion..of proceedings under. the Act. | Section : 107-. of. the Insurance - 
Act maynauthorize the Advocate-General sto sanction proceedings to 
bé initiated by -his Provincial Government, or"some- one. on sbehalf of : 
that Government. +++ k eet ate A tee eed i ‘ 

eo MS a rat 7 


ae. fet as 


7 


Before the sanction is given the Advocate-Geneial mist have proposals - 


Section’ "lj of the’ Wistitdhte Act Af ‘fgg is ihtended’t6"Profect insurers, ^ ^ 


“Must, if necessary, be entitled. to 
. Advocate-General as not having been SR to the person who initiates 
: ` 5. 
P 


before-him for the initiation hy some person of particular proceedings 


.of axdefihed nature under the Act against ong:or more off the- specified 
"persons,and he must sanction the initiation . of those: proceedings - by 
‘that, person, and. that. if pioceedings are initiatedsby some-onei-other 


than, the! person.:to:whom the sanction. has beer given. or if“proceed~ 
ingsi substantially. different .from. those: sanctioned. are- in. fact initiated, `. 
the provisions of section 107 :aré-not: complied with: and. there -will -be 
no jurisdicuon for a Court 1o ‘entertain the proceedings. mee 


^D d 
a 10) oE aE PUTRAS p u on iat TOT ORI e NON IUE 
dirediols; MBhagers ahd other’ persóns indicated ‘hot: the initiation of, 


impidper  prddeediiigs:  ' Uitless" thé” proteción is 'lo "ba Worthless, "they 
a iH E 


woC i.c c6 ó2 Hu xaerim]l Cue failed a5yainebrtheny 
the proceédings or to (he particular pr ceedings initiated against then, 
. Har D) 5 iors ie tans I 41541£ ela) elt us Mt on Jot Met 


. 
‘ 
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It ıs desirable that sanction should be given in writing and should on 
the face of it indicate reasonably clearly by statement or references to , 
other documents the necessary matters above set out; the section does 
not require any particular form of sanction or even that it should be 

: always in writing. What is necessary is that if challenged by a defend- 
ant'or accused person the plaintiff or prosecutor should be able to 
establish “to the satisfaction ‘of the Court that the ‘requisites of the 
sanction as set out above have been ‘complied with in respect of thé 
sanction on which he relies, so that thé Court tan be satisfied that it 
has Jurisdiction u to entertain the particular proceedings before: it. ` 

A valid previous sanction is essential to the jurisdiction ot the Court to 
entertain proceedings. 


On any individual who initiates proceedings, whether an officer or not of 
a Provincial Goveinment, lies the obligation to establish that he has a 
sanction' from the Advotale-General for ithe initiation by bim of those 
proceedings: s 


Thakur Raghubar Singh and. other. v, King Emperor 
t ' 


Joinder of changes; see Appeal. a m tet 


1 "s 


D 


Joinder: of: Parties "dnd: causes: of scien Waele not: maintainable: see 


Code. of Civil Procedure ‘ © val V. nigh fe e A at ON 


durisdiction—4A ppeal from decision of High Court—The Bengal-Money: 


PACE. 


Lenders Acti (X.of 1940), section 38(3), appeal, if competent —Code of-- - 
Cnil Procedure. (Act V of 1908), sections 109, 110—General law for: ^ 


appeal from decision: of High Court to -be followed —Appropiiations of: : 


over paid sums. due to higher rate of interest, how to be made—Bengal 
Money: Lenders Act, sections 30(a) and 36(1)—Combined effect of these 


retroactive sections—Creditor, if has right to demand the sum:represen- - 


ting the deficit interest from the statutory interest where the document 
provides an interest less than statutory interest. : a 


k- ky 1 . 1 


Though no, further. right of. appeal from ih dicho. of the High: Court 
is expressly given under section 38(3), yet from. its provision ‘that: ‘ 
declaiation under:it shall be “‘ subject to appeal, if any, as if it were a’ 
decree, of the Court’, it is evident that the declaration could be 
appealed. against only if a decree. passed in similar circumstances would ~ 
be open to e under the: M law viz ithe Code ot Sivil 
Procedure. T f mt 


Once a Proceeding under section 38 reaches the High Court, further, 
rights of appeal are governed by, the provisions o£ the Civil Procedure, 
Code and if the requirements of sections 109 and. 110 are satisfied, the. 
appeal thereunder 1$ quite competent. 


TI 


A die te 


As there isn no express provision , in, ‘the. Act regarding appropriation, of 
overpaid sums, the payments towards interest made at over 8 pe cent 


1 


m 


of 


q tse Qi a EO AUS 4 9 X. yo. Ca - wo oss 
: Vot: 83] - İNDEX Or’ CASES. 


should first be’ applied i in. Feduction ot the inieiesi then remaining due, f 


and if any Surplus ‘ts lett over, it should go in reduction of the ` 


principal’ outstanding ‘and it should not be kept by the creditor in his 
hands with a view to its appropriation towards future interest. 


The combined, effect of the -xetroaélive provisions of Sections 3o(s) and ^ 


36(1) is that an account should be taken between the parties on the 
basis of reopening and read justing payments made and. appropriated ` 
before the Act came into force so as to allocate the excess sums paid to 


a reduction of the principal outstanding at the time of each payment. 


It i$ not correct io say that this mode of taking account between the 
partics would confer an additional benefit on the borrower not ĉon- 
templated by the Act., On the other hand, it would be anomalous if 
the lender ‘were to have the use of the borrower's money, namely, the 


excess sums paid, without having to pay any interest thereon, while his ` 


own principal money would: be carrying nien in its entirety without 
any corresporiding reduction. 


The ‘Act nowhere confers upon the lender the right of demanding the 


sum"representing thé ‘deficit interest: irom the statutory interest’ where 


the document provides an interest Jess than the statutory interest. 
Kumar Pramatha Nath Roy v. Kumar Sanat Kumar Mukher]i 


Jurisdiction ‘of arbitrator appointed under section 1g ot thé Defence 
of India’ Act; see Compensation, E ote tee we 


" , 


suristiction“ovigtiat Jurisdiction of Federal Court—Government of 


India ‘Act as:adapted by the ‘India (Provisional Constitution)’ Order ` 


1947, section 304—‘‘ Acceding State’’, interpretation of—Section 6, 
sub-section 5—‘‘ Sübject' to the provisions of this Act”, construction 


of—If confer wider powers of original jürisdiction other than that in ' 


section’ 264-~ A"State ” in section 204, sub-section (r) proviso (a), 
whether means any Staie or an Acceding State. ` 
em 

A State which Bias ‘acceded to the Dominion ‘is referred to in the “Act as 
an Acceding State and the instrument by virtue of which a State has so 
acceded ‘is referred to in'the Act as Instrument of Acession of that 
State. $ 

The opening, words *' subject to ,the. provisions of this, Act ” in section 
204 do not qupport a, wider construction of the. section as there” are 
no ‘other provisions . of ‘the “Act. ‘showing , that, the - Federal. ‘Court is 
empowered t to exercise original. ‘jurisdiction in ‘respect « of „matters, or as 
between, parties, other than those specified in. section, "204. ae ery 

The reference 10." 5 a ‘State i in caine. (a) of the proviso to upalo (1) 
has mot. the effect of extending, the jurisdiction, to cases where any State 


is a, „party to 'the, dispute specified i in, ‘sub-clauses G). Gi) and (iii) of the , 


proviso but, the , proviso, is , designed , only., to, restrict, the jurisdiction 


an g 


wheie a State is & party to a dispute, to the cases enümerated in the 


457, 
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S af PAK, 
said sab-clauses, and in the context of this restrictive provision,” .He 

` words’ ‘a ‘State n can ‘only’ mean ‘an’ “Accéding State" referred. to in. - 
sub: section (qQ and. cannot "include a Won-Acceding , State, 50 as | fo” Eala 


aes 





enliige the scope of ihe’ jurisdiction. a gf uice t icu x VA ART d 
Ranigarh $ State v. The Province oi. Bihar. 4 "R 
“Tag ‘Acquisition, Act, ' section’ 23. “Subsection 1 and” 2 Deteriinitión MN 

of asiiduiit “OF "Compensation; See ; (opcion ie qu WEE CE 
iG ral tad Dhu: tndooa Y. "ost d 
S In 
'Landierd dinnot’ be ‘changed for coriiission of mischicf under adir i 
- Pefial Codé for stopping w water supply, to tenants; see Mischict. i k i .OMH. 


ep . j avid. as 2» ae e 
Lease Brichfield- -Lestee- to keep. the, roads, bridges, etc. an, good repair, 
"and: not to sublet—In default, termination of lease. and:.xg:entry by. 
lessor—Lease for ro years fiom_a2gth. Feb: uary——Delivery of. possession; 
to lessor „after. expiry of period -and three month's grace, thereafter .. 
< “allowed for removing lessee’s goods—Tenancy year of 24th February. 
to and February, next, year changed to financial year of sti April to | o To 
31st, March next year, and excess payment for this change, accepted, by, hs T 
lessor—Paymént. in 1937, till; „34st, March, 2934, accepted, by lessor.—. ir pe 
Correspondence by lessee with léssor upto 14th September, 1938, for x 
renewal OF 4 lease, without, success—Subletting by. lessea meantime and no; 
delivery within ‘the time allowed by lessor—Suit for ejectment-and per- 
: _ manent. injuction; ;restratning lessee. from. removing his Jorfeited.. aia 
— Lease, . when terminated—Nature of “lessee’s possession thereafter— .. 
Receipt containing the words “ received without prejudice ”— 
Counterfoul, if. gan be received , un ,CUidénce-—Entry, in in Cash Book 4 kept.- z 


TA 





dn regular . course of , business. ,cantaining the . ‘number of, receipt— : 


"2 


Presumption, t that the. receipt. ; was granted, jf can be. inade— Transfer. TON 
of Property . Act qv of, 1882), section 116; *t holding over: ' " requisites = 
^. for—Acteptance of.,rent. long before the, “expiry, of. lease, if raises a. M 
presumption of assent by lessor—Such, acceptance, if conclusive „proof ^ 
-mForfeiturė claüse— za Other. “materials”, meaning of—Suit, for. eject-. -` 

' ment.and khas possession on the bass of a lease containing forfeiture 
_ clauses—Relief for declaration, , of - title, . Af, essential —Conditions, ino 

para I part, Mt, Jf. benal—Indian, "Contract, Act. x, of 1872),, Section | ed 
` ft Rermanent: injunction, where granted —Granjing a erred, of grace, | 
if amounts- to wawer of forfeiture. 3 - AS 


fes KNEE s 


Under'a iglitered "lease ‘fora periods of ‘ten Yeais' fióm 24th "relitiaiy: 

: ~ 1938; granted by' P: DES K was prohibited froti” subleiting’ thé brick-." 
field’ etc: "'árid^ was ?ehjoihica i maintain the roads, bridges éte. in good ae 
repair’ ' ánd' Working | order ' t6 ‘thie satisfctión of P's Engineer ; failing’ 2 

"which P's special" right ot^ Yelenitry. was reserved in "addition" to! his ^ 
general right. of re-entry for breach or non-obseryance of Convenants in Vl 
Parts I"and" if’ of ‘the Schedule’ which! was’ : partially ‘modified’ later’ "^*^ 
allowing K^a grdče of `g niohihs" foP'rétnoval"of k's “mátrai alee 
termination’ of lease ‘after whith’ all laterials Were"tó be forfeited’ tor 
P. ‘Ta 1933 "p. accepted ‘extra poteit ws K'and quine thé'yeaf of "l - 


»u ch Page hinge o. velvet noma nap F mr OE oral : 
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the tenancy to, coincide it with financial, year. i, entrom ast April, to. 


sist March next year and the, last payment," received, without preju- 
dice was in 1937, for. the period ,upto- 1938. _ K wrote. latters. to, P 
before eapiry ,of the lease -for Aenewal, of the lease, and 1eœiving nò, 
reply, did not, deliver possession to -P's enginccr,on the belief, that 
silence meant assent. In the letter dated | 1 4th , September, 2988, K 
was refused renewal of the lease and was glianted time till goth 
Septeinber, 1938, (o remove and vacate and deliver, possession, , There: 
after P Bled a suit alleging that K sublet the brickficld, caused damage 
"to it,” did not maintain the roads; bridges ele. Jn, proper repair, 
refused to deliye: „possession on expiration, of lease and did not remove 
his materials even. after three months of expiiation of lease: 
e Do ae INS a yt uo or Nf " 
Paragraph ar of, Part i :of , the. .schedule-.provided:—That the lessee 
a shall ,before,,the expirauon oi. prior termmation of the lease hereby 
granted .remove his boilers, engines, biick-kilns, railway and tam 
lines, bricks, tools and. plant and all other materials whatevei ‘and 
.yield,up the said demised , premiyes unto the Scaetary of ‘State and. 
that those , bricks, tools, and, plant ‘and -other .mateiials that shall not .. 
- be removed before: such expiration. or, prior termination shall become: .:- 
the ; property. of, the Secretary of;State.",; —. 47, 


Tell nua ut ts CE un "ES te TM. a n tn 


num or 


It was modified by paragraph 1 of Pait Jil which ptovidéd ‘that ‘the 
lessee shall -bt at liberty ió keep ön the ‘said’ premises hereby demised " 
for three months: after ‘the expiration or prior-termination of the term 
of this-Icase ‘by bricks, boilérs; engines, trucks; Kilns, -railway ‘and 
tramlines and: all“other material” whatsocver-may have been manu- 
factured: by ‘him inthe premises in^accordance with the conditions of 
these presents, but any bricks and other materials left in contravention 
of this condition shall: become the’ absolute ‘property ‘of the Secretary 
of State without payment. ~ Pew oe epp c te 


1 ^ pi Antea y t, a kt 


elo dab ee 


. Held, that alteration of a material term of a registered lease cannot be -' 


effected without registration, that-frony the correspondence it was quite, 
clear that both parties believed ‘and ‘accepted ‘the ‘position ‘that the 
lcase: terminated by efflux of'time-on 231d February, 1938) which was '^ 
the cortect position, that thé possession was: plainly^not only without 
consent of but against the express desire of the ‘lessor; that 'the-entry 
in the Cash Book of the lessor that the amount was '' received without 
prejudice " cannot be admitted‘in evidence to the detrinient:of the ^ ! 
lessor that though the piayer for taking in evidencc-of the counterfoil_ 
of thei receipt: for 'rent:paid in 1937 upto March 1938 -is ‘refused’ yet 
there are’sufficient- materials on which to hold that the ‘fact’ of receipt 
o" without prejudice: ofthe’ amount of--Rs. 6,600 wás communicated —' 
to the lessee. $ ee Ee ME ore 


D MBA 


leethr Uitte sITfee C 


JANTES “ peartfa Be igwnt5 Jo thd ois 
' Wheie the Hubei of tlie receipt alleged to have been granted appears 


in -the Cash Book kept in the regular couise pf business, there is a 
hrs” 1 rH AERA re are s ria e. Pdi e pete POT. hey Qa 1 Bee 
Dee Eee eee UIN, M Peci pi An mae numver wae ofmolally 
` granted. ` ] DURS 


“a 


''Thic entry showiug reccipt of rent being inadmissible in evidence there 
ib no proof that ' Rs. 6,000 was accepted as rent. It follows therefore 
that the'facts necessary to constitute '" holding over” according to 
section' 116 of the transfer of ‘Property Act have not been established, 
and as, the lease validly terminated by cfflux of time on 23rd February, 

e 1991, the plaintiff's prayer for cjecument, khas possession and for 
` meme profits "must be allowed. 
[ 
The use of the words '' otherwise asserts '' and the acceptance of rent, 
as in the present case, long before the expiry of the lease raise only a 


rebuttable presumption of assent by lessor; as the lessce ‘cléarly | 


remaincd in possession against the will of the lessor and as the rent, 
if at all accepted, was accepted long before the determination ot 
the lease, it would be unreasonable to suppose that such acceptance 
was conclusive proof of assent to lessce's continuing in possession and 
that it would be open to the lessor to show that in fact there was no 
assent. o 


The words '' bricks and other materials ” in the latter part of paragraph’ 


1 of ‘Part’ IIL, which might be left in. contravention of the contract 
for removal within the stated period of 3 months, include all the items 
mentioned in the first part of that paragraph. In this'view of the 


matter, there can be no doubt that the bricks and kilns as well as all ` 


othe: items specifially mentioned in paragraph : part III which might 
have. been, but were not, removed in accordance with these provisions, 


become the absolute property of the Sccretary,of State. The words. 


“ other materials "’ in the lattcr,part of paragraph 1 of part III include 
the tools and plant of Pug mills, but cven if this be not so,, these items 
would. be forfeited under paragraph 11 of part J, since paragraph'1 
of part YII of the conditions makes no specific reference to them, 


The provisions as to forfeiture and the modifications introduced by 


paragraph 1 of part III of the conditions was liberal and do. not con- 
stitute a ,pcnal contract contemplated by section 74 of the Indian 
Contract Act. i 

In the present suit as famed it was. not nad for the plaintif. t to 
ask for a declaration of title and recovery of possession of specific items 


of pro Because such property as has been forfeited will remain . 
property. property 


on the Jand and when the. plaintiff obtains possession, -he will, at the 
sainc. timc, recover possession thercof. 


Me i n 


The action of the plaintiff in allowing the defendant time as a matter - 


of grace till. goth September, 1938, to remove his property will not at 


al] affect the matte: or cannot in any way amount to waiver. The : 


plaintiff is, therefore, entitled to the bricks, kilus, Pug mulls, tools and 
plant etc. which. were icft on the. brickfields: by the defendant alter 
goth September, 1938. 


Karnani Industrial Bank Ltd. v. Provinoe of Bengal and others m 


Legal representatives, dit "liable to deliver the account papers but are 
not hound to explain the account kept by the deceased; sce ‘Account 
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1 
Legisiation— Legislation in. ;respect.of Insurance and certain new offences 
in respect of insurance comes exclusively within the, PIE powers . 
of the. Central Rork see Intravires "T E 137 


of sale; sje Partition QUSE EN LAC cada s -— ^ 978 
` Limitatton—Indian Railways Act (ac ix "of 1890), ' section 77—Notice. 


The notice, under Section 77 must be served within six months . to run, 
not from. the time’ of delivery’, ‘of the goods to the’ consignee "but. from 
the time of delivery of, the goods. to the railway for carriage by the 
corisignor. 


d , 


Governor-General ^n Council Representing B. A. Bru" v. 
Sarbeswar Das and another ` e CEST MN js 165 


nf ARENIS M 


nu See ` ia . Ve ot ` 7 FUN 


Limitation ‘Act, sections 4 and 5A, Debt | Board not having. sat on 
the 6oth day,” the applicant for review was entitled to the benefit 
of this Séction’ in thie’ same way and to the same extent as in the” case 
of‘a review application before a Civil Court see “Bengal , Apicilind 
Debtors Act sei oe s - eL 158^ 


fg i.e 1 T 


Maintainablity when ‘the plaintiff's right of ownership were infiinged 
at different times by different defendants and there was no concerted 
action ór combination to dispossess the plaintiff, a single ‘suit’ against | 
all the defendants was not maintainable; sce Code of Civil Procedure 182 


t SU S E Qs Ag MU eR $ : ae : "I D . "ONE 25 
Malicious presecution—Distinction..bctween '' malicious prosecution ">: 
and, wrongful attachment "; see Damages ees - - 338 


5x TEN 1 . DEC EE. $ » wae 
* Misehlef—ZLandlord stopping. water supply— Whether can be charged. 
under section 425/430 Indian Penal. Code (Act XLV. of 1860.) ., 


A landlord cannot be charged for commission of mischief, when his only 
fault is an.omission: to supply watcr to „his. tenants. 


> à DIRA 2; t aa puta dhe n n NES 

When, the landlord fails to supply water to his tenants according to the. 
terms of his contract with the tenants, the remedy of the tenants will ., 

. be in a civil suit tor damages and not by bringing a charge for 
mischicf against the landlord. ; 


E whos 
Dra ety e Ee 
Ramdas Pandey and another : „v. King Emperor n easi so à as 177 
Misjoinger -Number of iuie joined. together; if; see. Appeal ^ 397 


Mortgage Si. by the mortgagee T which the purchaser of an equity. . 


^ 
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' Face: 
of redemption wat: not: made a party--Purcháser, uf can resist ` 
possession; see. Constructive "Res Jus. "s Er X M Ree 200 

n Pa aot F 

Mortgage degree—Exccution—Compromise—sale o of 4 items of „Property, , 
to decree holder who would grant puini lease to judgment; debtor— - a 
, Application for reopening this ''transaction " by setting aside sale ` 
° decd and the putni lease; see, Bengal Money Lenders, Ac. , 161 


EUssd 


Muhammadan "Law—Wakf—-Wahfnama—Ba ` Farzandani Farzandam, . 
Naslán' baad nàilin, Batnam baad,” batnin, interpretation 0f —Clauses of 
devolution, interpretation of— My gon”? in’ clatse (b), interpretation, 
,of—'" Mutwalli’’ in clause (d), interpretation of—'' Farzand” or 
“ Aulad ” , meaning of— Children of my son '' in clause (a), meaning |... 
of—Intehtión- of the wakif in ‘clause (c) —rhe procedure to, be. followed, ., 
after the extinction of the line of Modassur —Suit for possession— - 
Plaintiff can value his suit subject to check by Court. 

On goth July, 1849 one M executed ; a wakinama in Persian ‘providing o Ta 
that -he himself would be in charge of the endowment during! his life-, 
time and after his death his eldest son Modassar, would’ be the Matwalli.- 
and dfter his-death as follows: — : 


Clause (8): —“ ............ the said office shall devolve till the passing of ` 
ages (i.e. for ever) the repetition of months, as God the merciful wills _ 
upon the offspring of my son (ba farzandani farzandam) from genera- 
tion to generation (naslan _ baad naslin) womb after womb (batnam | á 
baad batnim); " 


DU 


P 2 oe Te 


Clause (b): —'' But, whoever from among the male issue of my son and of. | 
the children (offspring) of miy-son, is'learned and” God- “fearing” and ^7 - 
virtuous and adorned with the ornament of truth and purity and ' 
embellished with the quality of fidelity and honesty and celebrated 
for and qualificd with laudable qualities and pleasing manners, shall ~ 
be appointed to the office of the aforesaid ‘ tawliat ” (superintendence "7 
of the affairs of religious foundations); Ot m Tt 


Clause (c).—''-And'as long as begetting and ‘procreating contitiues from 
the stock and family and blood connections (i.c. 1clations) òf me, tlie ' 
wakif, whether male or female, the Judge of the time (re. the 
authorities in power) shall not be competent to interfere ini dny, matter’ 
whatsoever Pu making any changes or substitution (alteration);”" pes d 


, 


Clause (d):—'' And if from among the children p the mutwalli seni 
persons are found to be adorned and qualified with the aforesaid 
attributes, then the person’ Who’ i$ seniormost’ in:age Winong them bé ^^ 
entitled to the ' tawliat ’ and, supposing they be cqual in age then onc 
of them shall’ be entitled according to the advice of religious inussal: ` 
mans and sober (i.c. pious) leaned men, and so long as there exists 
male issue, the said office shall not be transferred to female "issuc s^: * 


; Yor 8a) - bles cas QF. CASES; » ^il. | 463 


ayo ! : (Pr Pack, 
Clause (e) : —' Mt, by divine. decree the palim jiecomia. extinct, then 
tdt shall be transferred to the feimales, "with thé, sante. aforesaid ‘tonditions 
as are applicable to the class of måles, Sand: With’ thz- samé .ghother . 

_ condition also, till be tatided” (damelyy that the husbdnds-of the females. c 
shall possess. virtue and piety, learning . and wisdom:. And if, by 
sublime divine decree, at any time, there be left not a single male and . , 
(or female) child from the stock and family (generatien) of ‘me, the 
wakif,,and from the children (offspring) ,of my, son, and. ‘if this.claim ' 
be seryered, then. at that time it;would be obligatory-and binding upon . 
the judges of the time- (i.e. the authorities for the'fime: ? being) to dis- . 
pense justice and equity, in: ¡the interests of the dignity of government 
and state (or authority) and (thereby) to elevate to the _ office of. 

"tauliat" some man, from. among - -the;, blood . connecties Kiélations) 
and kinsmen of me the wakif and-(from among), the ehildrén (offspring) 
of my'son, Y ‘who. happens to: possess ability, and, aptitude for discharging 
the 'dutiés.of "the," tawliat ’jand. éntri’ (hia, rena matte rong! 
on the conditions, mentioned abáye.^" ^, 5... 


i 
t 4. ‘op EET sikt 


M had site sons y! his three ,wives—Modassar, Md. Ismail and Abdul ^ 
Ohid. ` After M's death Modassar succeeded him as Mutwalli and after 
` his death ‘his only son Ebrahim !bécame ` ‘Mutwalli: ‘After Ebrahim's 
death’. without leaving issues ‘his'widowed sister’ Fátemia became ‘the - 
Mutwalli defeating the claims of Mdí' Ismail and- Abdul.Ohid. ‘After 
her death her son Ojhi became the Mutwalli in possession. There- 
upon the e)dest, son of, Ismailxbrought :the ; present, suit which was dis- , 
^ missed ey the «triakl, Court. , i On; appeal: te oa eM So ve! a nen 


yd 


1 


ED arro ae (yar io fosa ana auto baa lnc vea 


Held, hit die word " my “oft” ' octuririg in; 
and none.e and Taking: clauses "(a y and 
construction ‘would be that Mutwalliship i in "the first t instance devolve 
upon "uie deicendanis" ot €Méódasiur,' enetation , after generation and. 
"this meaiis that’ the’ earlier ‘Generation, Would éxchide: the i more ‘remote. 
The position’ thiis is that’ "the" office" wou Oi would no not, go E ‘the s 


generation unless the earlier- generation ig exBauigted an and the holder, of 
-the officé for the time being would 1 mot t be a “fresh! stock of descent. 





Clause @ Provides that if amongst the children c of the .Mutwalli there 
are found more persóns” ian oie endowed with ' "the “qualifications ' 
which are énumerated ih. clause se "o the senior mes amongst them , 
would’ be’ ‘appointed, Mutwaili, ahid, if ‘they are e ‘equal in age the choice 
would’ rest: "ot ' Pious: "Mussalinans mans. “On Bo ] -groüfids: however a a female 
could cóme ii “as Mutwilli, so long as à n ‘is available.” It a’female 
has got té be appointed at all it is (aid adwn in in the rst part of clause R; 
(e) that the husband of the-appointee must have all the ‘qualifications - 
which are prescribed for a Mutwalli under clause b). 

anu. Be! Gites wb Oben on ud ibo nautis m 
euin t pu e DE s i; 


The word. 15 Mutwalli '' «occuring in the fist, dine, in nae . (d) ban not 
include waif. A. but; refers only to! odassur, ` e uctus ous NÉE 
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The last portion of clause (e) obviously contemplates a state-of things 


when there would be no descendants either male or female either of ` 


the settlor or of Modassur also. In such contingency the Kazi is to 
make the appointment from amongst the blood relations and kinsmen 


Pack. 


of the wakif probably meaning thereby his collateral and distant ^^ 


«kindred. — ., - ; y. S, 

The expression '' farzand '^ or ‘‘ aulad ” would not ordinarily include 
the descendants of female dues though the daughters themselves 
would be included in it. 


The words Ba jfarsandam literally means “ with children " and when 
these words are added to a grant and occur after the name of the 
grantee they are construed to be words of limitation, and indicate that 
the grantee gets an absolute or heritable estate and not a mere estate 
for life. Thus ií an estate is granted to A ‘‘ with children '’,'A gets 
an absolute estate and the children acquire no. interest by the 

. grant. 


The expressions “ naslan baad naslin ” and “ batnan baad batnin ” are, 


really terms of art which subject to surrounding circumstances and. 
context, ordinarily confer, absolute "interests. 


«c 


The proper significance of the expressions 
“‘ batnan baad batnin ” in deeds of wakf is to' prevent nearer and more 
remote descendants from being treated alike. - As has been stated in 
the Fatwa Alamgiri (Cr. 11 P. 474) ' And if he should say’ “ upon 
my child, and child of my child, and child of the child of my child ” 
mentioning three’ generations, the produce i$ to be expended upon his 
children for ever, so long as there are any descendants and is not to 
be applied io the poor..-...............the nearer and more remote being 
alike unless the appropriator say in making the wakf ‘ the nearer is 
nearer ' or say ‘on miy child then after that on the child of my child” 
or say * generation after generation ' when a beginning? must be made 
with whom the appropriator has begun. 


The wakif has laid down that 'the descendants of Modassur would hold ' 


the office , of the Mutwalli. The expression i children ” or 


*' descendants '' would mean all descendants nearer and more remote., 
The words ''generation after generation " have made it clear that, 
. the earlier generation would exclude the | more- -remote and unless the . 


earlier genration is exhausted no Mutwalli is to be appointed from 
the succeeding generation. 


The words “ children ot my son’ as used in clause (a) as mentioned 
above do not include the daughter's children of Modassur. Fatima 


Bibi therefore was rightly appointed a Mutwalli and no’ question ‘of’ 
limitation arises in this case. The defendant must’ be held to be ‘out- ' 


ay à 5 
i pee Wat ow 


naslan' baad naslin ” and : 


` 


r 


r, [ 3 " 
VoL: 85] ire. TINDEX OF:CASES. o.u- 


rq 
side the. line of. Modassur's.children upon whom the office. of Mutwalli 
is to devolve under.the terms of the Wakfnama. 


- The intention under clause (c) presumahly.was that when the specific . 


line of devolution of the office of Mutwalli as laid down by him would 
be extinct, the Mutwalli. would have to be appointed from amongst his 
descendants. and blood relations either male or female. -The judge or 


<- authorities in power would not be entitled to bring in any outsider or 


otherwise interfere with the administration of the endowment. 


With thé extinction of the line of. Modassur the'specific rules-laid down 
by the founder.for the devolution of the office of the Mutwalli have 


also come to an end it is now for the principal Civil Court of the : 


District to make an appointment having in view the wishes of the 
founder and the general a of Mahomedan Law. 


In a suit t for possession b plaintiff as Mutwalli, he can be called upon 
to value his suit in accordance with his estimate of what the value of 
rights:as Mutwalli of the properties amount to; but the Court can 
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certainly check this estimate and decide for itself on proper materials 


as to what the Valuation: should be. 

Munshi Mahammad Éihqua Real Mutwaili ot the Wakf Estate of 
Munshi Mahammad Mazaffar, Deceased v. Kazi Mahammad Amin, 
claiming to. be the Mutwalil of the Wakf Estate of Late Munshi 
Mahammad Mazaffar . .,. .... "EC ET sii 


Murder— Code of Criminal, Procedure (Act V of 1898), section, 374, 
reference under—Accused committed robbery using a deadly weapon 
—Murder of two persons—Indian Penal Code (Act XLV of 1860), 
sections, 302, 392/397—Two separate offences of murder included in 
one charge, if an illegality vitiating the whole trial—Code of .Criminal 
Procedure, section 233, 234, 335—Illegality and irregularity, distinction 
between—Non-compliance, of section’ 233, if. irregularity or illegality— 
Section 537, irregularity curable, but illegality, if, curable. 


When two offences of murder are committed, each of them should be 
made the subject of a distinct and separate charge, the jury should be 
directed upon each charge, they should return a verdict on each charge 


after considering the evidence relating | to each and not a general verdict — 


on both treating them as oné charge though the’ two charges can be 


tried’ together. . 
Any ‘error. of omission or commission in he matter of procedure only 
and not'violating any positive enactment of the Code’ isan irregularity 
but that bon pi the PU ‘enactment, is an: ERU 

tero Fag 1 2360. 

The breach of the provisions of section 234 or wage ‘of: the Criminal 
Procedure Code would at most be irreguarity curable under section 537 
of the Code:but the dinate of this'section could not be called in aid 
to cure an illegality.. - P^ eap MARS aed e wc d 


* A 
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aii 


:466 THE CALCUTTA LAW JOURNAL [Vor. 85. 


r 


DEP Pace. 
Quee: Whether the failure:to-comply with: the provisions of- section 
233 of the Criminal Procedure.Code is an. illegality or an irreguarity. 


The Tone v. Kanal Lal Paladh © gt 
, Netice a Auk Nó particular dnm is’ neci. except, as iequiiod by. í 

‘the itransfer of propeity Act nor has any Bound"; ito Tbe” idi | i it 

at all; see. Ejectment EPA. sss Andes "EG - 5 306 
Opinion— The bracia if any, of: asking the opinion of remembrancer 

of legal affairs, .a Govt. Officer, in a ‘prosecution .by Govt., by, the ' 

trying. Magistfite, "js most Tepichensible and should be. discontinued 


forthwith, see Possession ^ Teg TW "re qs M 0. 248 


- Partition —suir by co-sharers—Res judicata—Lis, pendens— Transfer. of 
Property Act UV of 1882), section 52—Transfer, pendente lite, tf void— 
Doctrine of.lis pendens when to be 1nvoked—Indian Limitation: Act — 
(IX of 1908), section’, 28— Remedy where’ application for possession 
time-batrad——Code ‘of. Civil, Protellure (Act F {of 1908), Oxder XEXE 
Rules 58, 63, 98, 99, 105—Suit -under Order XXI, Rule 183,. df àcsuit 
for possession—Prayer for possession,. if mandatory—Limitation for - 
adverse possession, tf runs from the’ date of the confirmation of sale. 


origi anii ` EE Moe ld Fas gee Sah eens 


Where'd ‘previous! suit for- partition hy' some- co-sharers_ y creed, dx" 1 
parté/Ahé ^ question"whether. the ‘mother ‘of 'a--deéeased ‘personas -hiit 

- heir -was a -necessary party or not was decided, ihe" quéstion whether! - 
the said mother is a necessary party in a subsequent süit for partition 


by some other co- stems is barred: by res ene ` ret cam 


c 


Á yo X 


The doctrine. of-lis- "pendens althóugh it is contained in section 5% of the 
Transfer., of Property , Act, a' statute. which deals. with ‘ voluntary d 
transfer ' would’ “apply , to ecu pues Also, 1 i E. 

A transfer qm [7 is not- absolute. 7 prohibited i.e; a transfer 
pendente lite is not void or illegal, only the title acquired: by such-a- < 
transfer would be inferior to the title acquired under the decree or 
order which: is eventually passed in-the' suit during: the geudeuer: of: ^ 77 
which: ‘the’ transfer is: mate T a ‘pany: to- that’ suite: 


E Sl . es Se 


IP f, E ~ 


J, the decree- holder in a mortgage. suit auction- iuris the tive items 
of properties of the judgment-debtors. After the said purchase,’ R 
auction-purchased the interest of some of the judgment-debtors in 
execution. of ‘his, money,, decree... Thereafter J under the terms of a . 
compromise petition in proceedings under section 36 of the Bengal . - 
Money-lenders Act by the judgment-debtors -reconveyed two jitems.of . 
properties to them retaining the remaining three items of properties 

. in full -settlement of: his mortgage dues: - er a a PASUt vb 

ae af PS are 53 3 31 S E . vie a EY 

Held, that though: R: had the transfer during the pendency of.proceed. : -, 

ings by J, the judgment-debtors cannot be regarded as: assignees of 


e f -747 INDEX OF: CASES.’ iG 
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J qua auction- c but. that ‘they ‘as “sat result of compromise - yes 


1etained the title they. originally. had" as: owners and that the -doctrine 
of lis i pendens cannot be invoked SERM. R. 


Ra et tee honc n Ns et C372 


i Where: uder some ‘laws the — fór. recovery: of- Eiaa b i a 


party is not through.a suit 'but* through ah application,-if tlie period - 
— limitc for making thc application for possession is barred, section 


28 of the Liinitátion' Act would: not comé-into:tlie picture: In mens zo 


a case the remedy would -be barred but*the right would: not be extih-' 
guished, withthe result «that: if 2-pérson who' had -not- made an 
application: for. - possession: within" the- time liinited. by the proper `- 
Article: of: the- Indian Limitation’-Act; somehow ‘or! “other ^ gets 
possession and -is thereafter dispossessed by a third ‘person, his: suit 
against the third-person would not be defeated on the ground that he 
had no-title at the date of ‘the institution of ‘tliat suit’ for" possession." 
If, however; his title Had been extinguished ‘under “settion 38' of the ` 
Limitation Act the position would have been different, for, even if he 
had regained. posséssion somehow or other, his suit would have been 


_defeated; dependeni'on'the plea that though he, ‘the defendant, may ^ 
have been a trespasser the plaigna could: not recover as lie himself ^ 


Padine LE Cu. woos 


~ D 


A suit. under. Order xxi Rule: re Order XXI Rie 103 would in 


essence be. a suit to set aside an order of:thé Court passcd under 
Order! XX1 Rule'58-or RC SE vi eme nea ereton 
Misses: ae EORUM S ^ 


Si 2 a 2 "OS Dn ` 


^A suit Order XXI Rule 103 i$ not Ci its nature ‘a’ suit i possession 


of the property in respect of which ‘the. order had been made by the 
T EOE a M oa tar Le eee may 
be. uoo J t bros Hy fofi og 13 on DEDE E 


f YMO 


It would make no difference, whaona: as far’ as the. chatacter of the 


suit contemplated, under Rule 103 iş, Jequcerned even, if the suit is. 
instituted after the successful decree: ;holder or the auction- -purchaser, 
as case may be, had Actually taken posscssion ‘of the property anes the 


Mi 


order has been passed under Rulé 98. 


n 


It 15; therefore, not-at all necessary for the plain instituting a suit 


under the provisions ‘of -Rule 103 to’ make any prayer , for recovery 

of Possession. The suit contemplated under, Rule 103 is not, thus, 

a suit. for rétovery of poseen within. the m meaning of section’ 38 of 
` - T 


Limitation Act.” 


torni 


m DL IM 


The-limitation for adverse possession against the auction-puichager runs’ ` 


froin the date of'the confirmation of'sale by Court and if:à suit/be^ - ` 


instituted within 12 ycars of that date, his right te property is not- 
extnguined by section 28 of the Limitation Act. 


Cre es 4 PEL iu TOM fü Klin aoa 


Gebordhon Banerjee v. Sukhoniey [or Breen! Prosan Baneris 2 


and others 
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Payment Payment of a sum of, money in advance has not any periodic 
or recurring character of rent; sec Suit for oe rd 

Pormission—The absence of peemisioh of the Rent Controller under 
section 9B, of the Calcutta House Rent Control Order is no bar to the 
maintainability. of a suit; sec Suit for ejectment. 

* e 

Plaint—In a suit for cjectment of, the lessec from the leasehold property 
and having regard. to the provisions for forfeiture of property remain- 
ing in the Jand after the expiration of the period provided by the 
conditions of the lease it was not essential for the plaintiff. to ask 
for a declaration. of title and recovery of possession of specific items 
of property; see Lease 


Plaint—Rcjection—Code of Civil Procedure (Act V of 1908), section: a; 


clause 2—Order of rejection of plaint, a decree—Sccond appeal lies— 


Appeal against order of rejection of plaint—Memorandum with.. 


certified copy of order of rejection annexed, .filed—Appellate Court's 
direction to file the carlier order of munsiff raising the valuation and 


requiring deficit court-fee to be' paid by a certain date, not proper— - 
Court Fees Act (VII of 1870), Section 8B—Proper procedure to be. 


followed—Dismissal for. failure to put in deficit court-fee by a certain 
date, if a dismissal for default—Suit for reopening of a mortgage decree 
containing reliefs intcr -alia,of declaration, of confirmation or recovery 
of possession cic., if a suit under section. 36(1) of Bengal Money Lenders. 


Act (X of 1940)—Court-fce to be paid on such a plaint—Bengal Money. 


Lenders Act (X of 1940), Appendix B Articles 8, 9—Court Fees Act (VII 
of 1870), Schedule I Article 1—Scction SC, enquiry under, for value of 
viet ae order to be passed in such. cases. 

A plaint filed with a court-fee subsequently found to be insufficient 
was rejected when it was not made good within the time allowed and 
the memorandum of appeal with similaf court-fee against | the rejection 
order was also rejected. On second appeal: 


Held, that the order of Tejection of the plaint by the, trial Court is a 
decree under section 2 clause 2 of the Civil Procedure ¢ Code and as such 
the order of the nia Court is open to a sccond appeal. 


Where the plaintiff appellant ‘appended the certified copy of the final , 


order of the Munsiff rejecting the plaint to the Memorandum of 
Appeal to the lower appellate Court which diiected that the ceitificd 
copy of the carlicr order of the Munsiff raising the valuation and 
requiring the deficit court-fce to be paid by a certain date should be 
filed. 


Held, that- the said direction. of. the lower OEA Court ° was not. 


proper. ‘ 


The Court Fces Act by section 8B contemplates two stages so far as 


payment of ‘court-fees. is concerned. In- the first: stage, failure to pay. 


the reasonable court-fees ‘entails a rejection of memorandum of-appeal 


~ PAGE. 


278 


` 


278 


57 
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and at the later stage failure -as aforesaid cntails ia‘ dismissal ofthe’ ^ 
` appeal, o The lower appellate, Court- having: followed: the procedure, ` 
.- as aforesaid, was right in. ‘Tejecting > the memorandum‘ of: appeal for 
] non-payment. of, court-fees.:... eras nm ac na TR 01a fun 


Dismissal of a suit. for .non- payment ‘oft déficit-odurt-fee: within the date” `- 
allowed’ when the, appellant.or his pleader did not appear of the said * œ 
date when the appeal was called does not tantamount to a dismissal for 
default, ;,,., |. - SX idus ue fag ge 2 we xc dice 


to, 


' Wheié in à suit fór 1é-opening ‘the ‘mortgage ‘decree ‘and for. passing. of.a P 
* mew decree to be paid in instalments the reliefs prayed for in the 
plaint inter alia were a declaration that the defendants Nos. z and. 3s 
the’ auction- -purchasers, are benamdais for the decree holder defendant 
No. 1 and for ‘confirmation of possession and, in the alternative, for 
: Teoovery , of possession, what was „meant was that restoration , of - <; 
vos possession be made oii the ground that the possession of-the mortgaged 
‘> properties was really with defendant No. 1, decree-holder and not 
~ with stranger auction- -purchasers (defendants, Nos. 3 and 3), they being .. 
his benamders and thé joinder of those defendants is permissible to 
decide this question. i 


` 


Substantially the plairit' was oric under - section 86(1) of the Bengal 
"Money, Lenders -Act. Under Article 8 of Appendix B of, the Bengal . --. 
Money Lenders "Act, “the court-fce of Rupec 1 was properly ‘paid on, — 
the plaint and ad valorem cout: tee was not required to be paid. 


^^ On a memorandum of appeal filed against’ ‘an order passed under the 
Bengal Money Lenders Act; court-fees are payable , not in. terms of, 
Article 8 or 9 Appendix B Bengal’ Moncy Lenders Act bat’ on the value 
-of the subject matter under Schedule 1 Article 1 of the Court Fees 
Act, k : ] á 
hy 1 "Me ET " sore cure Ar e ode ml ag mi wnat 
The valuc of thc mortgaged propertics at Rs. 250 found by ‘the 
Munsiff docs not correctly represent. the value of the subject-matter, of 
the thé appeal’ and an enquiry under Scctióh 8c at the, Court Fees’ "Act 
` should be made: - : ' 


he "proper “order ‘to! “be pasa i in tases ofthis’ patine is, iat the CANC 
eee be kept on^file "pending the receipt of the report , of the 
enquiry under section 8C -of the Court Fees Act and’ to' fix a ‘date 
within waich the deficit court-fee- | iş no be Paid, , 


fers, 


Sudtiir Kumar Chatteries’ v. ` Matiádev Chakravariy ahd öthers ` OOO MT 


Possession—Bcngal: Money: "Leiden "Act'idocs ‘not contemplate nestora- ^ 
. tion of possession tó* borrower of property - - voluutarily- alienated ' e 
- him in favour of lender in course of re-opening of a-'' transaction '' - 
- but only in cases of involuntary sale by, Court in, execution , of, decree. 
í contemplates festopation. of E possem se Repeal, ipd Lenders 
- ae s oe , g pie et . 201 
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"Preliminary: issues —In certain ‘cascs preliminary issue may be’ decided : 
without examination ofall or even of any one of the witness produced, 

cither with the.consent iof. the pàártics. or, whore it is manifest that ^ 

their evidence will be irrelevant or unnecessary; see ‘Right -or Way’ 4." 133 
Presidency Small Causes Court Aot; ‘Chapter VII'sections 41, 43 ‘and: 

*  49.—Order ur Small Causes Court, if a decree yee Tours Co^ 398 
Presidenoy Small Geass Court me Sec. ebay to grant relief" 

under this section even | in cases of contested application; see Calcutta , , 

Rent Ordinance š 175 
Presumption—Acccptance of rent long before the expiry of the lease, 

if raises a presumption that payment was niade;, sce Lease e 5 
Presumption as to the correctness to Dag number in n Kbatian; sec Bengal 

Tenancy Act ' M er n t ve MB 
Presumption regarding cortectness in Tavour „of ‘record of rights; s see. 

Bengal Tenancy Act ^ .. "m s Aces ers, MB 
Presumptlon regarding C. S. Map; see Bengal Tenancy, Act 200148 
Presumption—Wheie the number ‘of 1ccelpt "alleged." „to haye- bern. 

granted appears in the cash book kept in the regular. course of busi- | 

ness, there is a strong presumption that a ‘receipt bcarıng that number" 

was officially granted; sce Lease”... de EE 4 aie Loe I ie BT 
Record of rights Presumption ot, correctness. Jin, fayour o. rights; ; 

see "Bengal panes Ac M02 qb pm e). MB 

d 
Registration—An alierattón of a material term of a registered lease 

cannot be effected without eate. see Lease ; ge le me cw BF 
Rejection—Rejection of plaint by the Trial ‘Court, ds a ` decree oder. 

section 2(3) Civil Prouedure Code; see Plaint o Helen 247 
Remedies—When theic were other remedies no application under 

section 151. of the Cil Procedure Code can be entertained; see Codec 2s 

of Ciyil Procedure (o4 ae E a y IAE 162 

*onf 
Rent—onc of the characteristic indicia of rent is the penodic or the 
recurring, characte: .of payment of, specific, opcasions; des Suit, UE? . 
Ejectment s se eL T nd 


Rent—Money is sent by postal money order by the' tenant TIRE 
described as -rent—The landlord-cannot retain and iode it as . 
damage; sce Tenancy. . PONES: "P E e^ 528 

Rent—Whether acceptance oi rent after uoticé ‘to’ quit ‘cieates a new i 


tenancy or wot ‘depends ' upon the facts and circumstances of. eacli‘ 
Case; sec Tenancy ire s n ios E 328 
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spent decres—Execution—Decreeholderauttion: pürchaser—Suitor tert +t- © 
“for subsequent period —Decree—Execution—Other properties of the 
judgment-débtor attached —Objectjon;ündeér section: r68A- ofthe Bengdl -' 
Tenancy- Act (Act' VIIL.of 118854as.amended ' by» Béngal: Act -XVHI of- 
1940), df. .tenable—Constructroe. -Resjudicata*-:Jidgment-debtor; af 
competeni~to raise - objection-.under.. section «168A ‘òf the: Bengal `- ° 
ý 10 "Act at. the execution E dt (P hwna Reece op Tet ois : 
ae re E a a. Lo u 
Held, that. alu. the. auction: pude by the -decréé- holder in eXécution-" 
of the. prior. rent decree there was à merger:and- it! was the ‘duty of the 
judgment-debtor to: take the - plea: of merger’: sands raisé -am objection * - 
under section 168A of, the. Bengal -Tenancy Act-in the subsequent rent 
suit and.he not having doné.that*was:precluded fróm: raising-the point * 
"and taking any objection under section, 168A at the execution stage 
E the principle of. constructive: fesjndicata.: "Amer 


Saup get Musa eva , ac. 3 


 Tarapada Roy v. $m. Anna: Warren ane useiher * to. 7 308 
Resjudicata, —when comes into operation; see Partition 373 


Retrial—Fróm* 1864"to 1897 'it lias béen’ té tiled Law in the Calcütta 
High. Court" wien? an: "appellate cuit ofders à retrial Without ány 
express "Limitatión!"às ‘to the’ ' charges üpon which such retrial has ^- 
to be “field, ‘sich ‘Yétrial’ must Be tatéh tb bé uon althe Supe 
as origirially frainéd sce" Code" of ‘Crithinal “Prdcediite JUN MR Ba 
b: EENT i ^ 7 > Vb Fee ar 
Retrospective operation—Section 35 of the Bengal Money Lenders 
Act (X. B.C....of 1940) have.only Popes: and» not. retrospective 
operation; sec: Bengal Money- Lenders Act. vsu ve. iea co Gus- o- rag 
sn peen Yah dua =, at 2 oc. iUa Cee Had E s En Wu 
Revision— Code of Criminal Procedure (Act V of. 13898); :section. 439— 
Tenant of the first floor placing a door across the stairway—Tenants 
of ground-floor. - prevented; therebyxto''go .to roof-—Indian Penal Gode 
, (Act XLR of . 1860), section, ..341—Wrongfut. restraint —Elements . 
necessary. to constitute the, opence=Dispute, ff. of! civil:nature. -~ - 
ft perdus sb pale ds lee SP R oo 24 
P a sub-tenant, occupying. the. first.floon andra. room on.setond! floor under 
e S the tenant: placed a.door across the stairway- ris it E M 
the tenants of. the ground-floor to-go:on-the roof: - ree i 


mts eh taa dee fab a ee c Rr uid 250 i s badea y or oet 
Held, that merely blocking a way does not necessarily involve an offence 
under. section 341 ‘of the -Indiah!. Penal! Code.- Before the! petitioners . | 
could -be convicted the Couit. would-have-to:be-satisfied upon evidence: . 
that this staircase formed no part of.the_petitioner’s tenancy or, im 
the alternative, if it did form part of her tenancy, persons living 
on the ground-floor, had an easementioven this: staircase!to get on the! n u 
roof. i... icu Mp L ohitus ns n te stabs hy 3 co.oroa gebe ) 
Quite obviously, the dispute>in’ this-caser:is: a civilione.as. to:the wight. «+ - 
of the ground-floor tenant to use the staircase at all and the matter 
‘could only: be satisfactorily decided if ansuit. was: brought: Sor eae 
and anmandatory, injunction. calling,.apon:.the:: Ped to: remove . 


this door. Mul bhem s. Paga nbn à otv de 


- SSS: Se eas oe ead 
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Faa pet. allas Prava v. Santi. Ram. cration” Hore isla P 9g c 


Right ot way— Public pathway. and village m Yo eliran 
of right; of; way and. removal of obstruction—Denial of existence'of ' 
passage and only general objection in written statement that sui not 
fyamed according to rules of Civil -Procedure Code—No inference - 
therefrom that objection related to section 91 o: order 1 rule 8 Code 
‘of Civil Procedure (Act V of 1908)—Preliminary issues when can be 
decided, without examination of. .witnesses—Sust. involving questions 
viz. whether path, is public path or whether special- damage proved; ': 
„both substantial questions,of fact,'if.can' be summarily disposed of: 
ignoring provisions of order 1i8-—rule 4—Removal of “ public ‘+ 
nuisance ”, suit. foy ——Special, damage to. be established to avoid bar of 
section 91—Stut involving village pathway—Special damage not neces- 
sary—O mission to comply with order x rule.8, if:a bar-to the suit— 5 
_ Objection regarding non-joinder and musjoinder in written statement 
—Waiver by a aed ee tile r34 ns TAG Sie i: 


Qo à IS 73 
Where in a suit ‘for deckuation of ‘igh ‘of way over the, suit land, the, 
defendants “denied the ‘existence of the passage and stated in the usual, 
] general i ierms in the wiitten statement that the, siit could not proceed , 
as it was not hamed according to the rules of, Civil Procedure Code, .« 
it cannot be reasonably inferred from this objection that it related to , 
section gi or order 1 rule 8 Civil Procedure Code. 

i I i secto SI egna tes 
In certain cases preliminary issues may be decided a sithout examination '/- 
..Of all or even of any of the witnesses produced, either: with the - - 

consent of the parties or where it is manifest that their evidence will 
be irrelevant or unnecessary. . : ‘ ELE LI 
Where, as.in the present case, a | suit, is- being summarily dismissed om : 
the finding. that the-path is a public one and that there is no proof of 
special damage, ‘both substantial questions. of-fact, the -provisions of 
order 18 rule 4 Civil Procedure Code cannot be ignored. The 
summary disposal of the suit, ignoring the provisions of order 18 rule: x 
3, without. giving the plaintiff any. opportunity. of. rebutting -the :' 
objection which was specifically indicated for the first time in ‘the- 
cross-examination of one of the pé was neither fair nor DM 
fts ta - > D e.Yy 
İn a suit fot. removal of abeun to. public patinas i.e. of “ ie wo 
nuisance.” the plaintiffs -have to. establish “spetiali goce da to9:avoid the +.-- 
E c Civil Procedure Code. ' . Po cPH a uH 
Gi uit am a pe c 1 1s ee ae Se Cs. 
But in the case of village pakia no ‘question: of speak damage'arises i >- 
' Order 1 rule 8 Civil Procedure Code is an enabling provision and ' 
_ omission to comply: with 'its. provisions is no bar to.tho suit.. >=: do s 15 
tnnt osa BS € 4 ote 78 "E a 2 ta "oae to ur 8 
As no objection" regarding : non-joinder or: misjoinder is taken in thet devs 
written statement; the ‘defendant:.is deemed to have waived any: audi: 1d: 
Objection in view of order 1 rule 13 Civil Procedure Code. `- : 


VoL.,83] _ 244 INDEX: OF CASES: > 1.1! 


deb 


1 ior c. ton 


Sale—As ae, sale by private treaty does not come within the 
purview of sub-section 2 of Sec. 36 of the Bengal Money Lenders 
Act, the judgment ‘debtor: is: not entitled: to - “restoration of possession 
and the sale cannot 'be opéned and the :putni' x cannot be set 
"aside; see Bengal Mongy: Teniers Act” arr: e e egi 

Tarboro, > DP. 

Sate—The validity’ ot auction- sale confiraied ' "after" the decree, in 
execution oÈ Which "uie sile ‘Was $ held, bád been 'sét aside is not a 
question’ which’ propeily comes 'uñder section 41, ot die Code, of 
Civil Procedinre;': see ‘Code of Civil Svea, ‘ 


the 


Hangsa Kalita and others v. ‘Prodipral Deka, >... wea E 


261 


"197 


Seasonal’ 'sübmiergence— Period. of. "subniérgence.—Derelict land—Vis ` 


major, connotation of—Rainfall in "Bengal, af vis major—Adverse 
possession during submergence, if. broken in continuity Submergence 
during rain season about two cubits or so—Reappeaiance with 


the same’ identif in aijs "when water dries u Vild. grass grown. 
fying ‘p—— £! g m 


during ‘submergence. taken and used by the person, in adverse possession 
when water dries up—Continuity of adverse possession, Ae 
The period of submergence is not material. It may be long or may be 
short, but, ‘in order to make the, land: ‘derelict the submergence , must 
be the "Tesult of vis major. 


aate de hoon 


“gate 


The word: vis "major imports solucthing abnormal and with ‘reference to 
the context means that the pioperty by the act, of God has been 
rendered useless, for the time being, that is to say, it was -rendered 


incapable of any enjoyment. ET ! "DP 


Dp cx xc 3 p 


Rainfall in Bengal at certain parte of year is a normal oc occurance, and 


if as a result of rainfall only, a piece of low-lying land is simply 
covered. with water. it. cannot. be said that, thej submergence ‘so 
occasioned is the result of vis .major andi so land: is to he. came as 
derelict during the time it remains under water.. e .. i 


2v tue ot wh are aE a by ce iG 


Mm Es s ede Leder E E eat uae 


ceases and the rightful owner is deemed. to be in possession, during the. 
perio, of taie wig tbe dung remains deretigy, WDR eg "inc rode o 


€. Ea 77 dona Jary Caii 1 M 1 


But where due to rainfall the depth. " "water dirag: aiiin, is 
moderate viz., about.a cubit-or two 'and the-trespasser !during :this 
period of submergence could- have exercised acts of possession and 
derived some benefit from the submerged soil but did not choose to 
do so or deiived only‘a:small: fraction rot benefit: e. g. taking the wild: 
grass that-grew: onthe submerged soil; it cannot ‘be. said. that there 


was a-break inthe continuous -possession of the: aa etnias toG gig 


cower) Ls ner s unb 1 u 23 Aud. NES 


joda addi: Abdul ‘Gani it and others v. Gacuaayas Kapati ‘and ethers 
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_, Sentance—-Death sentence’ or . transpartation, for. life, is appropriate z "— 
sentence—Unlawful assembly—Indian Penal Code (Act XLV of 1860), 
section, 34, 149, :302. I Thu Bi ra Mei Sp m [EN fal Da 9 0 £o a 

A H ed n- b. af war} 

-À large ‘number , of peram "induding: ui b two. appela armed, with E 

. deadly weapons, _ marcbed,, to, the. factory... inflicted, injuries upon thes. 

. guards and peons. At that stage an Assistant ,Įnspector incharge of, 
the factory appeared on the scenc with a rifle to which a bayonet had 
becn attached. He proceeded to chase away such of the rioters as were 
still within ‘the coitipound: of the ‘factory ‘with the ‘help ‘of the ‘bayonet, 
inflicting ‘one or iwo injuries "Which. were not “of, a serious ‘character. i 

x While he was thus “engaged, a Score. or so ot ihe rioters “who had gone ne 
' out of the compound rushed back into the ‘compound, and seven or 

cight of them, including the appellants, set upon him with their 
weapons ánd' inflicted “injuries, several of” them: serious, as the "result espe 
of which he died ón thie spot. aS, AE FRU 


B! ` ae adr E UA oe "n 


ets 


The appen were’ ‘colivicteil, ämonğst ‘other alis of murder arid 
sentenced: to. deàti: Their appeal ‘to’ ‘the ‘High’ Court was dismissed , 
and they appealed” on Beuing a certificate under ‘section 405 of. She zu 
Constitution Act. 

It was 'tontélided that tive: ipa: could ' be Held’ guilty “ot niuider m 
only by'virtüe'of tite’ provisions “of séction 1 149 idian Perial' Codé and’, 

` that in such a case a sentence of transportation ‘fot life “was more’ 
appropriate than the sentence of death. On behalf of the Crown it i 
was urged’ thiit ‘the case" of' "ule appeltaiit fe ie within’ the purview: ot ee 
section 5 India” Penal Code: iu È e y) 

DUE, px " e atataki EU. ELE] Dn 

Held (S. Varadachariar, J. dissenting) that it was uiinecessary to decide ^ ' 
whether section 34 would or would not apply to the facts as found m 
the High.Gounj oo ases son o S bosala Mo tar sont at "E 


sedr o’ ‘ated Shiar on A E TT ETE C8 oru. s rx 
Held (Sx Varadachariar, J: expressing: no opinion) that, in.case of convic-«** 
tion under: section:302 Indian Penal..Code read with. section 149; the - -- 
appropriate sentence heed. not in alb. cases be: transportation: for’ life. : 
The question of sentence must in each case depend upon the facts of 
the case, poat 


Mum doa! a dem) ni sn. sedge Lo tes 4 9 0. 4 


If the appellarits, thougli die were àmong the’ ‘rioters; sdéme‘of whom in ^ 
pursuance of the common objèct Gf the’ unlawful assembly às ‘at that 
stage constituted, caused the death of the Inspector, had themselves 
taken no part: ini the: assault ‘upon ithe: deceased, the. lesser sentence; « wii ` 
namely, transportation for .lifel would meen the. ends .of:.justice iw their. . 


CASE, . lo nare) ned) Ca cuam baean GF n'as abot rats s an io an 


tuts 


- Al aD der bib osse t ts hrrg Aaa t FJ attat 3 1.t 0? ccu neris, 
Per S. Raradachariar; J. , "Ehe.Gourt;would. not!bei justified in. afialogi: aw 
the senterice -of death Qudependjaihe of the question: whether the.case -. ; 
falls within section 34» or: only tunder- section; 149... It. would: not bei ... 
unimportant to ascertain whether the accused were among those. 
. Who were; said, sto, have unt tos.the., spots syhen:. the cInspectori Wass ai. 4 


-Vor.«85] H^ INDEX OÈ CASES. 7.3 495 
Y > » 
el : 
bayoncting some. of-thcir-comrades or also: themselves took part: in ‘the - 
assault upon the: deceased: we] cda 2 teg it E S 5 
ao get a 7 "ees SEF dh eoe re Mees qug 
That the case.wasicovered by -scction j'Indian Penal Code. ^ ^» — 
yt an s tate t st, i HD a Lge eget» S an 5 5.4 
Rajagopalan and-another v:-The King Emperor °: ..- De; 


bets ay qw. 4 ' 


PAGE. 


RI 
De 


* 15 


Statute—A statute should not be given retrospective effect 50 as to 
-affect vested right unless expressly provided therein; see-Ejectment ... — ' so6 
` Ñ TOR ca abe gel e 2 gJs bores E x pot latin, 
Statute—The difference ‘betweén-"' retrospective " and ‘‘ retroactive "- 
legislation; sce Ejectment bo door is $00.77 806 
Sub-lease—A ‘grant: of :sub-Icasc ‘though prior to ‘the passing of the 
Rent ‘Ordinance of 1946 should. come ‘within’ the ‘ mischict thereof 
and must: be: corisidercd^4 sufficicsit ground for- ejectment; sce Calcutta 
Rent Ordinance’ ER is px d S E 173 


` Subletting—Covenant not to sublet “the ‘cntire demised preniises""- s’ 
Subletting a- part‘or‘even a major`partof the -preiniscs; if à breach 
of the covenant;.see Ejectment: ^. c nsi ton $81 


.-Subletting, effect of; sec Eyectmént fi 3 69P A mo do aM et 306 


Suit for-accounts—Liability of the legal representative òf the persón^7^^ 
standing. in^ fiduciary relationship and liable to accounts—Dcath. of ` 
the person ‘after preliminary decree. inthe account’ suit~The extent 
of "the "iability—Pcison in fiduciary positron: acquiring something 
through’ opportunity afforded to him:—Whether ‘can hold the same ^ - 
himself-or shall hold the same as à trustee. °° «. E 

grwn WE us 1 ] Beas at 


wy 


A preliniinary decree in a suit for accounts is passed ‘and thereafter: the 
person standing ‘in fiduciary iclationship dies?) ~. "^ o ` 


tower cre "n . n 
Held, that the legal iepresentatives are liable to deliver the account 
papers but- aré^'not-ibourid to explain. the ‘accounts kept by the 
deceased. cory fat, ee x^ Mita Ae, eae ee 
Held further, that an cxecutor 1» debarred from puichasing any part of 
the testator’s assets. A person in a fiduciary position cannot hold for- 
hinisel£,' ‘pit  niust ‘Hold’ as à trustce; a ‘thing Which he’ may have 
acqtiited’ through’ the "Opportünity afforded tohib’ in his fiduciary 
capacity. "Such! à person ‘Cannot also” be" allowed tó place himselí in’ 
such ar position where his duty conflicts with hip intcrests. . TP 
H. Brij Kishore Singh:and:others'vi Sm. Nazuk Bai and others ``. 1 


feat Fe EMER e ty ee r 


i 


2 ates 

Suit for-ejectment-Permtission “of! the Rent’ Controllci, if ntcessary— - 
Suit instituted before- the Calcutta’ House ‘Rent Control Order, 1945 
came into operation —West Bengal Premises Rent' Control Act (West 
Bengal Act XXXVIII of 1948), section r1(2)—Rent, Characteristre 
indicia of, £6 dee ee Roa ky o6 mus toa aD 


i 


. 28th August, 1945, and the said Order was not in;force- when the.suit — + 
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„A suit.for ejectment against a monthly tenant. was. instituted on the - 


23rd February, 1945, on the ground of non-payment : of rent. The 
written statement was filed on the 12th April, 1945. No permission 
was obtained from the Rent Controller for institution of the suit. The +” 
Calcutta House Rent Control Order, 1943 came into operation on the 


came to be finally heard and disposed of: , 
^ ? i , . s E "E vy Yd 
Held, (1) that, the absence of the permission of the Rent Controller is 
no bar to the maintainability of the suit. (2) That at the date of the . 
final hearing, the suit is to be governed .by scction 11 ‘of the West. t`- - 
Bengal Premises Rent Control Act, 1948. 


Payment in advance of Rsa 200 by the. monthly tenant cannot be con- = 
sidcred to come within the definition and meaning of thc expresion 
“ Rent allowable ! in scctiori 11(1) of the West Bengal Premises Rent . 
Control Act, 1948. ; 2 


Onc of the, characteristic indicia of rent is the periodic or the recurring 3 x 
character of payment on specified occasions. Payment. of a sum of. - 
money in advance has not that periodic or 1ccurring character. . 


. Harimohan Dutt v. C. K, Sen & Co. Ltd.: .- n Dos Cam8 


Tenanoy—Agiecment—Money sent as- rent, if can be appropriated as i 7. 
damages—Acceptance of rent after notice to quit, if creates a new 
tenancy—English Law—Small Causcs Court, if has jurisdiction to 
grent myjunction or- declaration of title—Presidency Small Cause 
Courts Act (XV of 1882), chapter VII, sections 41,-43—Order by Small - 
Cause Court, if a decrce—Section 49—Recovery of possession no bar to .- 
suit for title in High Court—Suit for declaration that plaintiff is a 
monthly tenant and. for injunction, 1f a suit for tille—Calcutta Rent 

. Ordinance 1946 (Bengal Ordinance No. V of 1946), section 6, 9— 
Payment of selam if makes contract of tenancy illegal and unenforce- 
able., ~ -. E ers : se, S ' 

Where money is sent by -postal money order ‘by the tenant cxpicssly.. , 
described as ient the landlord cannot retain and appropriate it as. 
damages. — , 

Waiver of the ‘notice to quit is an intcutional relinquishment of a known. > 
nght. Whether acceptance of rent after Notice to quit creates a new. 
tenancy or not depends upon the facts and circumstances of cach case. 


Under the English Law (Incicase of Rent ctc. War Restrictions ‘Acts, ' 
1915) the: acceptance of ircnt:docs not :create: tenancy because i the? .:* 
landlord has no choice but to accept rent and he cannot sue in trespass 
tor mene profits because those very Acts provided that the tenant : -.- 

“notwithstanding the notice to quit cannot be iegarded as tresspasser - 
so long: as he pays rent and performs the conditions of tenaucy. - 

CP ^ E > 4 ` , ' 
Small Causes Court has mo jurisdiction to grant either in a suit or in - 


Verus] f - ute ANDEX: OF GASES. xp 477 


ENIM PAGE. 
- execution an; injunctlon;or,, a, declaration that : they: plaintif s title tis i 017 
that of,a-:monthlytenant.gy * its sy t+) LARA e Spe ab oo 

ubniH ext :mortaodoL e ^J sear oan, . 1 do Shin sits quini: or 
;,Àn order under chapter VII of the Presidency-Smiall Cause Courts Actin: 
is not a decree. Section’ 41,and 43 of the Act referred to. Ü 
onda Vym a 16 entai botearat 7 WENO od. sn th= IDT 
Section 49 of, the, Presidency, ‘Small i Cause, Courts) Act >provides.- that 2... 
even;.Tepovery, o£ possession „under. chapter. VIL shallcbe «no :bar-to. thew: e 
institution of aisuit jn High, Court for trying -the oue sititle to: thei.. 
. PrOperty.sizs do nongos prs o6 cut zc arah ape Pin c NI 


^ A suit for a déclatalion that the plained’ is a monthly tenant under the 
defendant and is nor to remain .in- possession as such, and for in- 


_ Junction réstéttininj? thé‘défetidant ‘from iritéiferétite’ With His possessidi >in” 
and 'frofmEvictibri/is q'suit- for trying plaintiffs title! O> usn ves 
‘SOUP uy lo bag ost nam Waos piimas dines 200 imle ode 


'" Where Rs. 5oo-was paid as-Selami on a contract of tenancy when’ thé `` 
Calcutta Rent Ordinance- 1946 was in operation making it illegal and 
relief ‘ts ‘prayed’ oir the ' Basis! ‘of such" illegal! contiact : CY Ped) cu 

Bub anh fen} do o sh j trapong nu cry ree E Fe I 
Held, ‘that séctions 6 ‘and~9 ‘of "thé^Ordiiiince do: Gic oue dd ‘the’ contract 

^" of tenancy illegal "but-providé thaf Selamii'shall'nót'be taken'atid if: ` 
taken, would be refundable when claimed within 6 months and these 
provisions, therefore indicate «that; while, Selami; 4f jtaken, rwilleibez -y 
refunded; the contracti of tenancy! will; continue. SEB ee hone 


arti ata 7% 


ror ve s00.gisnnÍu? itr t5 Leaflet n sige od wot. C 6s bate - 
, Sukendra Chandra Majumdar v. 8m. Panchi Bibl - iis acd 328 
a) ste 3o RAL L es One coal vt gatwells sew! rio wer, LX 


, . Tenant--Tenant ;diable; to beat; Khol:ron, Paliparban.. Days ,;before, 

ie first floor. to go to the roof by- placing a door across the stair way 
"and locking it—The Toi is of Civil nature; see Revision e 99 

"to jmonutinpmlor qne aA fo c TED us Biad eyes gavipiy 

J. |Tenant— Tenant. deity liable to beat. Khol on Paliparban. Daysi;before ;-;,. 
the plaintiff deity and pay Re. 1/- annually to him in lieu of rent— 

1:1, Tenant deity failingito- commen the saidssservices:.if Jiable, to pee tees 
ejected; see Ejectment it 


. Ves E 
TOA (encleivolS. v s:0ecnis T? loda 193 BaS zaian fs ki. dc 
Transfer of;;Property, Aot, Sec.,.53: ee OE lite; if Bui 
3-. see Partition . Eo TOME ess hluisegii $78 
Transfer: of: Property. Aot, Section pii Agreements toy the; contrary, t, 3 v; 
. Connotation.,of}, see [Ejectment quis) aid) V9 re Goptioni oe E puu oj 821 
vo^ 0 Smee tao US nn olin 7 bus Sienna dbYos oti aki spas 


Transfer of Property Aot, Section 116.—The use of the words “ other- 
wise- assentg)! 1'; denotes thatythe acceptance of rent is.only qz. fact, fromsí5 ty 
' which, assent may, be^inferred:or;presumed;isee;Lbease sn. aon nuecoi 57 
to nOblborotq que al holiane og, (Ch eti La 2s oge E 
ir Trespasser—The defendants trespassers who were not,shown 4o pens 
acted in concert or to be in possession claiming under some common 
titleccannotdieijoiried 4n;one:sult; seei Code iter etnies 4120182 


lene! OF Jer Hot ad vb Sasa) s ) cp QR: cPec 52i 


S 
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MEA! t S 


j Pace, 
Trust—In' órdeit to create: Proper dnd | válid: trüst fof charitable” purposes 
. in thé. shape of ‘DHARMA CHATRAM ’ (présütüzbly asi" inátità- 
tion having charitable object), there must ii a dedication; see Hindu 

‘Law: IA wad, ETEST WD eee ps ro UY seven SELI ^ S E a 85 






~ - 5 hnas? of ott te te pa itat ual, 


_Trust—Where the owner never divested himself of-the property which. 


was théi subjecy mattet of the. proposed ‘charitable 'trüst; and: the-owmer - Qr ES 


YT 
* 


Rept propersytinthis" ‘oWn-naimé and: over: abd ‘above 'tlie^oWher néither!: ^. 
declared" himself’ ñor acted - ds ‘the ‘trusteein-respéct ‘ofJsuch: property: ;2 
It must be held that there cannot be any pem -of existétice; x3 
oF any valid ‘dedication for charitable purpose; see, Hi 1 nd "ay. - 135 


TEEI 

s “fa voi bri X € nb bios ey ot, a do aid Ol. aye) DG dfüsle qv 
Untawful Assembly Common, object To rause death , of, Inspector—I£,.,, 
.. some members did not;take part in the, assault, then, transporation for: - E 
` life rather than death sentence would meet the ends of m 
- -see Sentence , 


" 


E m D 





baa onu 7 7: phani REGGIO uy ca Ohishi, a aL saeua, 


Vis .Major—lt imports, something, abnormal: and , with, reference ito „thena — io Í 


context means that the property`by the Act of God has been i 
rendered, useless .for, the, time- bging;; that sto , say, it, was, rendered; o M. 
Me of any ‘enjoyment; seq, Seasonal Submergence i tual utem n RT 

ads din ndn Dn. Goel ok us asish = Dn Yaan vd Bie nos nel 

vis MijoF -Rain fall in Bengal’ av certain “paris ‘of thie peso novinal its 

-+ occurence; and'if as a result ’oft-railifall only) ‘a: piece! óf lowIahd^is > t. 


. Waiver—The lessor allowing the lessee time as a matter of grace to - 


remove the’ lessee’ a Dorney cannot: in any’ way amount 'to- Waivet}:~ 
„see Lease’ sae hs ar cas os awe a QU de CÓ fat eo an o4 io MI 


fate sr s ha Pa 70 7 suse iu uod "uet Un, 
Waiver Waiver of notice to pers isan intentional oatingedimemt ofa. 
known: right;"see Tenancy’ fe Ta s Lr dup Ld TE pL 





-dar beu ortas Is BIAN- -au esp bam Ha 4 angit 


* Wakf-“Constructibn of Wakfnama; seb Mubammaden - awit Coon 2 gir. 


ipo KOREN To Busia 

West Bengal Premičós Ront Control (Temporary Provisions) Aot E 
1948;: secilor lo(i).--Reht, "characteristic indicia- of; +See! Suit dor uF 
Ejectment - E Sa ses : Pratt, vs $78 


West Bengal Premises Rent:Contról Aot. iai, Section - ind: (yn ny 
-7 "On a proper construction of this section the::word ‘in owriting2tu-> 


nase 5o] 6 nible eg $C "591. 1,480 i 


jp it.cannot be said vis major; see Seasonal 'Submergence- sed 108 ` 
CORB mar ag cipRHis6] athe bis o 


car 


cya both the words “ contract" and “ siioni "; see Ejectment 306 


brg Pop ae “Pf -- (cui in uS a's western br 39 sane Y 
.. West: Bengal! Premises  Reni--ControL-Aot 1948; section’: 11(1)" (b).—- 
.j& Tenant not paying full’dmountof rent;allowed by Act and! subletting: : 
.' in contravention of section 0); (b) if entitled to any. protection of 
i ` the Att, sé Ejectmerit. - E a R E 





lee Tyan 

yf Hi Gf£ND fhe ieat 

; Wost- Bengal Premises Rént Control: CTemporary'-Provisions) :Aot' ' 
1848,. sections 18, 45 (1), (Consent, decree by tenant to vacate— 





Hp ne, Lupe Saa Eum Mast 3Meon. PETI 


l You.83) ‘7 -INDEX OF CASES. 


decree. ot ejectment before- the amendment of ^e statute, if ‘yalia; 
see, fe ile 7 Wenn DOW ése ue rid, Silses tee 


. Widow—When a Hindu widow who is entitled to maintainance only 
obtained wrongful possession of the joint family property exclusive to 
herself under a wrongful claim of tide in her relation to other 
members of the family, the. question of limitation to the just claims 
of other members of the family is not easy to décide and is one of 
general importance. of Hindu ‘Law; see Hindu Law -- ssi 


Witness —Where a -— fails to ^an ‘the principal person involved in 
the transaction, it is legitimate to draw adverse inference against the 
party; see Damages . T - sss 


S 


Wronghü attachment, what constitutes; see Damages s 


Wrongful restraint —Elements necessary to constitute the deli 
see Revision EM ibs ies 
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PET S ne 


Tat be Gt tab ae tae “Vol 85 z 5 VELUM e a 
5 ire. ub oa ar tha. ins lud roe au t, b c 
` nesis t peto Ir aurea D eea ' n IM bote 
Ever fb avuto fin ! 4 5 " EE 
. Accident — Later disabllity Chain. PA causation when broken A e. 
-Agent of necessity—Bailee - tL. nonse c Ms, Pa m o 
Appeasement of racial. feeling—A political.and not chäritable c cause .. s 


Arbitrator, if can use his knowledge in: deciding a JBHUCE- Common: 


knowledge and particular knowledge «.:: EUM se 
‘Bailee,. if an agent of necessity—Sale of furniture, if conversion 


Breach of. covenants of: tenancy—Rent. Restriction Acts not apiid 


Action by landlord for possession, a common. law. action 
-Breach of peace—Eavesdropping —Magistrate's order ae -the accused 
for twelve months, if tantamounts'to conviction . -— 


Causation, chain of,. between original accident.and: the present aie y when é 


broken foe: -— rc Nees 
- Charitable purpose, '' Appeasement of racial feeling ", if a— ... E 
Compariies—Articles.:of . Association—Retiring . director. not ' re-elected. nor 
^. vacancy filled nor any resolution to reduce number of directors passed— 
Right of retiring director to continue in office. . à ove 
Companiés; Act 1929: section 296 (British Act) — - a eds 


"Company—Dissolution—Agreement by company to distribute | its freehold 


+) property amongst share-holders—Failure: to convey legal estate to share- 


7+ hokers—Company, if a trustee for share-holders, .: ‘ee Mo eet 


Compensation, -when:workman is not'entitled t0: 5... 5 we at 
Constructive desertion, what.constitutes ,. > -sse ju er 
Consultation with local authorities—New- "Town Duties of Minister D eas 
‘Contractual tenancy—Death of tenant —Devolution m Doe 
Contractual tenant, death. of—Devolution of tenancy :. 
Contributory negligence, . if. guilty of—Plaintiff tripped,. fell and sustained 
injuries over a pile of slates. hear kerb ^ 5 s ie. 4 
Conversion—Sale.of furniture by bailee than i T 
vConviction, order binding. down accused for 12 months if tantamounts to. 
Costs, landlord entitled to—Breach of terms.of. ane eae for possesion 
: by landlord . Dues a” tg teat “tens 
Counter claim and action, indivisibility , of. Vo seul d sa) ear 
‘Court, if has power to make vesting order of properties, ‘o£ ithe iompany 


in favour of its 'share-holders when the company was wound. up - 


n voluntarily ` dotie a f, ea P b Cho fue 0L p 
Damages, measure of: ioni n.i abra? iere Es "lese 
" Deminimis non curat lex -Applicability of the: akin -oN em) deo o un. 
Director, retiring—Right to-continue in office! o gerot po te. ood 


Disability, present.—Previous accident—Chain of causation! when broken: 
* Divorce—Constructive ne to . terminate , cobabitation— 
#,! Presumption NUT raes 


F*' Estate owner Mie connotation ‘of Land Charge Adis 1935 s section E i 


clásye(ivyc Du ei T utai Yatee Lin Ob ess a es 
^ increase of Rent and Mortgage Interest. (Restrictions) Act sod section 1... 


| “Jnstructing unlicensed person to drive—Road Traffic: Áct 1930, : Partdlgs 2c 


~ Insurance policy covering user of car, if requires a further don "SE 
i personal liability of driver . (d... 


s 


Pack. 


Feder: an: Dodero of, oficduntézdalif By Aetchabrit while: “fhe Keon by 
plaintiff is pending, if should be made : ‘ gn ^ 
Jurisdiction, Court if has, to entertàit] a ünórion for judgment by defendant - 
when plaintiff defaulted in delivering reply to a counter claim ` ... ‘gn 


Jurisdiction—Wife alleges’ desertion—-Husband ordinarily résident outside . 

- "'ithe jurisdiction of court— Justices, if had jurisdiction to make the order : 

"5. against him — 15.0500 anl mn e ina ic ID cte Reade onn both oesg8n 
"Iand Charges Act 1925 (chapter 22) section Lio clause (iv)! eiue NT agn 
‘Landlord and -Tenant+-Recovery:: 6f--posséssion—-Action » in: Highs. ¢ ouis MB. 








S. Rent'ResttictionzActs not-pleaded in defence! «3 ~~! 4l lncwiibé (gn — 
"*i:Landlord and Tenant Act 1927, section /s(2)-& i nho cv fA nt ta 36A 
‘Law of Property Act 1925,^sectionsi53(1):(a), 181. ower i eunt na sux ogn 
Legatees ;:choice (of strangers ‘as+=Forgetful due :to -inirmity lor. diseae— 1 uos 
Claims of relatives: WU dox ined df invalid ee si eoiti i6! ser. gon 
Lien of a' solicitor ,’ US ane eM et S Mueren muss No Pusat ash 





Magistrates— Summary jurisdiction Appel- Condition ABAE We TET IBN 
Maintenance—Jurisdiction—Husband: ordinarily. resident in. ScotlandWifes: :. } - 
~oz resident in: England—Summary Jurisdiction (Married Women) Act 1895: 


7c (chapter $9) section24. . hsb A MORUE a t6 AW uie 1 iui die 
Money:to be- applied for the benefitiofia ‘district <or -a- ‘country=~Charitable, Ged C 
- purpose JO. AMD O fase fetes nit andl ot oases, 
S Negligence Nulsance- Highway: Me we se d wu Pih pdha De Ui ae 
i New Towns Act 1946 (chapter 68) section 1(1)—Requirements when coiplied. ques 
Withee sl e ansu ee od. sÉC c4 fate o te utbs - "up gn. 
Novus-actus interveniéns,. priticiplerof,:applicabilityaofsz.t. non 195 
: *Nuisance—Negligence—Highway-lout rule pi obi be cutis enses Mn 





Order binding down the accused for 127 "moriths;rif tantamounts to .conviction:q.ri18n 
‘Order, charging, on client's money recovered! by. ‘solicitor. in, his: professional_1-i-7~ 
duty to be-applied to Court—Lien over the-money for his chc Du EU 
^. claimed by him 7o gade desti craton UE nou Hee un BBN 
> Order,- vesting—Power of <Court:Properties  of:vompany . to be crested om att 
shhre-hólders when--the compariy ‘voluntarily; Wound: up 7. eh cines nagn- 
‘Plaintiff. tripped,. fell and sustained. “scriousiin juries over:a dile. of slates :i" 

* i near kerb—Suit for damages We (Css better gni 
* Planning, town and. country-2New ‘Towns Act+1946; (chapte¥..68) section. apuaan 
Practice--Counter:clàim- Default: in delivering: reply——Motion: for: judgment 475 
- —Court, if has jurisdiction to entertain it - ce bands Lenei 

." Purpose, expressed, for charity—Construction si- Peka Hs det x videl 
R. S. COrder $7:Rule 112205) do nati. $e Medan cu raba > 
R. S. C. Order-452Rule/g—Appeake aw. .6nhenzues saldo ui oka . 
“Rent, fixation of—Landlord-and' Tenant Ac 1927 section 5(2) Binidos im 
Rent Restriction -Acts 1920-1939—'' Attendance," ** Furnitures ii. Subetan;- anii ` 
tial- portion ”,-of “ whole rent!?; conpnótaüoncof! — ^: ies su ač, an 
"Rent Restriction- Acts 1920-1939—Landlord» and:/Tenant--!t Bonafide:let at. -ii 
fo rent which: included- payments rind-respect of. atténdance Zor iusevof;: 21 
furnitüre;'^iritérpretation . ÉD rusquuib- descubre beet un 
^ Rent Restriction Acts section-1(1) paragraph (g). " CaS re SY EL 
Retiring ‘director; right of;.tó continue invoflice. | ASAT Vat, OWA eant Rf 
“Risks, third party—Insurance policy covering user of car—Further insurance’. 
£4: policy ‘covering personal liability: of sdriver;. if required ;-. n a fo 5013 37. 
“Road Traffic Act>1930,° Section. 195(1) * j£ Ia GAED OF eT as hsa NLS amir arn 
200 enter Me omis du etei 2s 80 lo Tos visiscus omer. aat nl 
Ts P^ oy es EIE E z ^d M ODER midas rarer TDF 








Solicitor CHent s money recovered —Can't claim Hen on it for SINN 
right to apply to court for a charging order 5 as 

Solicitors Act 1932 (chapter 37) section z ES 

Solicitor's lien es : ns 

Statute (1360-1) 34 Edw. Ui chapter Y 

Statute 43 Elizabeth chapter 4 

Street Traffic Motor vehicle—Insurance against third party risks 

Subject matter of action by plaintiff and counter claim by defendant, iE 
indivisible 

Suit for damages Plaintiff tripped, fell and sustained injuries « over a pile 
of slates near kerb i 

Tenancy, Contractual—Death of tenant—Devolution 

Tenancy, covenants of, breach of—Rent Restriction Acts not applicable 
Suit by landlord for cviction, a common law action ws "is 

Tenant, contractual, death of—Devolution of tenancy 

Tenant, reversioner expectant, having yearly tenancy entcrs into agreement 
with a third person granting yearly tenancy with a promise of granting 
10 years’ lease when he becomes absolute owner, if an “ estate owner " 
on becoming absolute owner—Land Charges Act 1925 section 180) 
class c(iv) e 

Town and Country Planning —New town- Duties of Minister š 

Trustee Act 1925 (chapter 19) section 44 (i1) (c) : 

Wage-carning capacity, determination of - - 

Will—Construction 

Will—Draft thoroughly understood and Sppievéd by testator. but due is 
forgetfulness through infirmity or disease forgot the claims of 1clauves 
and chose strangers as legatees— Will, if invalid 

Will—Gift of income of residue to wife “so long as she continues my 

- widow "—Widow's remarriage subsequently annullcd—Widow's claim 

for income of residue since date of annulment, if to bc granted 

Will—Instruction to solicitor by testator personally but unable to understand 
the contents fully at the time of execution—Will, if invalid 

Will—Testamentary Capacity : 

Workmen's Compcnsation—Incapacity resulting in accident Incfüicient 

‘medical treatment—Opcration [or congenital deformity on injured 
thumb 

Workmen's Compensation Wage-caruing capacity —Use of knowledge . of 
local conditions of market by arbitrator s fis 
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DUNÓTESOFCASES, | 


a Palser v. Grinling. : 
i v Property Holding Co. Ltd,. ?. Mischeif. 


[House of Lords (Viscount Simon, Lord Pipbankertol Lord 


Porter, Lord Uthwatt;Lord Mac Dermott), June 9, ro, “7 


2n Qe :16, FAD, 20, 27, 30; December 19, 1947]. 


Zandtni and. Téhaiit Bonafide let at rent which includes pay- 
ments. in respect of attendance or use of furniture? — —'" Attendance,” 
—CCFürnifur? meaning af —'" Substantial dic of “whole rent”, 
what is, ^ 


The landlord Jet a flat to a tenant for & certain period at an 
annual rent agreeing to supply hot water, to keep the hall staircase 
etc. clean, to allow the use of electric lift and to arrange for the 

E carrying of the coal and clearing of the refuse by his men, "sinular 
to his other tenants. In his défence to a claim. for possession by 
the landlord on expiry'of the lease the tenant pleaded that the 
flat was a dwelling house to which Rent Restrictions Acts r620- 
1939, applied. In reply the landlord pleaded that the flat was 
bonafide’ lèt, at'a rent which included payment for "attendance" 


„aid “furniture”. and these formed a “substantial portion" of’ ‘the - 


“whole tent” and so the Acts have no application to it. 


Held :, (1) ` "Zonafide” governs | all the words that follow, (2) 
“attendance” means personal service to individual tenant e.g. 

t, carrying coal or cleaning refuse but does not _comprise services 
» "i common to others e.g. heating of communal water- "supply, clean- 
ing of hall staircase etc. by a porter, (3) “furniture” means loose 
and: removeable articles in the house, of (yhich the-landlord is 
“the: c owner but not fixtures, -(4) "substantial portion” connotes 

x / 


4 
[4 € 


` 


1917. 
—— 


[1948] 1 All. E, R, 
(H. L.) r. , 


—— 


ah THE CALCUTTA LAW JOURNAL, (Vor. 83. 
that the sum total. of the payments for "attendance" and for use 
of “furniture” should‘ bear a substantial ratio to the whcle rent, 


and (5) "whole rent" means.the entire contractual rent payable by 
the tenant including the rates if the landlord pays them. 


8. C. 


* Rollo v. Minister of Town and Country Planning. 
[Court of Appeal (Lord Greene, M. R., Bucknill and 
st Asquith L. JJ.) Deceinber 1I, 12, 1947]. 
1947. Town and Country Planning—New Town— Duties of Minister— 
Crowe) rA 2 EAN È R. Consultation— New Towns Act 1946 (c. 68) section z (1). 
nes Three wecks before the Act received royal assent, the Minister 
.of Town and Country Planning convened the first meeting with 
' the local authorities concerned at the end -of which he published 
a draft order and after the second meeting with them about three 
months later a public enquiry was held on three different dates 
thereafter. . 
Held: regarding as-a whole the events which occured and 
: the subsequent holding of the public enquiry, the local authorities 
` throughout were aware of the effect of the provisions of the Act 
and therefore the requirements of section 1 (1) of the Act had been 
complied with. 
s C. 


D 





Grundt v. Great Boulder Proprietory Gold Mines Ltd. 

Aeon of Appeal (Lord Greene M. R., Cohen and Asquith, 

L. JJ ), December 4, 5; 1947.] e 
1647, Companies — Articles of Association —Retiring director to continue 
in office until vacancy filled, unless resolucion to reduce number 
Qe CAN i, s of directors in office pissed affer due notwe—Retiring dirsctor mot 
re-elected nor ths vacancy filled nor any resolution to reduce 
number of directors passed — Right of retiring dtrector to continue 
in office. 

A company’s articles of association provided ser alia that one 
third of the directors retiring by rotation are eligible for re-election 
and that the retiring .diractors are to continua in offizs until 
vacancy is filled and unless resolution to reduce number of directors 


Vor. 83.] . .. NOTES OF CASES. 


B 1 
in office passed after due notice. G, a director, retiring by rota- 


tion offered for re-election but the resolution for it was ‘lost nor. 


. WaS any resolution to reduce the number of directors passed. 
G contended that he continued in cttice year after year till a 
. Successor is appointed or the number of directors reduced ina 
general meeting on due notice. . : 

"Held : On a constructioneof the company’s articles the director 
was entitled to continue in office till a successor was appointed or 


‘the number of directors réduced in & general meeting on due 


notice. E S. ` 
x ' ace 
Š TEES Est 
S. C. UST deckt abo Tuo EE 
exe a 4, 
Y tob 
`d [1 . €f 
mi 
? S) : —— ea D v - j 
7 MEL c i 
` Rogers 9. Wood. ` 


[Chabe Division (Roxburgh J) December 17; 1947]. 
Practite— Counterclaim — Default in delivering reply— Motion for 
judgment Action. still pending —Subject matter of action and 
counterclaim inadmissible —R. S. C. Order 27 rule 1r. 


On failure to deliver a reply toa counterclaim, by defendant 
in an action by plainuff, the defendant moved for judgment. 


"Held: the Court had jurisdiction under R. S. C. Order 27° 


rule r1 to entertain the motion but where the subject matter of 
the action and counterclaim is indivisible it would be unjust to 
make an order for judgment on the ‘counterclaim while the action 
is still pending, as in the Present case, and the motion should 
therefore be refused. 





EIE Jaslowitz v. Burstein, 
> [King's : Bench Division (Croom—Johnson, J.) 
- November 26, 27, 1947]. 


Landlird and Tenant—Recovery of possession—Action in Hh 
Court—Ront Restrictions Acts not p'eaded in defence. 


Thelandlord brought an action for possession of a dwelling | 


house subject to the Rent Restrictions Acts on. the ground of 


t 
* 


a 


: 1947. 


E. PEA D3) 38. 


1947. 
Nove 


[1948) 2 All. 
Ey R. (& TE. B) 494 


án 
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breach by the tenant of a covenant-not to sublet. The tenant 
was unable to clair the protection of the Acts which were not 
pleaded. Du 
Held: the action wasa common law action and nota pro- 
ceeding “arising out of" the Act of rgao or “any provisions 
thereof", within the meaning of section 17 (2) and, therefore, 


the’ landlord was not Prectuded: by that subsection from being 


awarded costs. f 


S. G 


Ellis & Sons, Amalgamated Properties Ltd. v. Sisman. 


[Court of Appeal (Tucker and Cohen L. JJ., and Jenkins, J.) 
December 11 12, 1947]. 


Landlord and Tenant—Short denaticy— House po uninhabit- 
able by bombing— Notice fo tenant to quit before. rebuilding com- 
pleted—Right of tenant to occupy rebuilt house. 


A house let ona weekly rental rendered uninhabitable by 
enemy bombing was vacated by tenant without notice to the 
landlord under the Landlord and Tenant (War Damage) Acts, 
The house ' Was demolished except the foundation by the local 
autbority and the ‘constructioti ofa house exactly similar to the 
old one was begun. The landlord then served a valid notice to ` 
quit on the tenant who sought a declaration that on the expiry of 
the notice he became a statutory tenant is entitled to occupy it 
when completed. bara 


Held : (1) the ho ise, andes ‘reconstruction’ was- not the same 
house as the old one damaged by enemy action, (2) the landlord. 
was not required to satisfy the Court before determining a short 


‘tenancy, (3) the protection of the Rent Restrictions. Acts did not’ - 


apply to the site of a dwelling house which hag ceased to -exist, 
and (4) on the date prior to the-expiry’ of ‚the notice to quit..the 
tenant was not a tenant of the dweiling house let as a dwelling © 
house under use and occupation by him and hence on the expira- 


- , tion of the notice the tenant has no claim to occupy the premises 


then or at any future date. - 3 D. yq 


^h gs c. LEM i 


‘(Fhe Calcutta Law Journal. 
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WEST BENGAL STATUTES, 1947. 


BENGAL ACT I OF 1947. 


. The Bengal Ordinances Temporary . ~~ 
i Enactinent Act, 1947. í 


í [Assent of the Governor General yas first published in the Calcutta 
. Gasette,. Extraordinary, of the 16th March, 1947.] 


An Act to enact temporarily the provisions of certain Ordinances 
promulgated by the Governor of Bengal, 7 


WHEREAS the Ordinánces specified “in” the Schedule which 
have been promulgated by the Governor’ of Bengal under section ža 
88 of the Government of India Act, 1935, are, by virtue of clause. 36 G20. V, c. 8, 


(a) of sub-section . ur; of that section, "temporary }ffin their 
duration ; . E 2 
AND WHEREAS it is expedient.tó provide for the temporary 
enactrhent as in this Act mentioned of the eprowinions contained in 
those Ordinances ; n i 
It is hereby enacted as follows :— : 
1. This Act may be called the Bengal Ordinances , Temporary Short title. 
_ Enactment Act, 1947. Ü Ei 
2. The provisions of each of the Ordinances ‘specified in Mani rA A 
- "the Schedule shall have effect as if fhey had been enacted “in an of certain Bengal 
Act of the Provincial Legislature and shall. continue in operation eaten 
for a period of six months from the date on- which-the said Ordi- 
nances by virtue of clause (a) of sub-section (2) of section 88 of 
the Goverment of India ‘Act, 1935, cease to operate +: T 
: Provided that the Provincial Government may, by ‘notification e 
in the: Oficial Gasette, direct that- the provisions of any) of tlie 
“Ordinances specified in the Schedule} shall continue in ‘operation -. 
"fora further period not ‘exceeding six months if inthe opinion 
of the Provincial Güverniàent it is pee inithe public interest ' 
so to do. 


- 


<o 
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' ; : - 7 The Schedule: 
S Vee. aie Te “+ (See section 2.) — ar 


Ordinances promulgated by the Goyernor òf. Bengal. under fee ý 
Sos section 88 of the Government cf India Act, 1935. = 


Year: Number. gf d'arts u - -Ighón. title, 2-9 x 

oe ci — Hc . The Bengal: Civie Guards and- Cplletive Fines. 
BOX Continuance Ordinaüce, 1946. E: 

7 -1946 IT. The ‘Bengal Molasses Control Ordinance, - i “1946. - 


4.11946IV - ; The. Bengal Drugs Control Continuance: Ordi. ` 
ai O S ..Dance, 1946. 


1946 V a iae Calcutta Rent Ordiriance, 1945 fede 
2 1946 VI wo. The Bengal Special Powers Ordinance, 1946. 
ev 1946 vil pe “The, Bengal Consumer Goods Control Ordi- `- 


ROI. 


nance, 1946. - : 
196 VIII © BE .'The -Dacca Aréa Security: EA 1946. 


m E 21946 XI ^ +, The Bengal'Jute Mills emporiry Provo. 
T I 1p .- Ordinance,: 1946. (700 
we pt o DES i T- A The. Bengal "Criniinàl Law Aterimet Ordi- 
"D c ^ua nec TD s ^müÉneey1947. 2. 7. TONER AMT 
a "1941. qn. : s Lhe: Bengal- Ciù Pioneer oreo, Ordinance, 
= Wu uL ENERO 9 t K E 1947. ` E ue ios NEAL. eS 
2200 0087s L Behgak Atii of 4947; B 
= ; The Bengal Non-Agrlcultüral Tenancy. (Temporary y Provisions) - 
pm eth E ‘Extending Act, 1947, 


"ise of the; Governor was first published i in the Calesitta Gasette,. - di 
Extraordinary, ot. the 24th May;- 1947.] . bro 

(An Att further to extend the operation “of the Bengal’ Non- “Agricul. 

“tural Tenancy (Temporary Provisions) Ad, 1940. LN DX 


: ale - WHEREAS it is, expedient» further, to: extend , the “operation of 
Bes Mi ina. the: Bengal Nor-Agricultural Tegancye( Temporegy iErgrisiong).. 
Coo aM m um ‘ety 1940 i... 


^o^4w 


: "e Did 


€^ r ES aw »" - v 
. Seu i tor d E E RE 
ey i5 eun It is hereby, enacted as follows, :— ae z 


i ^ en 


Sot “title. ^ nds T This Act- zmay be. called; the. Beneal Non-Agriculineal 


: “Tenancy. (Temporary Brovisions) Extending Act, 1947. pr MN 
- Ainendment ofse-.. .,2. „Io sub-section (3).of, section r, .of the Bengal pNonzAgri- à 
"Kol 1940." ^ Act , cultural Tenancy, ; '(Temporaiy. Provisions), Act; 1940, «for the 


gi Be. ‘Act I “of x swords: “five years” for, which thé words: “séyen. years” -have been 
. " ‘substituted by section 2. of; the Bengal Non-Agricultural . .T'enancy 
me um UE (Temporary Provisions), ‘Amendment A 1945; 'the,words "Height 
$e y tuse Lyears”, shall be substituted. 


t p Sees al 
ys : ez » - r 


E 


a 
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3. Section 2 of the Bengal Non-Agrioultural Tenancy Repeal of vdd 
n 
( Temporary Provisions) | Amendment Act 1945, is hereby “tl of 1945. 


repealed. 


Bengal Act {ll of 1947. 


The Bengal "Dentists (Amendment) Act, 1947. 
" [Assent of the Governor was first published in the Calcuttá Gasette ~~ ° 
of the 12th June, 1947.] 
An Act to amend the Bengal Dentists Act, 1939. 


Wuerxas il is- expedient to amend the -Bengal Dentists Act, Ben, Act XII of 

1939, for the purpose and in the manner hereinafter appearing ; 1939. 

It is hereby enacted: as follows :— 
1. This Act may be called the Bengal Dentists s (Amendment) 

Act, he 1947+: - 

' 21° In sub-section (3) of section 12 ‘of- the Bengal’ Dentists 
Act; 1939,- for'the’ words "who-has, previous to ‘the- commence- Amendment of sec- 
ment of'this Act, been ‘dona fide -engaged “in the practice of tion sot ee diot 
dentistry ‘in Bengal but for a period of less than five years; if such 
person, within five years from the commencément of this Act” the ` 
following shall be substituted, namely : — 

"who has ben dona Jide engaged in the practice of dentistry 
“in „Bengal since before the commencement of this Act, if such 
person, not "later than the 31st day of May; 1950”. ` 


Short titlo, 


ae West Bengal Act IV of 1947 ~ 
The West Bengal District School Boards'Act; 1947. ' 
[Assent of the Governor was first published i in the Calcutta Gazette, - 
Extraordinary, of the 3oth December, 1947 ] 


An Ad to provide for: the dissolution. and constitution A certain 
district school boards. 


; WHEREAS. under the award of the Boundary Commission 
parts of the districts of Jalpaiguri, Malda,” Nadia and. Dinajpur 
haye been excluded from the Province.of West Bengal ; j 

SAND WHEREAS the new districts of Navadwip, West - Dinajpur,, 
Malda and Jalpaiguri -have been constituted comprising respec- 
tively the parts of the former-districts of Nadia, Dinajpur, Malda 
and Jalpaiguri which-have been included ‘within’ West t Bengal 
under the said'áward ; - - : ES 

AND WHEREAS ‘it is ‘expedient to provide for ‘the dissolution ' 
and constitution of certain district school:boards-; 


BE ae, Dium | ‘THE cALcurta LAW JOURNAL: [Vois 83y -.- 
E XO r tis hereby enacted- as follows ;— ^ EDI M 2 a pr 
"Shoetütld ^ 5 zu «€ r) This Act may bé called -the West” Bengal ‘ingit - 
hir a ‘ School Boards Act, 1947. er 8 ae er pM 

© West lee. XM - : (2) It shall come into” forca. on- “the idate® aon which the West: 
Bengal District School Boards Ordinance, 1947). ceases to gperate 
/ Definition, ENAT GE a ay 
i 2. In this ‘Act, the expression | “Boundary Commins means 
‘10k m Vb the Boundary Commission teferred. to. in the Indian- Tidependence Ji 
Dissdistios EE T 4047 p mc qu c RE 
pui uia I 248. - Notwithstanding ioi contained in: the "Bengal (Bini) 
“Ben.t Ast do . Primary ‚Education Act; 1930,- orin any. other law..for ‘the time;- . 
VII of 1930. ces being i in force, von and’ from the date on- which-. the- award. of thé 
i Í Boundary Commission: came into . force the. „District School Boards | 
z! ` aia - of the districts of, Nadia, Dinajpür, ` ‘Malda and Jalpaiguri , congti-- i 
ar tuted under-the said. Act shall ‘be.deemed , to have been- dissolved. 
yif oue eee and ‘every member of each süch board shall be deemed -to,have’. 
LATI Pike ceaséd, to hold office as such meinber i in -8o far as such -boards had... 
eo E autbority. over. "any, area, “included: within, West Bengal: under , the 
Constitutida of said:award... MM aes m : legi hatha venas BI 
Ped bene : E (zr) Notwithstanding” anything ` contained ín. "tia engal” Fm 
^ ue (Rural) I Primary Education Act 11930," or_in ‘any. ‘other law ‘fot the : 
] g IM UST" time  being.i in force; the * ' Provincial Governmént Bey "by ‘Wotiicas 
20 + 7+... tion in’ the Official Gasette,” constitute: district 'school boards "óf? 
e. the districts of Navadwip, West, Dinajpui, Malda and Jalpaiguri , 
Se in such manner and. coring of ‘such number of- members as. 13 
D "MAY determine i in this behalf, ; <> x xd pu PANE pen E 
(2)* The diatrict school Boards’ 'constitüted urider : ‘gubisection . 
2: (1) shall be deemed: to-have- Been: constituted“ ‘on and: from the - 
" date‘on which the award of- the- ‘Boundaty Coruiissión.: 'came* ‘into. 
i force. 2. aS E pow pm jd RA z fre SONO 
"Tes of of of: : D i "The Próyiücial Govéinaiont “Paay, by notification’ in a the 
mitre Aa Official’ Gasitte, fix thé term of Office” ot^ inémbers ` or’ the. district: - 
:. * school boards ‘constituted undér “ section 4 for. ‘such iod “as. hs 
f au s ` | Proviticial Government máy think proper. "E - E 
- - E t» ex i e “st Sayan Mit 
- o. * Savings, Er. ^ Any regulations - “made: or: directions jud or anything ' 


 done'or, any action. taken or Any suit instituted; Or any "proceed; ; 
. ings commenced by or,against-the district school: boards,. dissolved. 
i M "e l under section 3 in relation to. the areas comprised -in- the districts 

a. of- da West; Desens „Malda s And.- aligin _ before . ‘the, ` 


e. 

Vor. 83.) WEST BENGAL STATUTES, 5 
‘publication of the notification. constituting the district school 

boards of the said districts under sub-section (r) of section 4: 

shall be deemed to have been made, issued, done, taken, instituted 

or commenced, asthe case may be, by or against the' respective 

district school boards as so constituted as if such boards had 

been constituted and were in existence at the time when such 
regulations were made, directions issued, thing done, action taken, d 
suit instituted or proceedings commenced. 


7. Any notification issued or anything done or any action Continuance of 
taken in exercise of any power conferred by the West Bengal action a 
District School Boards Ordinance, 1947, shall, on the said Ordi- nance XII of 1947. 
nance, ceasing to be in operation, be deemed to have been issued, West Ben, Ord, XII 
done or taken in exercise of the powers conferred by this Act as if of 1947. 

.this Act had commenced on the 6th day of November, 1947. 


Bengal Aet V of 1947 
, The Bengal Tenancy (Amendment) Act, 1947, - 


[Assent of the Governor was first published in the Calcutta Gazette 
of the 12th June, 1947:] 


^ 


An Ad further to amend the Bengal Tenancy Adi, 1885. 


WuerEas it is expedient further to amend the Bengal Tenancy 


A R i VIII of 1885, 
Act, 1885, for the purposes and in the manner hereinafter j 
appearing; — p T 
It is hereby enacted as follows :— f 
? 4. -This Act may be called the Bengal Tenancy. (Amend-, Short title, 


ment) Act, 1947. un B Ur . 
. 2. In section ra. of the Béngal Tenancy Act,:-1885 (here-. Amendment of sec- 
td i > MO E : tion 12 of Act VIII 
inafter referred to as the az Act)— uae | | n af 1885. 
(z) in sub-section (2) for thé 'pottion beginning with the 
words and brackets “and a fee (hereinafter called > ‘the landlord’s 
fee)" and ending with the words "the landlord's fee to the land- 
lord" the following. shall be substituted, namely :— 


"and there is filed in the prescribed, manner with the instru- . t 
ment a notice of transfer in the prescribed form for service there- 
of on the landlord or his common agent, if any." ; 


D 


i 


4 


vA TUAE of - 
, section- dieey "u 


ere 


ER FAE PS E 
T 5 u^ 
Pun Sus 


c4 ieee 


i manner”. 
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(2)' for! iibdiectidn ( 3) the” following inbectón shall ' we 


Y 
eM ; iy SM 


, substituted, . nr i Se aoe 


je 


CEI "When any $ such instrument. is j| admitted to : “registration, z 


the registering officer shall cause the notice of transfer. referred, tot - P 


That 


in sub-section (2). to be served. on the landlord : named in the~ 
notice or his common agent, if any, in the - prescribed , manner.” $. 


and ^ : T pM Rv odes ees 
i (a) -sub-section (4) shall he omitted: 5 3,5 DD e 
Bs ‘In section: 13 of thé said- ‘Act, — S 


EE in ‘sub-section [12 for the portion ‘beginning. ads ‘thé. 
words “the landlord’s fee” .and ending: with the words "as may. be- 


: prescribed” the" "following shall be, substituted, namely, :- MS chg 


"such process fee as may be prescribed and also to ‘file in the 
prescribad manner in the Court a notice- of the sale or final fore- 
closure i in the prescribed form for service thereof 03 the antler? 
or his commoa agent, if à any $ p 


* and d : 


- 


(2) for sub-section. (22: lu. efoto sulissectlón shall be 


substituted, pamelys mG i. 8 47 


e Da y i ‘oat 3 - 1 


“(2) When the ale Sie baii cónfirmėd: or the senes Qr ones 


; absolute for foreclosure has. béen: made, the. Court shall, cause the 


notice referred’ {o in Sub-seation ( i} to be served on the. landlord * 
named in. me notice or -his common agent, -if any, i in the prescribed | 


nS 


; 4. In section 15 of the said Act,. for the ‘portion -beginning® 
with the words "to the Colléctor in; ,the prescribed form?" and : 
ending with the words “in the prescribed manner" the following - 


: F - ; 
t * Dx Ve 2 


. ghall-be substituted, namely: ghi pe 7- 


M aps 


“to the landlord or his common agent, if any, in the prescribed 


- form withinjsix mónths::frori the-date “óf &üccessiori; >in £ addition 


to or substitution of any other mode. of^ ses “int. thet manüefi 
referred to in gub- “sec! ion (3) of section: Ta" "esa 


ú NU 


T ain In ceton. 17-of the said" ! Actifot | ‘the’ words,’ figüres: ‘and? 
letter “sections 12 to 16A" the words, figures : ‘and letter? sections’ 


eo 12,13, 15, 16 and-r6A ‘shall ‘be substituted.) Post wate us hist 


-8 To section 26C: of:the-said« cAet— 50 m1 : gu 


(zi) ín sub- section (2); ‘after, the ‘words is, sgcomipanied” "e 


arta fae 


Words im the prescribed miner" shall be v insérted ; H 


z 


cee fat FP E ED EE p Orbs 
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(2) in sub-section (2) after the.word "iles" the words “in the 
prescribed manner” shall be inserted ; 

(3) in sub-section (3) after the word “files” the words “in the 
prescribed manner” shall be inserted ; and 

(4) in sub-section (4) after the word “filed” the words “ih the 
prescribed manner” shall be inserted. 


^ 


' 7. > In section 75A of'the said Act— 


(T) in sub-section (z) the following 'shall be added at the endi 
namely :— 


"and all such xut relating to enhancement of rent of a 
raiyat or an under-ratyut are héreby suspended for a further 
period of five years with effect from the twenty-seventh day of 
: August, 1947." ; 

(2) in sub-section (2)— 


(a) in clause (a), the following shall be added at: the erd, 


namely :— " 


‘and all decrees and orders enhancing the rent of a. satyat 

ot an under-zaiya? so passed are hereby:declared .to be inopera- 

: tive for,a.further period of five years from the twenty-seventh day 
of August, 1947" ; and 


(5) in clause (6), the following shall be added, at the end, 
namely :— 


“and any. provision providing for enhancement of rent of a 

_ ratyaé or an under-ratyat contained in any such contract or in any 

contract entered into between a landlord and £ raiyat or an under- 

raiyat during the period of five years with effect from the. twenty- 

seventh day of August, 1947, is hereby declared to be inoperative 
during the said period of five years." 


8. Clause (2) of sub-section (7) of section g9A of the said 
Act shall be omitted. 


9. In section 189 of the said Act— 

(z) clause (3) shall be omitted ; > 

(2) in clause (5)— 

(a) sub-clause (4) shall be omitted ; and 

(2) after sub-clause (c) the following: sub-clause shall be 
inserted, namely :— 


"(c) the manner of filing the notices referred to in sub-section 
(2) of section 12, in sub-section (7) of section 13, and in sub- 
sections (7), (2), (3) and (4) of section 26C". 


‘Tia 


Amendment of 
section 7£A, 


Amendment of 
section 99A. 


Amendment of 
section 189. 


Short title. 


> 


Amendment of` 
section 4 of Bengal 
- Act XVI of- 1936. 


tions (Recognition) Act, 1936,— . 


THE CALCUTTA LAW JOURNAL. — - dyes 83. 
M Bengal Ket v of 1947 : wig s 
. id th oe ra 
The: Bengal Local . Self-Government Aksoclationg x E 


(Recognition) Amendiient . Act, do«w. ede . 
wt ce oll ve T 


* [Assent of ‘the Governor was first published i in ^e Calcutta Gasette, 
“of the 19th June, 1947.] EP 


"E p Act to atiend the Bengal, Local Sel- Governinent. Associations 
z ‘2( Recognition) "uy 1936. m 3 


"WBERRAS t is LIOF to ameni the “Bengal Loa Self- - 


f Government Associations (Recognition) `, Act, 1935,. for, the. purpose : 


? 


“and i in the manner heréinaftér „appearing ; j e noeud diei. 


L- 2 Pi 


m 
5 D c 


. se Iti ig hereby enacted, as: follows : t— ee es ee 


1- This Act may be called thé Béngal Local siti Goyernient ~ 


`- Associations (Recognition) , Amendment Act, 1947... o ns 


." 9. In section 4 of the Bengal Local. Self-Government Associa». 


-.l oca 


« (a). after the words, “a general meeting" the words `£ ora meet- 


-ing ‘of an: executive committee” shall be. inserted, and ` POI 
* (6) for the words "the: msetiog ‘the words- “such a meet” i 
shall be substituted, T ed Y n R e tos eee LM 


'and to the said -section athe” following proviso: shall Be: ‘added, 5 


nàmely dem wS a : : dii 
“Provided that the number of’ ‘meetings of -ah exécutive com-. 


~ mittee for attending. which a member of’ a local authority may be: 


paid Erase] IDE s ‘expenses under this sections shall hot exceed four 


toi » Te a ux b 
“in one year." s a - - oF ; , 2 
D A ae, ah ui p SET I D Wate ad X CUM d: cud um ge m 
^ - - — 
eI R . 1 
B t - - ù 
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- X s - ^ a = 
L^» aos > HA ay Er aoe s ET "vk 
PE t 
——_——— c 
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ass MA m de e f 1 
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A EN us 
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^. SIR TES BAHADUR SAPRU. 


By § Sree  Rédhelat Chatürved,* ` 


. For one who plays so important a part in public life, as the late 
‘Sir Tej Babadur did, an autobiography i is almost indispensable. 
It is the public man’s own" memoirs that make a closely woven 
texture of the man, his ‘matter and method. Like the late Sir 
C, Y.’Chintamani, Sir ‘Tej was exceptionally. well-quilified to link 
up the- present with the past in political progression, and it isa 
great pity that the one or the other leaves no reminiscences behind. 
The art of writing a biography remains still undeveloped so that 
.evena patriot and statesman of the’ stature of Gopal Krishna 
Gokhale— who held the stage in his time—goes up to this day 
without a biography worth the name.- , Among friends and admirers 
of the distinguished deceased, Sri "Sacchidanand Sinha is one of 
(he most competent to portray Sir Tej’s, fascinating picture, but 


the infirmities of age in his case may prove ESETA; 
4 


“Itis not my intention to pass under detailed review the crowded 
career of the patriot whom we have lost. Within the compass of 
this review all that I can do is to refer to certain incidents,. or to 
trends , and ‘traits of character, which I came to know of directly 
in M person or through sources ‘unimpeachable i in c' aracter. 


e, v08lr Tej Bahadur’ 3 explanation of avoiding party affiliation was 
simple enough. ‘The leader of a party has to compromise his con- 
victions: to keep. it intact.’ Sir Tej did not believe in it. ‘He was 
anxious to keep bimself free from all sbackies to take such indepen- 
dent line of action -as circumstances demanded in the interests of 
the country., The justice of a cause and.its proper representation 


Li 
Dae 


*Hindusthan Standard, Monday, January 24; 1949, page 4. 
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was all that inattered. ' Asi in the c case of Sir P. "M. Mehta, “Sloppy - 


,, Bentimentalism"- made no appeal to bim. Reálisir counted - first 
 ünd. last. ' Thus; thouigh -he, was a "Liberal '; in the. vide: sense of ^ 


of the termsca: tEibéral who: preferred: ;cobstitdtidnal- ‘agitation to. 


’ direct ‘action—he, went far. ahead of the. Party in:his trenchant—. s 


eye n ‘scathing—criticism of. the. „powers. that. be, . His: boycott-of ` 


x - thie Simon Commission is a: case in | point. ` -In an impassioned by but ` 
losely reasoned speech delivered i in. the “Leader Presa” Compound . 


: egoon after his--retürn- frm” England, -it -Was-hé ` "Who sêt the Dall - 


rolling-and did allhe could to see: that: the boycott was successful; . 
. Tbe fact. is thapiwithe, tha Lláté Sir.€..Y. '"Clifitamani, with whom - 


Woi 3c 


‘he worked for many long years in complete agreement, “he  deve- z 


NE loped a new school, of, thought,» wBicb, while -it disagreed- with, 
- -the Congress, went much ahead of:the olà Liberal. outlook. | 


mm ràz eva nat nfo. i98 


m si the ‘Muddiman "Reforms ‘Committee, ‘Sir. Te} 


dyarchy. wai anprorkable, “He was 'conyinced that tlie. system; Ja 


t "Standing. in. the Nay. of political progress’:a cand, _must, .besended. 
With Mr. jioosh. by. his. side,” he. ‘finished. Dis | famous. Minority | es 


aio ihr 


ES Réport im.a cóiple' of: "days, ‘working’ up to, a late, „hoyr at night, ^ 


-opo leanen uL 
ed out, in -his examination - sufficient material’ to prove.that - 


4 


c 


‘Tis Report dig ' the ‘gtave., ‘of dyarchy: and paved, the Way. fob: 5 


"opta: ' Ministri a Bes milestone ~ “on, road t. real Sele, 
‘government. - j 


B wil ation? tlie. Bist Batch ‘SP visitors” to itr pon aes 


n Mis on ‘thig! Tétutn from. England. in Sogn The, idea m 
: 'Federdtioü for’ Inóis, ^ as the’ ‘Statésman; himself: ‘pointed dut—had 3p 
ias originated’ with’ the. fata Lord Sinha,” Ed was ‘given to the ‘deceased ere 
is i9 make'a brilliant, exposition; of the scheme,-before the. „Round 


"able Confer nce, of. 1930... The. e position gai ed, ,the Approyal- 
ones, exposition gain 


Gi iesportant. members of the Tahour. Cabinet the "Shadow: Cabinet ` 

ol the “Conservative Party: “found. ‘the, Case, to z be -more- or less 
lu t 4 

~ irresistible, , „Their important `- meihber Mr. 'Hoore : (now Lord 


- Templewood) “not only . -offered Sir: Tej his congratulations but , 


offered alliconstructive: help. : Mri! Wedgewoodl'iBeün, (ao Eord'; we Rt 


‘Stansgate).. told: :me:that Sir Tej- had dose réñiarkably’ well'áüd - - 


ithat.Sir Tej' s solution’ ofthe: Hindu? Mdsliür tangle is. the ‘matter! of 


` the question of allocating one or two extra seats to the minority. 
comiiiunity that’ tbe sagacious, jmoye.came to an oad... AB, a visitor 


M ONES 
gh 1 ^ uoce 


à 


- tépresentation 'inithe Legislature ^ was’ not! ‘aiccepted:: Te was'd én RP 


ate 


ie had in fact raised-the:entire'level of political! agitation In the: light ` Pee, 
-of. disastrous liappenings ‘Of ‘a: recent’ 'dàté;. dta sa ctuel tragedy. 
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to the Federal.Structure Sub-Committee beld in London in 1931, 
I could’ see for myself the part Dr, Tej Bahadur used to play in 
the deliberatións and the appreciations that his contributions 
almost invariably attracted from Lord Sankey—the Chairman. 
Few took thé work more seriously than Sir Tej. From day to day 
he ‘would finish out matter from books on Constitutional* Law 
to make out a good case for his country. The hotel (Dorchesters 
Mansion) where he put üp was the rendezvous of Princes and 
the delegates who-ould' turn up-every now and then to consult 
Sir Tej on this or that point, By the way, I came to know that 
the rent charged by the hotel-keepers from Sir Tej Bahadur 
wpuld.be only about a third of what others would pay for same 
accommodation. This was explained on the ground that Sir Tej's. 
stay meant .& number of dinners and lunches to distinguished 
friends and would attract visits from Press representatives, all of 
which gave the Hotel a wide publicity, 


- One personal incident must be referred to at this stage. Lord 
Reading. paid"a visit to the'Agra College in r924. The next day 
the ‘Old Boys’ Celebration was on and during the course of 
eulogising the services of ‘Sir’ Tej Bahadur: Sapru, I referred to 
the speech which the statesman had’ made-in.countering the obser- 
vations of F, M. General Smuts. The’ Doctor's significant sentence 
in reply "Let us not forget that it is my country that makes the 
Empire Imperial" was quoted. The speech drew on me the wrath 
of the Commissioner of the Agra Division. "You were", said he 
“praising the Doctor yesterday at the expense of General Smuts. 
The General could blow up Sir Tej sky-high”. I felt that as 
Deputy Collector I was out of order and kept quiet. Curiously 
enough, when I met the officer a few days after, I noticed a 
tremendous change in his treatment. His wrath had suddenly 
melted into seemingly sweet affection. This change has always 
remained a mystery to me, : 


Curious as it may seem, it is a fact that Sir Tej was in his best 
form when he fought out cases without charging a single pie from 
his clients. Whether it was the freedom of the Press that was at 
stake or it was to combat certain influences which threatened to 
stand in the way of justice that Sir Tej Bahadur threw in the full 
weight of his knowledge and personality. His arguments in the 
well-known “Leader Contempt Case” will long be remembered. 
While developing his arguments, Sir Tej took the Judges by 
surprise when he said “My Lords, will it be contempt of Court 


. = 
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"when I say. dab the -Judges of the Bench as now, oontra are: 
pigmies. when- compared; with: their illustrious:  predécessors, ?A Thei 
point : „ade out was, ‘that outspoken truth: constituted. no actionable . 
claim, unless accompanied. with malice: The Judges reeled; ; under: 
the jremark, 5 - thez prosecution; failed. .The Bilasia. mürder, case 
- furnishes, yet ,another, instance. - Axrcertain bighly: placed;, officer: 
of. the, Indian Civil Service. of- the steel frame variety was believed: 
to be intetesied i in, the ‘conviction of. an. Indian member of thejsanie. 
Service, Sir, Tej who -was in’ -excellent;-form practically cairied: ` 
the,day.,-. What remained - unredressed: :was set right; on appeal to: 
the Privy, Council. Xs Gat que ce o 3 
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> “Sit, Tej “carried on very "heavy 'Corftspondénces with bis" riélidk 
— boil: odtside "and: "inside India. He” was d voracioüs reader and ; 
iCwág estimated that the bil? for ‘books amounted | to round” “about” 
Rs! rocof per month His _marysided ‘activities "kept ‘him “fully. 
: occupied, and it was only in evenings that He Fad “some relaxation: 
inthe company: of ; highly-placed friends, ‘who -freely talked about | 
ze kinds of subjects where wit and -buriour were;in -evidence.;; His 
hospitality, was, well-known;, He earned and, ispent money dike a 
_ prince. , We loie-inzhim;. a great: jurist,2a cultured. scholar, a,:sturdy. 
‘patriot, and above, all, as grèat.. man who -was nourished: lavishly: 
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Notes of Cases. - 


Thyrine v. Salmon. | 


[Court of Appeal (Tucker and Bucknill, L. JJ., and ` 
Roxburgh, J.) December 5," 19, 1947]. 


Landlord and Tenani— Death 9f tenant-—Contractual tenancy. 


During’ the çontinuance of the contracıual tenancy the tenant of 
a. dwelling house controlled by Rent Restrictions Acts died intes- 
tate having two sisters—one L who never resided with him but who 
received letter of administration and the other who resided with 
him all along. No tenancy was created between L and,S. The 
landlord served notice to quit on L and, on its expiry, applied for 
possession against S : | 

» Held :: (Bucknill, L. f. dissen tients) tbe contractual tenancy 
vested in L and para (g)- of the section r(1) of the Act did not 
apply to a case where on the death of the contractual tenant the 
tenancy, passed: to some person other than his widow or a member 
of his family residing with him at the time of his death and so S 
was not entitled to the protection under para (g). as 
S C. 


Almeroth v W. E. Chivers & Sons Ltd. 


nd of Appeal (Scott, Somerwell and Evershed, L. JJ. ) 
- "so December 2, 3, 19, 194;]. 


Nuisance—Negliges. ce— Highway— Debries by Kerb— Small heap left 


by repairers of property for collection. - 


A pedler while getting on to the kerb ‘to. Serve a customer 
tripped ‘over and fell, sustaining serious injuries, on; a-pile of slates 
kept, not overtopping the kerb, by the defendants. In an action for 
in, jon dere ies OX 
Held, (1) though the pile di states: dia not fori an obstruction 
to the flow of traffic, or passage.'of pedestrians yet the maxim 
deminitnis non curat lex did not apply and it constituted a nuisance 
and (2). the plaintiff was not guilty of contributory negligence, 
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: Sachs 2. Miklos; j ‘ e T 4 7 
. [Court of Appeal (Lord Goddard, e Tucker, Le Jo 


1 


and Jenkins, JM December 1 15 16,1 Wn 1947] | = v 
Agenty—Agenty P1 metessity— Gratuitous bailee—Sale Pa bailed- : 


yanas 


goods  Dastructiony unoblainable— Measure of damages. 


v Sl bailót, kept: his farnitite i in ‘tHe house of E the. ‘baile Gree 
“Of charges: MK “wishing t ferinifidto" thé! “Bailrient wrote several 
letters’ atthe suppdied: address of’ Sit Receiving ` no reply. É got 
the’ furtiitute “Sold ih auction "and" realiséd $ 3.. "Inà án action "for 
détinué: and ‘conversion;-S claitaed’ £ristas the válüe o UEM 
ul Held: (1) ihe bailee Was nof'an agent of hedbesily’ ‘aha ia ‘ya! 


- ing the’ furniture was guilty of conversion, and (ay althougt thé SR. 


measure of; damages Was the value’ of ‘goods ‘at: thé’ ‘date’ "When 
judgment was'igiven} yet-if the bailopküew Of Ought to-bàve Knows 
_atian earlier ‘date sof.the impending conversion and ‘took’ no stéps; - 
‘ther: measure ,of^damages:iwas 'itheivalue, atithe date ofknowledge, | 


actual orsupposed; d 1a 2&2 sli te rd un guise: vius enl jou 
8.0, ^ BC an t Da WE aatjozivm] Sara! Loir Sea. Pc 
zo EEG NE e o : z B e 
' Ro. County; of London Quarter Sessions. : ` 


Ex “parte. Commissioner of Metropolitan Police. .. XN : 
_ [King’s Bench Division: “(Lora Goddard, Gy) ‘Humphreys 
Tm and Atkinson, JJ. DD ecember ; Ah 19. 1947, ] 


aty Me Br, 


. rop meni) jurisdiction Appeal Conviction“ Blemi. 


Ming. the Peach Qrder. alhat- defendant Should. enter. TON 


ee HOV, 


" since Statute (361) 34. Jd ho. 217. Cp. MN VT Cady & 
- One Williams was charged with Acting | in. a. mànner. likely to. 


dase d předch. of. ‘peace ^ by caves “drdpping $ contrary tc to marne 
(1360-45 T) 34 "Edw. 1l C. qu Thé “Magistrate, found’ “the: harge, 
PESE Fama’ palisa: notaer Binding’ bit over to be. of zoo 
behaviour for twelve months. | The Commissioner of Metropo itan. 
Policet!moved :for! an‘order'd OF prohibition! oxi the: Loridon! Quarter 
Sessione Justices frorm-liéafing: thécappeal filedi ‘by’ Wiliams: 55 o 
<>n Held (Atkinson, J. dissefitiénte) : SR Mgistrata’s 8 Order: binding 
over 8" “défendant.under ‘statute’ (360-1) 3 34 "Edw: rt! CU qu be of 
good behaviour does not involve a conviction, and, therefore, there ` 
is no right of appeal therefrom to Quarter Sessions, 
& Q` WE 
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.. Hogans: Bentinck West Hartley Collieries -° 


ret fon 0 (Owners): Limited. -- orig ure 6050.4 
" [Court of Appeal (Lörd Greene, M. RY Bücknill'and'' | - 
i DoD Asquith, E. gr. j, December iz 18, 19457]; " vcr 


UEN ANER compensation— Incapacity! restilting from: accident In- 
ficient medical treatment—Operation Jor congenital deformity on 
injured thumb A 
Hogan, the workman, employed i ina codlmine, had. a congenital 

‘defect: Wiz) ‘a superfluous thumb on-'the "topjdint of his normal 
‘thumb; On’ Juüe 16, 1946, when the superfüous" thumb Wasa 
fractured * ‘during “work, “inédical aid Was" given ‘and’ ‘he’ was paid 
compensation 'on thé”basis- of the total “disability until “August 19, 
1946 when he was certified fit for light work in the colliery which 
he performed. As the thumb remained painful and interfered with 
his work , be. was, Sent to.a hospital by, his own,doctor, whom he 
consulted where a an, operation for the remoyal of both the , superflu- 
ous and the ‘normal bone, of the thumb at the topjoint was performed 
as a result of which there was soreness of the stump, Hogan’s 
application for compensation for disability dué to soreness was 
refused by-thetGounty. Court Judge. On appeal: 

: Held: -that the-incapacity.was due, not to the injury, but to 
ineficient, treatment: of: it; and, as'this amounted to a nopus'actus 
dntesteniefis. which. broke:the ichainrof:causation between the original 

` accident and the presént! disability, the workman was-not entitled 
to-compensations v.. rae 8 0c c6 ilb 
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Ludi "——— co A | Sharp. De. Coates, . gs ui tiu 
(ing s Bench Division (Humphreys l D ecehber’ 18, 


bot mk IEE oper a 9etoan euis md ob t e 
Real Property Land a ccr M re ‘under 
Lr iffen, agreement— Undertaking ^to) grant.ro year's. lease— Vati- 
^ ity of undertaking against purchaser of land— Land, Charges Act, 

. 2925. (clause-22 ), section: io(r), dass c (io)... v sss 
. Mrs. -Racey,- a. frec-holder, orally granted a^ vari enint 4o 
her. son Wialter:/who,, in :turh; granted a yearly. tenancy 'to Coates 
by a written'agréement,, dated. April 13, 1944: ‘The agreement” was 
“forthe térm of. one-year:from October rr,:1943'and:so on’ from 
year to year”: and further that “in the ‘event at‘any time,.during the 
continuance of this agreement of the reversion expectant upon this 
agreement becoming absolutely vested in the landlord, the landlord 


19% 


1047. 
w 


[1948] 3 All. 
E. R. (C^ A ) 129. 


1947. 
ww 


[1948] 2 All. E. R 
(K. B. D.) 136. 


_THE CALCUTTA LAW JOURNAL. 2. [Vori88. 
will grant- to:jthe tenant: à; leüsé for. a. term:of. ro, years as from 
October t1; 1943.......::327. c. This.provision was not registered ‘as 
a land charge under, the. Land Charges; Act, 1925. After Mrs. 
Race y'a death on September.g, 1944, | Walter; became the free-holder 
of the property» and sold.it in December, 1945. to Mrs. Sharp with 
notice of terancy who then sued: Coates for, possession, after, giving 
bim due notice to q iit. 

, Held : that Walter was an "estate owner" within the meanirig of 
section. 10:0) class c (v), -of the Land Charges Act, 1925, that 


ho Over x 


to bind. a. purchaser. hjs undertaking to grant.a, lease. to (the. .defen- 


1 


‘dant. required" registration as a land charge 1 under ‘section I a 2) of 


he Act, and that the, plaintiff was entitleds to. po: A 2o 
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9e d ‘Batten’ Singh and others f. Amirchand and others. | » 


^ [Privy Council (Lord Roche, Lord, Normand and Mr. Js ames to l 
ae "o Stratford); June 14, 16, July 30, December 8, oer), 





Wing- Testamentary iapiify. Wu Deus 


i : iu 
Jaipal,-a S:kh and a permanent resident of: Fiji who' bad ho: wife 
or child, had by a. will, dated February 25, 1944 bequeafhed his 
«property. to-his nephews in-India with: whom lie“ spent. some-: time 
(there. In, the; early part of. :1944 vhe-had an attack of T. B. and 
after the execution of the aforesaid :. will:he got: worse: and: ‘then , 
executed another ‘will on April 3, 1944 in favour of:two: strangers, ' 


. Amirchand and Mehar who" nursed him in the last stage- of. his 


- . illness and be died on the next day. At the time of execution of 


the last Will he -appeared to have forgotten the claims of his - ‘near 

dong The supreme. Court ‘of Fiji granted ee of the last 
< Oniappeal by. the nephews of the testator 42.2" 7-1) 

cns that the well-known principle that a W.ll drawn i a- 


- vSOlicitor: to whom instructions were given by the testator personally: 
' atifhe time. when: he was able*to appreciate thé same in all - its- rele- 


vant »bearingg. though. hè. was:-unable to:understand’thém fully at ' 


`` the time of execution, i5. valid, should ~be ;applied- with “greatest 


caution .and-‘reserve ‘in.cares where thé instruction is given by the 
testator through an ‘intermediary; (2) and that a: Will.the daft‘ of . 
which- was; thoroughly., understood-and approved by ‘the testatórát 
the, time when he,suffered- from forgetfulness’. through : infirmity Or 
disease, forgot the claims of-his relatives and chose. strangers as Hig 
legatees, is.invalids | 2 y; - 0 0. pa a te! ds tom nua 
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` Notes of Cases. 


Hevhilias v. Llanely Associated Tinpláto C Co; Ltd. 


[Court of Appeal (Lord Greene, M., R.; Cohen and 
Asquith, L. JJ.), December to, 1947-] f 


Workmen’ s compensation — Wage-earning tapacity— Use of knowledge 
of local conditions by arbitrator. 


Reynolds, a shearer in a tinplate factory, aged 66 years, was 
injured in May 1925 in the right eye by a flying steel splinter and 
was totally incapacitated until August t926, when, inspite of the 
development of a traumatic cataract, he was able to return to and 
continue his normal work until October 1942, since which date, 
as a result of an accident, at his home not connected with the 
eye injury, he had no work. In November 1944. an operation 
was performed on the injured eye and an award of compensation 
was made on the basis of total incapacity for four months. On an 


application to vary the award, the arbitrator, on some particular 1 


knowledge, held inter alia that the worker was entitled to wages 
equal to his pre-accident earnings, including the statutory i increases. 


On appeal : 


Held : (t) that although the arbitrator was entitled to use his 
knowledge which was within the common knowledge of persons . 


in the District, he-had wrongly based his -decision on some parti- 
cular knowledge ; and (a) that the question of the ‘workman’ 8 
“wage-earning capacity should have been determined by reference 
to his age, to the high wages as a skilled man he was able to earn 
and to the fact that the partial incapacity affected his ability to do 
precision work, and not by some general estimate of the position of 
the labour market etc. 


8. C. 


“49, 


1947. 
— 


, (1948) 2 All. E. R. 


(C. As) 1 149. 
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' Re Dewhirst, Flowers and another v. Dewhirst | 
and others. 


"(Chancery Division (Harman, JJ January 1 12, 13; ‘pail. 


: 1948. - Wil— Construttion—Gift of income of residue to wifé during widow- 
'[1948]2 Al, — - - .heod — Re-marriage of wife—Second “marriage” annulléd — Wi ife’s 
`E. R. (Ch. D) 147. - right to income, as testator’s widow, since date of annulment. 
TX 


By his will the testator gaya | his residuary estate to his trustees . 
“on trust to pay the income thereof to his wife E. D., , "during her 
lifetime provided she shall 80 long continue my widow", and he 
directed that on her remarriage she was to receive only one half 
of the income and that the-other_half was tov fall into, the: residue. 
The testator died in 1937. In 1942 E. D. remarriód but on . 
January 30, 1947 ‘the second, marriage ‘was 'annulled “by a decree 
absolute. E. D. claimed that from the date of annulment she Was 
du entitled; as the téstator’s widow, to 5 the whole income of the resi- 
-> * — . duary estate : d = "5 
A . Held : that having —TÓ to the form ofthe decree, E. D.'s 
second marriage must be treated'as never having happened, and, 
consequently, since the "date of the annulment she was entitled 
as. the «testator's ~ widow, to the whole income af the. iue 
estate. : 
8. C. 


-- - 


Be Edwards v. Edwards, 


| [Probate, Divorce and Admiralty Division (Lord Merriman, 
P., and Barnard, J.), December 12, t947.] 





` Dhiri Cu structive Desertion—Intention to terminate cohabita- 


1947. 

= tion —Presumplion. *5 
[1948] 2 All, E. R, - 3 : E 
(P. D. A. D.) 157. Due to ill-treatment of the husband the wife was bound to leave 


her .husband on August 29, 1927. The city justices found the 
husband guilty of desertion. On appeal by husband : i 

_.. Held: tbat definite evidence of.clear intention on: the. part- of. 
the. one spouse to- drive the other spouse away is not necessary . 
to prove constructive desertion. A husband or wife must be . 
presumed. t to intend- the natural consequences of his or her acts, 

_ and if it is a natural consequence of the behaviour of one 'spouse 
that the other leuves the matrimonial home, the offending spouse 
must be presumed to intend that the other spouse should do so, _ 

8 C - 


^ 


* Vor. 83.] ` NOTES OF CASES. 
-Re Strathblaine EstatesLtd. 
[Chancery Division (Jenkins, J.), January 12, 1948.] 


Company— Dissolution—Agreement by company to distribute its 
Jrechold propeity amongst share-holders—Fatlure to convey legal 
estate to share-holders—Company trustee for share-holders— 
Trustee Act 1925 (C. rg), section qg (ii) (¢)—Minutes of 


company— Written evidence of contract — Companies Act 1929, 


section 2960—Interest in *land—Law of Property Act 1925, 
section 53 (1) (a), 181— Vesting order by Court. 


At an extraordinary general meeting, held cn April 14, 1938 of 
& company which owned freehold properties, a resolution was 
passed that the company be wound up voluntarily and that the 
properties be distributed in equal shares between the share-holders. 
All liabilities were discharged before the company was dissolved 


but the legal estate in the unsold prop-rties was not conveyed to 


the share-holders : 


Held : that by the agreement of April 14, 1938, the company 
became a trustee for the share-holders of the freehold properties 
in question, the minutes of the meeting being sufficient written 
evidence of the contract to satisfy the Law of Property Act, 1925, 
section 53 (1) (a), and, therefore, the legal estate in fee simple 
in the freehold property was excepted from the provisions of the 
Companies Act, 1929, section 296, and was not determined by the 
dissolution of the company, but continued in existence subject 
to the trusts on which it was formerly held by the company, since 
there was no necessity for creating any new legal interest, the Law 
‘of Property Act, 1925, section 181 did not apply and accordingly 
under the Trustee Act, 1925, section 44 (ii) (c), the Court could 
make an order vesting the properties in the share-holders for all 
the estate therein formerly vested in the company as joint tenants 
on trust for sale. 


S. C. 
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Property Holding Co. Ltd. v. Clark. 


[Court of Appeal (Scott, Asquith and Evershed, L. JJ.) 
Qctober 23, 24, a7, 28, December 17, 1947.) 


“Landlord and Tenant—" Ren? —Standard rent— Payment: for provi- 
+ sion of fittings and services—Inélusion — Z 4ndlord's covenant for 
- services etc, in former agreement not included in later agreement— 
..Increase-of Rent and Mortgage Interest ( Restrictions) Act, 1920 

(Chapter 17), section 2 (3); 12 (z) (a). eee 1E. 


' By an agreement dated June a, 1934, the landlord’s predecessors 
_ in. title, let a flat in London to a former tenant for a “rent” of 
£110 a year and an “additional payment” of £30 a year for: which i 
the landlords covenanted to provide for fittings and services to 
him and a right of re-entry was reserved for failure to pay “the 
rent or additional payment or any part thereof.” By an agreement 
dated ‘August 30, 1940: the landlords let the flat at a rent of £80 ` 
.8 year without the said covenant. The landlord gave a ‘valid notice 
to quit expiring on April 24, 1946 determining the contractual 
tenancy (the tenant becoming & statutory tenant under the Rent 
Restrictions Act 1939) and served another notice raising the rent . 
to standard rent viz. £140. In an action by the landlords for 
arrears’ of -rént and mesne profits, the County Court Judge held 
that the sum of £110 only was "rent" within the meaning: of 
'section 12 (1) (a) of the Act óf.1920: On appeal : 


Held: (i) that £30 was also part of the “rent” and the stand- 
dard rent was therefore-£140. . ' ] Ro. 


- (ii) that having regard to the omission in "the agreement. of 1940 
of the landlord’s covenant to provide tenant's fixtures and Services, 
there was, in 1940, a transfer to the tenant of a burden or liability 


previously borne by the landlord and the terms on which the flat _ 


then let were “on the whole less favourable to the tenant than the 
previous terms", within the meaning of section 2 (3) of the Act, 


_ and, therefore the landlords were not entitled to recover such 


proportion of £30 a year as was attributable to that part of the 


. burden or liability formerly borne by the landlord, which under 


the agreement of 1940, in practice must be undertaken by. the 
tenant. : 


S. C. 





Notes of Cases. 


James Bibby Ltd. v. Woods (Howard, Garnishee,) 


[Ring 8 Bench Division (Lord Goddard, C, j., Birkett i 
and Lynskey, JJ.), May s, 1949]. 


Solicitors — Lien — Charging orden Solicitors Ad, 1932" ( C. 37) 
S. Que S. Cy Order 45 Rule's—Appeal, 


The "judgment-creditora to the knowledge of the judgment- 
debtors solicitor got a garnishee order #isi on £90/- payable 


1949. 
Nore 
[1949) 2 All. E, R. 1, 


to the judgment-debtor on compromise and seven days later | 


after the judgment-creditors’ application to hava the order 
made absolute, the judgment-debtor’s solicitor applied to the 
Court claiming a charge on the garnished debt for his costs, 
"under the Solicitors’ Act, 1932 section 69. The garnishee order 
was made absolute without enquiry under R. S. C., Order 43 
Rule 5. On appeal by the judgment-debtor, 


4 


Held: A solicitor had a lien only on property in bis posses- 


gion, and where a sum of money was recovered through his profes- 
sional exertions he did not have a charge on the money for his 
costs but he merely had a right to apply to the Court for such 
a charge. Butas he did not apply for a charging order before 
the application for the garnishee order to be made absolute, he 
was not entitled to an enquiry under R. S. C. Order 45 Rule 5 
and the order should ‘be made absolute.. : s 


Si Cs 
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Re. Strakosch (deceased). Temperley v. Attorney- 
General. 


[Court of appeal (Lord Greene, M. R., Somervell and 
Everslied, L. JJ.), February ar, 22, May 16, 1949]. 


1049. ° Charitable purpose—" Appeasement of racial donis in South 
€ * ES 
ré a AIL, Africa". 
ER 6. * 
—- A will infer alia provided that a part of testator's estate be. 


used “for any purpose designed. to strengthen the bonds of unity 
between the union of South Africa and the mother country, 
ANdssecercscseeseseefOF the appeasement of racial feeling between the 
Dutch and the-English........in South Africa. eee -, -- 


Held : (i), the purpose expressed in the disposition: was not 

charitable in the sense of the preamble to the Statute 43 

Elizabeth C. 4 and ‘that “the appeasement of racial feeling” was a 

political cause which did not have as its dominant motive the 

desire to profit people who would not . otherwise be profited and 

fume which was not, therefore, charitable ; (ii) that the principle that 
money to be applied for the benefit of a district or a country is 

to be:consfrued as for charitable purposes had no application i in 

a this case Need the Purpose was As expressed. ? E 
5. C. 


Cy was x 


i I . Rose v. Hurst. 
[Court of Appeal “(Lord ' Greene M. Ry “Asquith and 
Denning, LJ May 5, 1949]. . 


‘Landlord dnd Te pant — New lease—Power of tribunal to fix reni 


1949. 
b ors above standard rent, " 

a sao} a Al | ; 3 
LaSi By the Increase of Rent and Mortgage Interest (Restrictions) 


Act, 1920, section 1, any ircrease above the standard rent is 
irrecoverable by the landlord from the tenant. By the Landlord 


NOTES OF CASES. 


and Tenant Act, 1927, section 5(2) in a new lease “the rent......... 


shall be such rent as... ..... ... a willing lessee............would agree 
to give and a willing lessor would agree to accept.........". 
~nn 


The rent of £90- per annum at which a -dwelling house and 
shop were let for 2r years in 1928, became the standard rent 
under the Rent and Mortgage Interest Restrictions Act, 1939. 
On application, a new lease under the Landlord and Tenant Act, 
1927, Section 5(1) was granted by the County Court for 14 years 
at £230/- per annum overruling the tenant's contention, 


Held :- The Landlord and Tenant Act, 1927, must prevail and, 
therefore, the rent has been properly fixed at £230/-. 


8. C. 


E Marsh v. Moores. . 


[King’s Bench Division (Lord Goddard, C. J., Birkett 
and Lynskey, JJ.) April 26, May 6, 1949.] 


Street Traffic— Motor vehicle —Insurante against third party risks— 
Instructing unlicensed person to Geive oad Trafic Act, 1930 
(C. 43), section 35(1). 


A Company owning a motor car was insured against third party 
risks and under the policy the Company was not liable while the 
car was “being driven with the general consent of thé insured by 
any person who to the insured’s knowledge does not hold a license 
to drive such a vehicle unless such person has held and is not 
disqualified for holding or obtaining such a license.” 


Asked by the Company J. M.an employee holding'& driving 

license undertook to drive the car and took with him his cousin 

a girl of 17 with the permission of the Company and on the high- 

` way he gave her a lesson in driving. They were charged under 
Part II of the Traffic Act. 


- 


arn 


1949, 


11949] 3 2 on E.R, 
(K. B. D.) a7. 


28n 


1949. 
aw 


[1949] 2 All. 
ER.M. 07 
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Held; (i) ifa policy of insurancé was in forcé covering, the 
user of the car in respect of third party risks, a policy covering ` 
the personal liability of the driver was not required under the 
Road Traffic» Act, 1930, section 35(1) 3 (ii) As J: M. still retained — 
the control of the car, he remained its driver and if in allowing. his 
cousin to take the wheel ,under-his directions an injury had caused 
toa third party, the Compatiy- would have been liable as the 
negligence could have been ‘attfibyted to its, servant J. M.; 
(iii) As J. M.’s cousin was not driving, with the Company’s .consent 
or knowledge, the insurance Company’s liability was not excluded 
by the terms of the exception clause. ` Therefore; ‘a policy of 
insurance in respect of third party risks, complying with the 
requirements of Road Treffic Act, 1930 was in force in relation 
to the use of the car. 


S. c. 


Maórao v v. “Maori: E o. 


[Court of Appeal (Bucknill and Somervell, L J. acd 
Wynn-Parry, J.), May 6, 1949.] - 
Maintenante—Jurisdiction—Husband. ordinarily resident in Scote. 
v land—Wife resident in England—Summary (MuR 

(Married Women) Act, 1895 (C. 39), section g. ' i 


" The husband living with his wife in Manchester for three years 
where he held service went to live in his parent’ s house i in Inver- 
ness and jafonmen his wife, that he-had two rooms there to “call 
his own” and he intended to settle there as he obtained work 
there. The wife, alleging desertion, took out. & summons, before 
the Manchester Justices which was served on the husband in 
Inverness and the Justices made an order against him. 

: Heid :' The: husband being ordinarily resident out “of the 
jurisdiction, the Justices had no jurisdiction to make the einer 
against him. . - 


i t a £3 ao 


S. C. 


